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CHAPTER   THE   FIRST. 

OF  THE  NATURE  OP  CRIMES;  and 
THEIR  PUNISHMENT. 

T/yE  are  now  arrived  at  the  fourth  and  last  branch  of 
these  Commentaries;  which  treats  o( piMic  wrongs^  or 
crimes  and  misdemesnors.  For  we  may  remember  that,  in 
the  beginning  of  the  preceding  volume  *,  wrongs  were  divided 
into  two  species :  the  one  private^  and  the  other  public.  Pri- 
vate wrongs,  which  are  frequently  termed  civil  injuries,  were 
the  subject  of  that  entire  book :  we  are  now  therefore,  lastly, 
to  proceed  to  the  consideration  of  public  wrongs,  or  crimes 
and  misdemesnors ;  with  the  means  of  their  prevention  and 
punishment  In  the  pursuit  of  which  subject  I  shall  consider, 
in  the  first  place,  the  general  nature  of  crimes  and  punish- 
ments ;  secondly,  the  persons  capable  of  committing  crimes ; 
thirdly,  their  several  degrees  of  guilt,  as  principals,  or  acces-  [  2  ] 
saries ;  fourthly,  the  several  species  of  crimes,  with  the  pu- 
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the  mwrliiff  compliiDed  o^  who  can  firom  experience  fin^e- 
see  the  probahk  oGoseqaeooes  of  those  which  are  now  pro- 
posed, and  who  wiD  judge  miihoui  passion  or  prejudice  how 
adequate  ther  are  to  the  eiil.  It  is  nerer  usual  in  the  house 
of  peers  epen  to  read  a  prirate  biD,  whidi  niay  afiect  the 
propertT  of  an  indrridnal,  withoat  first  referring  it  to  some  of 
the  learned  judges,  and  hearing  their  report  thereon  *.  And 
sureh-  equal  precaution  is  necessarr,  when  laws  are  to  be 
established,  whidi  may  affect  the  propertr,  the  liberty,  and 
perhaps  eT«i  the  lives  of  thousands.  Had  such  a  reference 
taken  place,  it  is  impossible  that  in  the  eighteenth  century  it 
could  ever  hare  been  made  a  o^ital  crime,  to  break  down 
(however  maliciously)  the  mound  of  a  fishpond,  whereby  any 
fish  shall  escape;  or  to  cut  down  a  cherry-tree  in  an  orchard'. 
Were  even  a  committee  appointed  but  once  in  an  hundred 
years  to  revise  the  criminal  law,  it  could  not  have  continued 
to  this  hour  a  felony,  without  benefit  of  clergy,  to  be  seen  for 
one  month  in  the  company  of  persons  who  call  themselves,  or 
are  called,  Egyptians ^  (I) 

It  is  true,  that  these  outrageous  penalties,  being  seldom 
or  never  inflicted,  are  hardly  known  to  be  law  by  the  public : 
[  5  ]  but  that  rather  aggravates  the  mischief  by  laying  a  snare  for 
the  unwary.  Yet  they  cannot  but  occur  to  the  observation 
of  any  one,  who  hath  undertaken  the  task  of  examining  the 
great  outlines  of  the  English  law,  and  tracing  them  up  to 
their  principles:  and  it  is  the  duty  of  such  a  one  to  hint  them 
with  decency  to  those,   whose  abilities  and  stations  enable 

*  Sc«  Vol.  II.  p.  S45.  '  Slat.  5£lu.  c90. 

'  Sm,  9GCO.I.  c.!l&  31  Geo.  II.  c.48. 


(O  The  sG.l.  c.2!i.  which  ww  made  perpetual  by  the  31 G.  2.  c.42., 
has  l>een  in  great  measure  repealed  as  to  its  capital  punishments;  the  two 
offences  mentioned  in  the  text  are  now  punishable,  the  fint  by  seven  yean' 
transportation^  or  imprisonment  with  or  without  hard  labour  for  any  term 
not  exceeding  three  years,  and  the  second  by  transportation  for  life,  or  any 
term  not  less  than  seven  years,  or  imprisonment  with  or  without  hard  la- 
bour for  any  term  not  exceeding  seven  years.  The  5  Elis.  c.  SO.  has  been  re- 
pealed by  the  23  G.  3.  c.  51.,  as  well  as  so  much  of  a  statute  of  1  &  S  P. 
Sc  M.  c.4.  as  made  it  a  capital  felony  for  persons  calling  themselves  Egyp- 
tians, to  remain  one  month  in  England,  by  1  G.4.  c.116.  By  this  last 
named  statute,  the  1  G.4.  c.115.,  and  several  later  enactments,  the  parti 
of  several  statutes  which  inflicted  capital  punishment  for  disproportionately 
small  offences,  were  repealed ;  and  smaller  penaltief,  where  Decenary,  were 
iaipoMd    These  wiU  be  spedfied  in  their  proper  placet. 
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them  to  apply  the  remedy.  Having  therefore  premised  this 
apology  for  some  of  the  ensuing  remarks,  which  might  other- 
wise seem  to  savour  of  arrogance,  I  proc^d  now  to  consider 
(in  the  first  place)  the  general  nature  of  crimes. 

I.  A  CRIME,  or  misdemesnor,  is  an  act  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it.  This  general  definition  comprehends  both 
crimes  and  misdemesnors ;  which,  properly  speaking,  are 
mere  synonymous  terms;  though,  in  common  usage,  the  word 
^^  crimes"  is  made  to  denote  such  offences  as  are  of  a  deeper 
and  more  atrocious  dye ;  while  smaller  faults,  and  omissions 
of  less  consequence,  are  comprised  under- the  gender  name  of 
"  misdemesnors"  only.  (2) 

"The  distinction  of  public  wrongs  from  private,  of  crimes 
and  misdemesnors  from  civil  injuries,  seems  principally  to 
consist  in  this :  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to 
individuals,  considered  merely  as  individuals :  public  wrongs, 
or  crimes  and  misdemesnors,  are  a  breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  community, 
considered  as  a  community,  in  it's  social  aggregate  capacity. 
As  if  I  detain  a  field  from  another  man,  to  which  the  law  has 
given  him  a  right,  this  is  a  civil  injury,  and  not  a  crime :  for 
here  only  the  right  of  an  individual  is  concerned,  and  it  is  im- 
material to  the  public,  which  of  us  is  in  possession  of  the  land : 
but  treason,  murder,  and  robbeiy  are  properly  ranked  among 
crimes;  since,  besides  the  injury  done  to  individuals,  they  strike 
at  the  very  being  of  society,  which  Cfinnot  possibly  subsist  where 
actions  of  this  sort  are  suffered  to  escape  with  impunity. 

(2)  In  the  English  law  offences  are  technically  divided  into  felonies  and 
misdemesnors,— ^ under  the  latter  term  are  comprised  all  offences  which 
are  not  felonies,  whether  against  common  or  statute  law,  whether  indict^ 
able  or  subject  only  to. summary  punishment.  The  French  law  has  three 
terms,  distinguishing  between  **  crimes,"  **  delits,"  and  "  contraventions;" 
the  first  are  those  offences,  of  which  the  punishment  renders  the  party 
infamous,  and  rather  aims  to  inflict  suffering  on  him  than  to  produce  his 
amendment;  the  second,  those  of  which  the  punishment  aims  to  reform 
the  offender ;  the  third,  correspond  in  great  measure  to  the  class  of  of- 
fences punishable  summarily  by  the  English  law,  offences  against  the  police, 
and  good  order  of  the  community.    Code  Penal  Dbp.  Prel.  Art.  l. 
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In  all  cases  the  crime  includes  an  injury  j  every  public 
offence  is  also  a  private  wrong,  and  soinewliat  more ;  it  af* 
fects  the  individual,  and  it  likewise  affects  the  community. 
Thus  treason  in  imagining  the  king's  death  involves  in  it 
conspiracy  against  an  individual,  which  is  also  a  civil  in- 
jury ;  but^  as  this  species  of  treason  in  it's  consequences 
principally  tends  to  tlie  dissolution  of  government,  and  the 
destniction  thereby  of  tJie  order  and  peace  of  society,  this 
denominates  it  a  crime  of  the  highest  magnitude.  Murder 
is  an  injury  to  the  life  of  an  individual ;  but  the  law  of  so* 
ciety  considers  principally  the  loss  which  the  state  sustains  by 
being  deprived  of  a  member,  and  tlie  pernicious  example 
thereby  set  for  oUiers  to  do  the  like.  Robbery  may  be  con- 
sidered in  the  same  view  :  it  is  an  injury  to  pt^vate  projierty ; 
but  were  that  all,  a  civil  s>atisfaction  in  damages  might  atone 
for  it :  the  jmMic  mischief  is  the  thing,  for  the  prevention  of 
which  our  laws  have  made  it  a  capital  offence.  In  these 
gross  and  atrocious  injuries  the  private  MTong  is  swallowed  op 
in  the  pubhc  :  we  seldom  hear  any  mention  made  of  satis- 
faction to  the  individual ;  the  satisfaclion  to  the  community 
being  so  very  great.  And  indeed,  iis  the  public  crime  is  not 
other\%jse  avenged  than  by  forfeiture  of  life  and  property,  it  is 
impossible  afterwards  to  make  any  reparation  for  the  private 
wrong :  which  can  only  Ix:  had  from  the  body  or  goods  of  tJie 
aggressor.  But  there  are  crimes  of  an  inferior  nature,  in 
which  tlie  public  punishment  is  not  so  severe,  but  it  affords 
rot>m  for  a  private  compensation  also;  and  herein  the  dis- 
tinction of  crimes  from  civil  injuries  is  verj^  apparent.  For 
instance ;  in  the  case  of  battery,  or  beating  another,  the  ag- 
gressor may  be  indicted  for  this  at  the  suit  of  the  king,  for 
disturbing  the  public  peace^  and  be  punished  criminally  by 
fine  and  imprisonment ;  and  the  party  beaten  may  also  hove 
his  pri%*iite  remedy  by  action  of  trespass  for  tlie  injury  which 
he  in  particular  sustains,  and  recover  a  civil  satisfaction  in 
damages.  So  also,  in  case  of  a  public  nuisance,  as  dig- 
ging a  ditcli  across  a  highway,  this  is  punishable  by  indict- 
ment, as  a  common  offence  to  tlie  whole  ktngtlom  and  jdl 
his  majesty's  sul>ject5 ;  but  if  any  individual  sustains  any 
special  damage  thereby,  as  laming  his  horse,  breaking  his 
carriage,  or  the  Ukc^  tlie  offender  may  be  eom[ie]led  to  make 
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ample  satis&ction,  as  well  for  the  private  injury  as  for  the 
public  wrong.  (3) 

Upon  the  whole  we  may  observe,  that  in  taking  cogni- 
zance of  all  wrongs,  or  unlawful  acts,  the  law  has  a  double 
view,  viz.  not  only  to  redress  the  party  injured,  by  either 
restoring  to  him  his  right,  if  possible,  or  by  giving  him  an 
equivalent;  the  manner  of  doing  which  was  the  object  of 
our  inquiries  in  the  preceding  book  of  these  Commentaries ; 
but  also  to  secure  to  the  public  the  benefit  of  society,  by  pre- 
venting or  punishing  every  breach  and  violation  of  those  laws, 
which  the  sovereign  power  has  thought  proper  to  establish 
for  the  goi^emment  and  tranquillity  of  the  whole.  What 
those  breaches  are,  and  how  prevented  or  punished,  are  to  be 
considered  in  the  present  book. 

II.  The  nature  of  crimes  and  tnisdemesnars  in  general  be» 
ing  thus  ascertained  and  distinguished,  I  proceed,  in  the  next 
place,  to  consider  the  general  nature  of  punishments :  which 
are  evils  or  inconveniences  consequent  upon  crimes  and  mis- 
demesnors;  being  devised,  denounced,  and  inflicted  by  human 
laws,  in  consequence  of  disobedience  or  misbehaviour  in  those, 
to  regulate  whose  conduct  such  laws  were  respectively  made. 
And  herein  we  will  briefly  consider  the  pavoer,  the  endy  and 
the  measure  of  human  punishment. 

1.  As  to  the  power  of  human  punishment,  or  the  right  of 
the  temporal  l^islator  to  inflict  discretionary  penalties  for 


(5)  It  is  not  veiy  easy  in  theory,  and  quite  impossible  according  to  the 
English  law,  to  lay  down  any  single  principle  by  which  to  distinguish  crimes 
from  ciril  injuries, -^public  from  prirate  wrongs.  In  theory,  every  wilful 
▼iolation  of  another's  right,  however  committed,  and  to  whatever  extent, 
is  a  crime,  and  so  a  public  wrong*  By  the  English  law  a  distinction  exists, 
bat  it  seems  wholly  technical;  depending  sometimes  on  the  situation  of  the 
agents  sometimes  on  the  nature  or  relations  of  the  thing  which  is  the  ob- 
ject of  the  act;  sometimes  on  the  manner  in  which  the  act  is  done;  some- 
times on  the  consequences  of  the  act,  the  time  of  doing  it,  and  other 
grounds  which  it  would  be  useless  here  to  enumerate,  because  they  can. 
only  be  learned  thoroughly  by  an  acquaintance  with  the  law  itself.  This 
however  will  explain,  why  much  of  the  reasoning  in  the  text  is  necessarily 
nnsatisfiictory ;  because  it  is  an  attempt  to  explain  upon  one  principle^ 
what  has  beoi  founded  upon  many. 
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crimes  and  misdemesnors**.  It  is  clear,  that  the  right  of 
punishing  crimes  against  the  law  of  nature,  as  murder  and 
the  hke,  is  in  a  state  of  mere  nature  vested  in  every  indivi- 
duaL  For  it  must  be  vested  in  somebody;  otherwise  the  laws 
of  nature  would  be  vain  and  fruitless,  if  none  were  empowered 
iQ  put  them  in  execution :  and  if  that  power  is  vestetl  in  any 
onej  it  most  also  be  vested  in  ail  mankind  ;  since  all  are  by 
[  8  ]  nature  equaL  Wltereof  the  first  murderer  Cain  was  so  sen- 
sible, that  we  find  him  '  expressing  his  apprehensions,  that 
whoei^^r  should  find  him  would  slay  him.  In  a  state  of  so- 
ciety this  right  is  transferred  from  individuals  to  the  sovereign 
power;  whereby  men  are  prevented  from  being  judges  in  their 
own  causes,  which  is  one  of  die  evils  that  civil  government 
was  intended  to  remedy.  Whatever  power  therefore  indivi- 
duals had  of  punishing  ofiences  against  die  law^  of  nature, 
that  is  now  vested  in  the  magistrate  alone ;  who  l>ears  the 
sword  of  justice  by  the  consent  of  the  whole  comm unity • 
And  to  this  precedent  natural  power  of  individuals  must  be 
referred  that  right,  which  some  have  argued  to  belong  to 
every  state,  (though,  in  fact,  never  exercised  by  any,)  of  pu- 
nishing not  only  their  own  subjects,  but  also  foreign  embas- 
sadors, even  with  death  itself;  in  case  they  have  offended,  not 
indeed  against  tJie  municipal  laws  of  the  countrj,  but  against 
the  divine  laws  of  nature,  and  become  liable  thereby  to  forfeit 
their  lives  for  their  guilt  ^ 

As  to  offences  merely  against  the  laws  of  society,  which 
are  only  main  pohibita,  and  not  mala  in  $e ;  the  temporal 
magistrate  is  also  emj>owtfred  to  inflict  coercive  penalties  for 
such  transgressions :  and  this  by  the  consent  of  individuals ; 
who,  in  forming  societies,  did  either  tacitly  or  expressly  in- 
vest the  sovereign  power  w  ith  the  right  of  making  laws,  and 
of  enforcing  obedience  to  them  when  made,  by  exercising, 
npon  their  non-observance,  severities  adequate  to  the  evil, 
Tlie  lawfulness  tlierefore  of  punishing  such  criminals  is 
founded  upon  this  principle,  tliat  the  law  by  which  they  suflTer 
was  made  by  their  own  consent ;  it  is  a  part  of  the  original 
contract  into  which  they  entered,  when  first  they  engaged  in 
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society ;  it  was  calculated  for,  and  has  long  contributed  to, 
their  own  security. 

This  right  therefore,  being  thus  conferred  by  universal 
consent,  gives  to  the  state  exactly  the  same  power,  and  no 
more,  over  all  ifs  members,  as  each  individual  member  had 
naturally  over  himself  or  others.  Which  has  occasioned  [  9  ] 
some  to  doubt,  how  fiur  a  hiunan  legislature  ought  to  inflict 
capital  punishments  for  positive  offences ;  offences  against  the 
municipal  law  only,  and  not  against  the  law  of  nature :  since 
no  individual  has,  naturally,  a  power  of  inflicting  death  upon 
himself  or  others  for  actions  in  themselves  indifferent.  With 
regard,  to  offences  mala  in  se^  capital  punishments  are  in  some 
instances  inflicted  by  the  immediate  command  of  God  himself 
to  all  mankind ;  as  in  the  case  of  murder,  by  the  precept  de- 
livered to  Noah,  their  common  ancestor  and  representative, 
*^  whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be 
**  shed  \"  In  other  instances  they  are  inflicted  after  the  ejy 
ample  of  the  Creator,  in  his  positive  code  of  laws  for  the  re- 
gulation of  the  Jewish  republic :  as  in  the  case  of  the  crime 
against  nature.  But  they  are  sometimes  mflicted  without 
such  express  warrant,  or  example,  at  the  will  and  discretion  of 
the  human  legislature ;  as  for  forgery,  for  theft,  and  sometimes 
for  offences  of  a  lighter  kind.  Of  these  we  are  principally  to 
speak;  as  these  crimes  are,  none  of  them,  offences  against 
natural,  but  only  against  social  rights ;  not  even  theft  itself, 
unless  it  be  accompanied  with  violence  to  one's  house  or  per- 
son :  all  others  being  an  infringement  of  that  right  of  property, 
which,  &s  we  have  formerly  seen  ",  owes  it's  origin  not  to  the 
law  of  nature,  but  merely  to  civil  society. 

The  practice  of  inflicting. capital  punishments,  for  offences 
of  human  institution,  is  thus  justified  by  that  great  and  good 
man,  sir  Matthew  Hale  °  :  "  When  offences  grow  enormous, 
*^  frequent,  and  dangerous  to  a  kingdom  or  state,  destructive 
<<  or  highly  pernicious  to  civil  societies,  and  to  the  great  in-. 
<<  security  and  danger  of  the  kingdom  or  it's  inhabitants, 
"  severe  punishments,  and  even  death  itself,  is  necessary  to 
*^  be  annexed  to  laws  in  many  cases  by  the  prudence  of  law- 
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givers.'*  It  is  therefore  the  enormity,  or  dangerous  ten- 
dency, of  the  crime  that  alone  can  warrant  any  earthly 
legislature  in  putting  him  to  death  timt  commits  it.  It  is  not 
it*s  frequency  only,  or  the  diflTicidty  of  otherwise  preventing 
it,  that  will  excuse  our  attempting  to  prevent  it  by  a  wanton 
efifnsiOn  of  human  blood.  For,  though  the  end  of  punish- 
ment is  to  deter  men  from  offending,  it  never  can  follow  from 
thenc^t  that  it  is  lawful  to  deter  them  at  any  rate  and  by  any 
means ;  since  there  may  be  unlawful  methods  of  enforcing 
obedience  even  to  the  justest  laws.  Every  humane  legislator 
will  be  diercfore  extremely  cautious  of  establishing  laws  that 
inflict  the  penalty  of  death,  especially  for  slight  offences,  or 
such  as  are  merely  positive.  He  will  expect  a  better  reason 
for  his  so  doing,  than  that  loose  one  which  generally  is  given ; 
that  it  is  found  by  former  experience  that  no  lighter  penalty 
will  be  effectuaL  For  is  it  found  upon  farther  experience, 
that  capital  punishments  are  more  effectual  ?  Was  the  vast 
territory  of  all  the  Russias  worse  regulated  under  the  late 
empress  Elizabeth,  than  under  her  more  sanguinary  predeces- 
sors? Is  it  now,  under  Catlierinc  II.  less  civilized,  less  social, 
less  secure?  And  yet  we  are  assured,  that  neither  of  these 
illustrious  princesses  have,  throughout  their  whole  adminis* 
tration,  inflicted  the  penalty  of  death  :  and  the  latter  has, 
upon  full  persuasion  of  it's  being  useless,  nay,  even  pernicious, 
given  orders  for  alx>lishing  it  entirely  throughout  her  extensive 
dominions^.  Rut  indeed,  were  cxipital  punishments  proved 
by  experience  to  be  «  sure  and  effectual  remedy,  that  would 
not  prove  the  necessity'  (upon  which  the  justice  and  propriety 
de(>eml)  of  inflicting  them  upon  all  occasions  when  other  ex- 
pedients fiiiL  I  fear  tliis  reasoning  would  extend  a  great  deal 
too  far.  For  instance,  the  damage  done  to  our  public  roads 
by  lofuled  waggons  is  universally  allowed,  and  many  laws  have 
baen  mode  to  prevent  it ;  none  of  which  tiave  hitherto  proved 
efihrtual.  But  it  does  not  tlierefore  follow  that  it  would  be 
jitst  for  the  legislature  to  inflict  death  upon  every  obstinate 
carrier,  who  defeats  or  eludes  tlie  provision  of  former  statutes* 
Wliere  the  evil  to  be  prevented  Is  not  adequate  to  the  violence 
of  tlic  preventive,  a  sovereign  that  thinks  seriously  can  never 
justify  such  a  law  to  the  dictates  of  conscience  and  humanity* 
^  Orvfid  bMirucUQiiB  for  framtng  «  new  code  of  lnwt  for  the  Kuuiao  inppir?, 
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To  shed  the  blood  of  our  fellow-creature  is  a  matter  that 
requires  the  greatest  deliberation  and  the  fullest  conviction 
of  our  own  authority :  for  life  is  the  immediate  gift  of  God 
to  man;  which  neither  he  can  resign,  nor  can  it  be  taken 
from  him,  unless  by  the  command  or  permission  of  hini  who 
gave  it;  either  expressly  revealed,  or  collected  from  the 
laws  of  nature  or  society  by  clear  and  indisputable  demon- 
stration. 

I  WOULD  not  be  understood  to  deny  the  right  of  the  legis** 
lature  in  any  country  to  enforce  it's  own  laws  by  the  death 
of  the  transgressor,  though  persons  of  some  abilities  have 
doubted  it;  but  only  to  suggest' a  few  hints  for  the  consider^ 
ation  of  such  as  are,  or  may  hereafter  become,  legblators. 
When  a  question  arises,  whether  death  may  be  lawfully  in- 
flicted for  this  or  that  transgression,  the  wisdom  of  the  laws 
must  decide  it ;  and  to  this  public  judgment  or  decision  all 
private  judgments  must  submit ;  else  there  is  an  end  of  the 
first  principle  of  all  society  and  government.  The  guilt  of 
blood,  if  any,  must  lie  at  their  doors,  who  misinterpret  the 
extent  of  their  warrant;  and  not  at  the  doors  of  the  subject, 
who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  sovereign  power. 

2.  As  to  the  end  or  final  cause  of  human  punishments* 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed ;  for  that  must  be  left  to  the  just  determination 
of  the  Supreme  Being :  but  as  a  precaution  against  future 
ofiences  of  the  same  kind.  This  is  effected  three  ways  :  either 
by  the  amendment  of  the  offender  himself;  for  which  pur- 
pose all  corporal  punishments,  fines,  and  temporary  exile  or 
imprisonment  are  inflicted:  or,  by  deterring  others  by  the 
dread  of  his  example  from  offending  in  the  like  way,  *^  ut 
"  poena  (as  Tully  '  expresses  it)  ad  paucosy  metus  ad  omnes, 
"  perveniat;'*  which  gives  rise  to  all  ignominious  punish- 
ments, and  to  such  executions  of  justice  as  are  open  and 
public :  or,  lastly,  by  depriving  the  party  injuring  of  the  [  12  ] 
power  to  do  future  mischief;  which  is  effected  by  either  put- 
ting him  to  death,  or  condemning  him  to  perpetual  confine- 
ment, slavery,  or  exile.     The  same  one  end,  of  preventing 
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future  crimes,  is  endeavoured  to  be  answered  by  each  of 
tliese  three  species  of  poiiishment*  The  public  gains  equal 
security,  whether  the  offender  himself  be  aniended  by  whole- 
some correction,  or  whetlier  he  be  disabled  from  doing  any 
farllier  harm:  and  if  the  penalty  fails  of  both  these  effects, 
BS  it  may  do,  still  the  terror  of  his  example  remains  as  a  warn- 
ing to  other  citizens.  The  method  however  of  inflicting  pu- 
nishment ouglit  always  to  be  proportionetl  to  the  particular 
purpose  it  is  meant  to  serve,  and  by  no  means  to  exceed  it: 
therefore  the  pains  of  death,  and  perpetual  disability  by  exile, 
slavery,  or  imprisonment,  ought  never  to  be  inflicted,  but 
when  the  oflender  appears  incorrigible  (t) :  which  may  be 
collected  either  from  a  repetition  of  minuter  offences  ;  or  from 
llie  perpetration  of  some  one  crime  of  deep  malignity,  which 
of  itself  demonstrates  a  disposition  without  hope  or  proba- 
bility of  amendment :  and  in  such  cases  it  would  be  cruelty 
to  the  public  to  defer  the  punishment  of  such  a  criminal,  till 
he  had  an  opportunity  of  repeating  perhaps  the  worst  of  vU- 
lanies. 

S.  As  to  the  meamre  of  human  punishments.  From  what 
has  been  observeil  in  the  former  articles  we  may  collect,  that 
the  quantity  of  punishment  can  never  be  absolutely  deter- 
mined by  any  standing  invariable  rule;  but  it  must  be  left  to 
the  arbitration  of  the  legislature  to  inflict  such  penalties  as 
ore  warranted  by  the  laws  of  nature  and  society,  and  such  as 
appear  to  be  the  best  calculated  to  answer  the  end  of  precau- 
tion against  future  oiFences, 

Hence  it  will  be  evident,  that  what  some  have  so  highly 
extolled  for  it's  equity,  the  lex  talioithf  or  law  of  retaliation, 
can  never  be  Ln  all  cases  an  adequate  or  permanent  rule  of 
punishment.  In  some  cases  indeed  it  seems  to  be  dictated  by 
natural  reason;  as  in  the  case  of  conspiracies  to  do  an  injury, 
or  false  accusations  of  the  innocent ;  to  which  we  may  add 
[  15  ]    that  law  of  tlie  Jews  and  Eg^'ptians,  mentioned  by  Joseph  us 


(i)  The  nrgutncnt  lierc  UMitnei  that  the  punishment  of  death  is  neve? 
infli(H€il,  exci?pl  for  the  purpote  of  disahlini;  the  oflcntler  from  rufure  mifi- 
chkefi  wherenain  (met  it  •omctimcs  i)i,:in*l  I  roiuTive  may  Ix;  wi§cly,  iiiflictrd 
Ibr  tilt  pCtfpOie  of  cicterhng  othcr>  by  the  terror  ofe&aDipIc^ 
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and  Diodorus  Sicolus,  that  whoever  without  sufficient  cause 
was  found  with  any  mortal  poison  in  his  custody,  should  him- 
self be  obliged  to  take  it  But,  in  general,  the  difference  of 
persons,  place,  time,  provocation,  or  other  circiunstances, 
may  enhance  or  mitigate  the  offence ;  and  in  such  cases  re- 
taliation can  never  be  a  proper  measure  of  justice.  If  a  no- 
bleman strikes  a  peasant,  all  mankind  will  see,  that  if  a  court 
of  justice  awards  a  return  of  the  blow,  it  is  more  than  a  just 
compensation.  (5)  On  the  other  hand,  retaliation  may,  some- 
times, be  too  easy  a  sentence ;  as,  if  a  man  maliciously  should 
put  out  the  remaining  eye  of  him  who  had  lost  one  before,  it 
is  too  sUght  a  punishment  for  the  maimer  to  lose  only  one  of 
his :  and  therefore  the  law  of  the  Locrians,  which  demanded 
an  eye  for  an  eye,  was  in  this  instance  judiciously  altered  by 
decreeing,  in  imitation  of  Solon's  laws  %  that  he  who  struck 
out  the  eye  of  a  one-eyed  man,  should  lose  both  his  own  in 
return.'  Besides,  there  are  very  many  crimes,  that  will  in  no 
shape  admit  of  these  penalties,  without  manifest  absurdity 
and  wickedness.  Theft  cannot  be  punished  by  theft,  defam- 
ation by  defamation,  forgery  by  forgery,  adultery  by  adultery, 
and  the  like.  And  we  may  add,  that  those  instances,  wherein 
retaliation  appiears  to  be  used,  even  by  the  divine  authority, 
do  not  really  proceed  upon  the  rule  of  exact  retribution,  by 
doing  to  the  criminal  the  same  hurt  he  has  done  to  his  neigh- 
bour, and  no  more;  but  this  correspondence  between  the 
crime  and  punishment  is  barely  a  consequence  from  some 
other  principle.  Death  is  ordered  to  be  punished  with  death; 
not  because  one  is  equivalent  to  the  other,  for  that  would  be 
expiation,  and  not  punishment.  Nor  is  death  always  an  equi- 
valent for  death :  the  execution  of  a  needy  decrepit  assassin 
is  a  poor  satisfiiction  for  the  murder.^of  a  nobleman  in  the 
bloom  of  his  youth,  and  fiill  enjqyih^nt  of  his  friends,  his 
honours,  and  his  fortune.  But  the  reason  upon  which  this 
sentence  is  grounded  seems  to  be,  that  this  is  the  highest 
penalty  that  man  can  inflict,  and  tends  most  to  the  security  C  H  ] 
of  mankind ;  by  removing  one  murderer  from  the  earth,  and 
setting  a  dreadful  example  to  deter  others :  so  that  even  this 
grand  instance  proceeds  upon  other  principles  than  those  of 

1  Pott.  Ant.  b.  I.e.  96. 

(5)  See  Aristotle's  Ethics^  b.  v.  ch.  5.,  where  the  same  argumrent  is  pur- 
sued. 
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retaliation.  And  truly,  if  any  measure  of  punishment  is  ta 
be  taken  from  the  damage  sustained  by  the  sufferer^  the  pu- 
nishment ought  rather  to  exceed  tlian  equal  the  injury ;  since 
it  seems  contrary  to  reason  and  equity,  tlmt  the  guilty  (if  con- 
victed) should  suffer  no  more  than  the  innocent  has  done 
before  him;  e?ipeci:illy  as  the  suffering  of  the  innocent  is  past 
and  irrevocable,  that  of  the  guilty  is  future,  contingent,  and 
liable  to  be  escaped  or  evaded,  Witli  regartl  indeed  to 
crimes  that  are  incomplete,,  which  consist  merely  in  tlie  in- 
tention, and  are  not  yet  carried  into  act,  as  conspiracies  and 
the  like ;  the  innocent  has  a  chance  to  frustrate  or  avoid  the 
villany,  as  the  conspirator  has  also  a  chance  to  escape  his 
punishment :  and  tliis  may  be  one  reason  why  the  li-x  ialioftis 
is  more  proper  to  be  inflicted,  if  at  all,  for  crimes  that  consist 
in  intention  than  for  such  as  are  carried  into  act.  It  seems 
indeed  consonant  to  [latural  reason,  and  has  therefore  been 
aulopted  as  a  maxim  by  several  theoretical  writers  '^  that  the 
punishment  due  to  tlie  crime  of  wliich  one  falsely  accuses 
another,  shouUl  be  inllicted  on  the  j>erjured  informer.  Ac- 
cordingly, when  it  was  once  attempted  to  introduce  into  Eng- 
land the  law  of  retaliation,  it  was  intended  as  a  punishment 
for  such  only  as  preferred  malicious  accusations  against  others; 
it  being  enacted  by  statute  37  Edw«IIL  ch.  18*  that  such  as 
preferred  any  suggestions  to  the  king's  great  council  should 
put  in  sureties  of  taliatjon ;  that  is,  to  incur  the  same  patn 
that  the  other  shouhl  have  had,  in  case  the  suggestion  were 
found  untrue.  But,  after  one  year's  experience,  this  punish- 
ment of  tiiliation  was  rejected^  and  imprisonment  adopted  in 
it's  stead  *. 


I 


But  tliough  from  what  has  been  said  it  appears,  that  there 
cannot  be  any  regular  or  determinate  method  of  rating  the 
f  IS  3  quantity  of  punishments  for  crimes,  by  any  one  uniform  rule; 
but  tliey  must  be  referred  to  the  wUl  and  discretion  of  the  le- 
gislative power :  yet  there  are  some  general  principles,  drawn 
from  the  nature  and  circumstances  of  the  crime,  duit  may  be 
of  some  assistance  in  allotting  it  an  fidequate  punishment. 

As,  first,  with  regard  to  the  ob/ect  of  it :  for  the  greater 
and  more  exalted  the  object  of  an  injury  is,  the  more  care 

'  B«ec«r.  C.15.  •  Sut.  SSEdwJII.  c.9. 
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diould  be  taken  to  prevent  that  injury,  and  of  course  under 
this  a^ravation  the  punishment  should  be  more  severe. 
Therefore  treason  in  conspiring  the  Icings  death  is  by  the 
English  law  punished  with  greater  rigour  than  even  actually 
killing  any  private  subject.  And  yet,  generally,  a  design  to 
transgress  is  not  so  flagrant  an  enormity,  as  the  actual  com- 
pletion of  that  design.  For  evil,  the  nearer  we  i^proach  it, 
is  the  more  disagreeable  and  shocking:  so  that  it  requires 
more  obstinacy  in  wickedness  to  perpetrate  an  unlawful  ac- 
tion, than  barely  to  entertain  the  thought  of  it :  and  it  is  an 
encouragement  to  repentance  and  remorse,  even  till  the  last 
stage  of  any  crime,  that  it  never  is  too  late  to  retract :  and 
that  if  a  man  stops  even  here,  it  is  better  for  him  than  if  he 
proceeds :  for  which  reason  an  attempt  to  rob,  to  ravish,  or 
to  kill  (6),  is  far  less  penal  that  the  actual  robbery,  rape,  or 
murder.  But  in  the  case  of  a  treasonable  conspiracy,  the 
object  whereof  is  the  king's  majesty,  the  bare  intention  will 
deserve  the  highest  degree  of  severity ;  not  because  the  in- 
tention is  equivalent  to  the  act  itself,  but  because  the  greatest 
rigour  is  no  more  than  adequate  to  a  treasonable  pui*pose  of 
the  heart,  and  there  is  no  greater  lefi  to  inflict  upon  the  a<?- 
tual  execution  itself. 

Again  :  the  violence  of  passion,  or  temptation,  may  some- 
times alleviate  a  crime;  as  theft,  in  case  of  hunger,  is  far 
more  worthy  of  compassion  that  when  committed  through 
avarice,  or  to  supply  one  in  luxurious  excesses.  To  kill  a 
man  upon  sudden  and  violent  resentment,  is  less  penal  than 
upon  cool  deliberate  malice.  The  age,  education,  and  cha- 
racter, of  the  offender ;  the  repetition  (or  otherwise)  of  the 
ofience;  the  time,  the  place,  the  company  wherein  it  was  [  16  3 
committed;  all  these,  and  a  thousand  other  incidents,  may 
aggravate  or  extenuate  the  crime  ^ 

'  Thus  Demosthenes  (in  his  oration  <<  malice,  not  by  heat  of  wine,  in  the 

against  Midiaa)   finely  works  up  the  "  morning,  publicly,  before  strangers 

aggraradons  of  the  insults  he  liad  re>  "  as  well  as  cidsens ;  and  that  in  the 

ceiTed.    «  I  was  abused,"  says  he,  « by  "temple,    whither    the    duty   of  my 

«  my  enemy,  in  cold  blood,  out  of  "  office  called  me." 

(6)  Seepost.  p.  196.  n. 
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Farther:  as  punishments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reasonable  that  among 
crimes  of  different  natures  those  should  be  most  severely  pu- 
nished, which  are  the  most  destructive  of  the  public  safety 
and  happiness**;  and,  among  crimes  of  an  equal  malignity, 
those  which  a  man  has  the  most  frequent  and  easy  opportu- 
nides  of  committing,  which  cannot  be  so  easily  guarded  against 
as  others,  and  whicli  therefore  the  offender  has  the  strongest 
inducement  to  commit ;  according  to  wliat  Cicero  observes  *, 
**  ea  stmt  aniniadvcrtenda  peccata  metxime^  quae  difficillime 
"  praecaventur"  Hence  il  is,  that  for  a  servant  to  rob  his 
master  is  in  more  cases  capital,  than  for  a  stranger:  if  a 
servant  kUls  his  master,  it  is  a  species  of  treason  ;  in  another 
it  is  only  murder :  to  steal  a  handkerchief,  or  other  trifle  of 
above  the  value  of  twelve  pence,  privately  from  one's  person, 
b  made  capital  (7);  but  to  carry  off*  a  loatl  of  corn  from  an 
open  field,  though  of  fifty  times  greater  value,  is  punished 
with  transportation  only.  And,  in  the  island  of  Man,  this 
rule  was  formerly  carried  so  far,  that  to  take  away  an  horse 
or  an  ox  was  there  no  felony,  but  a  trespass,  l>ecaase  of  tlie 
difficulty  in  that  little  territory  to  conceal  them  or  carrj^  them 
off:  but  to  steal  a  pig  or  a  fowl,  which  is  easily  done,  wa§  a 
capital  misdemesnor,  and  the  offender  was  punished  with 
death  *• 


Lastly  :  as  a  conclusion  to  the  whole,  we  may  observe 
that  punishments  of  unreasonable  severity,  especially  when 
indiscriminately  inflicted,  have  less  effect  in  preventing  crimes, 
and  amending  the  manners  of  a  people,  than  such  as  are  more 
merciful  in  general,  yet  properly  intermixed  with  due  dis- 
[  17  ]  tinctions  of  severity.  It  is  the  sentiment  of  an  ingenious 
writer,  who  seems  to  have  well  studied  the  springs  of  human 
action*,  tliat  crimes  are  more  effectually  prevented  by  tlie 
cerfaintyf  than  by  the  severifyt  of  punishments  For  the  ex- 
cessive  severity  of  laws  (says  Montesquieu'')  hinders  llicir 

*  B«ccar*  cSTS. 

*  pro  Stxto  H^tck,  40, 

*  4  Inat.  S85. 
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execution:  when  the  pujilshtnent  surjiasse^  all  measure,  the 
public  will  ircquently  out  of  lauiianity  prefer  iinpunity  to  it 
Tims  aku  llie  statute  1  Mar.  st.  1.  c  1.  recites  in  it's  preamble, 
*'  that  tlie  stiUe  of  every  king  consists  more  assuredly  in  tlic 
*'  love  of  the  subject  towartis  Uieir  prince,  tlian  in  the  dread 
**  of  lawg  made  with  rigorous  pains;  and  thai  laws  made 
"  for  the  presen'axion  of  the  commonweaMi  without  great 
**  penaJties  aie  more  often  obeyed  and  kept,  than  laws  made 
**  with  extreme  punishments*"  (7)  Happy  Iiad  it  been  for  the 
liailon,  if  die  subsequent  practice  of  thai  deluded  princess  in 
matters  of  religion,  hatl  been  correspondent  to  these  sentl- 
oients  of  bersell*  and  parliament^  in  matters  of  state  and  go* 
vernment!  We  may  fardier  observe  that  sanguinarj^  laws 
are  a  bad  symptoai  of  the  distemper  of  any  state,  or  at  least 
of  it's  weak  constitntiou.  The  laws  of  the  Roman  kings,  ami 
tile  twelve  tables  of  the  decemvirt\  were  full  of  cruel  punisb- 
menta :  the  Porcian  law,  which  exempted  all  citizens  from 
sentence  of  death,  silently  abrogated  them  all.  In  this  pe- 
riod die  republic  flourished :  under  the  emperors  severe  pu» 
jDishments  were  revived ;  and  dien  the  empire  fell. 

It  is  moreover  absurd  and  impolitic  to  apply  the  same 

punishment  to  crimes  of  different  malignity,     A  multitude  of 

t^anguinary  laws  (besides  the  doubt  that  may  be  entertaiiied 

concerning  tlie  right  of  making  them)   do   likewise  prove  a 

manifest  defect  cither  in  the  ^  isdom  «i*  the  legislative,  or  the 

[strength  of  the  executive  power.     It  is  a  kind  of  quackery  in 

(govenunent,  and  argues  a  want  of  solid  skill,   to  apply  the 


(7)  The  text  only  nbridges,  and  tbat  not  very  wiccessfully,  this  preamble, 

Lwhich  for  the  soundness  of  it*  reasonings  uod  appro|>riate  solciiimty  o(  Ian* 

uiige,  deserves  to  be  cited  entire,     "  Forasmuch  as  the  state  of  every 

angy  ruler,  and  governor  of  any  realm,  dominion,  or  oommoniJty*  standath 

nd  conststeth  more  assured  by  the  love  and  favour  of  the  subject  toward 

\  their  sovereign  ruler  and  governor,  ihun  in  the  dread  a&d  fefkf  of  laws 

I  made  ^itb  rigorous  pain^  and  extreme  puniiihnient  tor  not  obeying  of  their 

[•overdgn  ruler  and  governor  :    and  laws  also  justly  made  for  lite  preser- 

I  nation  of  the  commonweal,  without  extreme  punishment  or  great  penalty, 

are  more  often  for  the  most  part  obeyed  and  kept,  than  laws  and  statutes 

made  with  great  and  extreme  punish piciit»,  and  tn  special  such  laws  and 

statutes  so  made,  whereby   not   only  the  ignoniot  and   rude  unlearned 

people,  but  also  learned  and  expert  people,  minding  honesty,  are  often, 

and  many  limes,  trapped  and  snared.*' 

VOL.  J  v.  c 
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same  universal  remeilyj  ihe  uliimum  mppHcium^  to  every  case 
of  difficulty.  It  is,  it  must  be  owned,  miKh  easin^  to  extirpate 
than  to  amend  mankind  :  yet  that  magistrate  must  be  esteemed 
both  a  weak  and  a  cruel  surgeon,  who  cuts  off  every  hmb, 
which  through  ignorance  or  indolence  he  will  not  attempt  to 
cure.  It  haij  been  therefore  ingeniously  pro|>ose<I  *,  that  in 
every  state  a  scale  of  crimes  should  be  formed,  with  a  cor- 
responding scale  of  |>unishments,  descemling  from  the  greatest 
to  the  least :  but,  if  that  be  too  romflntic  an  idea,  yet  at  least 
a  wise  legislator  will  mark  tlie  principal  divisions,  and  not  as- 
sign penalties  of  the  first  degree  to  offences  of  aji  inferior 
rank.  Where  men  see  no  distinction  made  in  the  notnre  and 
gradations  of  punishment,  the  generality  will  be  led  to  con- 
clude there  is  no  distinction  in  the  guilt.  Thus  in  France  the 
punishment  of  robbery,  either  with  or  without  murder,  is  the 
same '  :  hence  it  is,  that  though  perhaps  they  are  therefore 
subject  to  fewer  robberies,  yet  they  never  rob  but  they  also 
murder  (8).  In  China,  murderers  are  cut  to  pieces,  and  rob- 
bers not ;  hence  in  that  country  they  never  murder  on  the 
highway,  though  they  often  rob.  And  in  England,  besides 
the  additional  terrors  of  a  speedy  execution,  und  a  subsequent 
exposure  or  dissection,  robl)ers  have  a  hope  of  transportation, 
whicl)  seldom  is  extended  to  murderers.  Tliis  has  the  same 
effect  here  as  in  China;  in  preventing  frequent  assassination 
and  slaughter. 


c,  M, 


*  Sp,  L.  b.  e.  c.  16. 


1 
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(ft)  The  ofTcncc  of  wrongful k  taking  the  goods  of  another  is  now 
piiniihed  with  dcuth  in  France,  only  under  very  particular  circumuances. 
It  mutt  have  been  committed  at  nrght.  by  two  or  more  persons  in  company 
oaeof  th«ai  at  hnct  am^ ;  actual  violence,  or  a  threat  of  uiingarms,  must* 
have  ketn  ntttli  tbe  o«iter  door  of  *omc  dwelling  house  or  its  dependco- 
ci«i  niMl  have  b«eii  broken,  or  opencJ  by  false  keys,  or  the  sauie  mu»t 
have  hoen  entered  by  scahng  or  burrowing  ;  and  further,  the  personi  com* 
roitting  the  crime  must  have  o.^umen  the  title  or  luiiforni  ofiomc  officer, 
civil  or  miliiar)',  or  must  have  pretended  to  act  under  the  order  of  the  civif 
or  miiitory  authority. 

When  socne,  but  not  all,  these  aggravating  ctrcumstanccs  concur,  the 
oAooa  is  pQQkkad  aeeofding  to  a  grmhiated  scale,  by  hard  labour  for  life, 
term  of  years,  or  impriiionment  of  the  kind  which  is  chIIoJ  **  reclusion," 
wbicb  iub^ectf  to  hard  labour,  and  iovoire*  greater  civil  dUabtUtioi  tbao 
iinpb  impruOTroont*  —Code  PcimU.  liv. i.  t, «.  cb» fi.  a,  1. 
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Yet,  though  in  this  instance,  we  may  glory  in  the  wisdom 
of  the  English  law,  we  shall  find  it  more  difficult  to  justify 
the  frequency  of  capital  punishment  to  be  found  therein ;  in- 
flicted (perhaps  inattentively)  by  a  multitude  of  successive  in- 
dependent statutes,  upon  crimes  very  different  in  their  natures. 
It  is  a  melancholy  truth,  that  among  the  variety  of  actions 
which  men  are  daily  liable  to  commit,  no  less  than  an  hundred 
and  sixty  have  been  declared  by  act  of  parliament  *>  to  be 
felonies  without  benefit  of  clergy ;  or,  in  other  words,  to  be 
worthy  of  instant  death*  So  dreadful  a  list^  instead  of  dimi- 
nishing, increases  the  number  of  offenders.  The  injured,  [  19  ] 
through  compassion,  will  oflen  forbear  to  prosecute ;  juries, 
through  compassion,  will  sometimes  forget  their  oaths,  and 
either  acquit  the  guilty  or  mitigate  the  nature  of  the  offence ; 
and  judges,  through  compassion,  will  respite  one  half  of  tfa^ 
convicts^  and  recommend  them  to  the  royal  mercy.  Among 
so  many  chances  of  escaping,  the  needy  and  hardened  offender 
overlooks  the  multitude  that  sufier ;  he  boldly  engages  in  some 
desperate  attempt,  to  relieve  his  wants  or  supply  his  vices : 
and,  if  unexpectedly  the  hand  of  justice  overtakes  him,  he 
deems  himself  peculiarly  unfortunate,  in  falling  at  last  a  sacri-* 
fice  to  those  laws,  which  long  impunity  has  taught  him  to 
contemn.  (9) 

^  See  Ruffhead*t  index  to  the  ftatutes  (tit.  Felony),  tnd  the  acts  which  have 
since  been  made. 


(9)  Without  embarking  in  the  question  of  capital  punishment,  which  Is 
far  too  difficult  and  complicated  to  be  satisfactorily  discussed  in  a  note,  it 
is  right  to  observe,  that  the  spirit  of  the  legislature  latterly  has  leaned  very 
much  to  the  humane  and  moderate  reasoning  of  the  author.  Capital 
punishment  has  been  rarely  imposed,  and  in  many  instances  been  taken 
away  since  the  commencement  of  the  regency  of  his  present  majesty. 


c  2 
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CHAPTER    THE    SECOND. 

OF  THE  PERSONS  CAPABLE  of 

COMMITTING    CRIMES. 


XJAVING^  in  the  preceding  cliupier,  cooskkrccl  in  general 
the  nature  of  crimes,  and  punishnjenLs,  we  are  led 
next,  in  the  order  of  our  distribution ,  to  enquire  what  persons 
are,  or  are  not,  capable  of  conimilting  crimes;  or,  which  is  all 
one,  who  are  exempted  from  the  censures  of  the  law  upon  the 
commission  of  those  acts,  which  in  other  persons  would  be 
fieverely  punished.  In  the  process  of  whicli  enquiry,  we  must 
have  recourse  to  particular  and  special  exceptions  :  for  the 
general  rule  is^  that  no  person  shall  be  excused  from  punish- 
ruent  for  disobedience  to  the  laws  of  his  country,  excepting 
such  as  are  expressly  defined  and  exempted  by  the  laws  them- 
selves* 

All  the  several  pleas  and  excases,  wliich  protect  the  com- 
mitter of  a  forbidden  act  from  the  punishment  which  is  other- 
wise annexed  thereto,  may  be  reduced  to  this  single  consider- 
ation! the  want  or  defect  of  wili.  An  involuntary  act,  as  it 
has  no  claim  to  merit,  so  neither  can  it  induce  any  guilt ;  the 
concurrence  of  the  will,  when  it  has  it's  choice  either  to  do 
or  to  avoid  the  fact  in  question,  being  the  only  thing  that  ren- 
ders human  actions  either  praiseworthy  or  culpable.  Indeed, 
to  make  a  complete  crime  cognizable  by  liunian  laws,  there 
must  be  both  a  will  and  an  act.  For  though,  in  faro  coftscien^ 
tiae,  a  fixed  design  or  will  to  do  an  unlawful  act,  is  almost  as 
heinous  as  the  commission  of  it,  yet,  as  no  temporal  tribunal 
can  search  Uie  heart,  or  fathom  tlie  iateiitions  of  the  mind, 
otherwise  than  as  they  are  demonstr^iletl  by  outward  actions, 
it  therefore  cannot  punish  for  what  it  cannot  know.  For 
which  reason  in  all  temporal  jurisdictions  an  oicri  act,  or 
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some  open  evidence  of  an  intended  crime,  is  necessary  in 
order  to  demonstrate  the  depravity  of  the  will,  before  the 
man  is  liable  to  punishment  And,  as  a  vicious  will  without  a 
vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an  un- 
warrantable act  without  a  vicious  will  is  no  crime  at  all.  So 
that  to  constitute  a  crime  against  human  laws,  there  must 
be,  first,  a  vicious  will ;  and,  secondly,  an  unlawful  act  conse- 
quent upon  such  vicious  will. 

Now  there  are  three  cases,  in  which  the  will  does  not  join 
with  the  act:  1.  Where  there  is  a  defect  of  understanding. 
For  where  there  is  no  discernment,  there  is  no  choice ;  and 
where  there  is  no  choice,  there  can  be  no  act  of  the  will> 
which  is  nothing  else  but  a  determination  of  one's  choice  to 
do  or  to  abstain  from  a  particular  action :  he,  tlierefbre,  that 
has  no  understanding,  can  have  no  will  to  guide  his  conduct 
2.  Where  there  is  understanding  and  will  sufficient,  residing  in 
the  party ;  but  not  called  forth  and  exerted  at  the  time  of  the 
action  done ;  which  is  the  case  of  all  offences  committed  by 
chance  or  ignorance.  Here  the  will  sits  neuter ;  and  neither 
concurs  with  the  act,  nor  disagrees  to  it  S.  Where  the  ac- 
tion is  constrained  by  some  outward  force  and  violence.  Here 
the  will  counteracts  the  deed;  and  is  so  far  from  con- 
curring with,  that  it  loaths  and  disagrees  to,  what  the  man  is 
obliged  to  perform.  It  wiU  be  the  business  of  the  present 
chapter  briefly  to  consider  all  the  several  species  of  defect  in 
will,  as  they  fall  under  some  one  or  other  of  these  general 
heads:  as  infancy,  idiocy,  lunacy,  and  intoxication,  which 
fall  under  the  first  class ;  misfortune,  and  ignorance,  which 
may  be  referred  to  the  second ;  and  compulsion  or  necessity^  [  22  ] 
which  may  properly  rank  in  the  third. 

J.  First,  we  will  consider  the  case  of  infancy,  or  nonage ; 
which  is  a  defect  of  the  understanding.  Infants,  under  the 
age  of  discretion,  ought  not  to  be  punished  by  any  criminal 
prosecution  whatever*.  What  the  age  of  discretion  is,  in 
various  nations  is  matter  of  some  variety.  The  civil  law  dis- 
tinguished the  age  of  minors,  or  those  under  twenty-five 
years  old,  into  three  stages :  infantia,  from  the  birth  till  seven 

•  1  Hawk.  P.  C.  2. 
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years  of  age  ;  pueniia,  from  seven  to  fourteen ;  anil  puhrrias^ 
from  fourteen  upwards.  The  periixl  of  jmef^itia^  or  cliildliood, 
was  again  subdividetl  into  equal  parts :  from  seven  to  ten  and 
an  half  was  adas  infaniiae  pixfxima  ;  from  ten  and  an  half  to 
fourteen  was  aeta^  pttberiaii  projrinia.  During  the  first  stage 
of  ijifaucy,  and  the  next  half  stage  of  childhood,  hifantiac 
praxima^  they  were  not  punishable  for  any  crime*'*  During 
the  other  half  stage  of  childhood,  approaching  to  puberty, 
from  ten  and  an  half  to  fourteen,  they  were  indeeil  punishable, 
if  found  to  be  doit  capaces^  or  capable  of  mischief:  but  witlj 
many  u>itigatioas,  and  not  with  the  utmost  rigour  of  the 
Iaw.^  During  the  last  stage,  (at  the  age  of  puberty,  and  af- 
terwards,) niinors  were  liable  to  be  punished,  as  well  capitally, 
a^  otherwise* 


TuE  law  of  Knghtnd  does  in  some  cases  privilege  an  in- 
fant, under  the  age  of  twenty-one,  as  to  common  misdemes- 
Qors,  so  aa  to  escape  fine,  imprisonment,  and  the  like :  and 
particularly  in  cases  of  omission,  as  not  repairing  a  bridge,  or 
a  highway,  and  other  simiLir  offences  j  *^  for,  not  having  the 
command  of  his  fortune  till  twenty-one,  he  wants  the  capa* 
city  to  do  those  things  which  the  law  rec|uires.  But  where 
there  is  any  notorious*  breach  of  the  peace,  a  riot,  batterj,  or 
the  like,  (which  infants,  when  full  grown,  are  at  least  as  liable 
afl  others  to  commit)  for  these  an  infant,  above  the  age  of 
[  23  }  fourteen,  is  equally  hable  to  suJler,  as  a  person  of  the  full  age 
of  twenty*one. 

With  regard  to  capital  crimes,  the  law  is  still  more  mi* 
nute  and  circumspect;  diatinguislung  with  greater  nicety  the 
several  degrees  of  age  and  discretion*  By  the  ancient  Saxon 
law,  tfie  age  of  twelve  years  was  establishetl  Ibf  the  age  of  ' 
poAfiible  discretion,  when  first  the  understanding  might  open  * ; 
and  from  thence  till  the  offender  was  fourteen,  it  was  artag 
pubertaii  ptvximat  in  which  he  might  or  ought  not  be  guilty 
of  a  crime,  according  to  his  natural  capacity  or  incapacity^ 
This  was  the  dubious  stage  of  discretion :  but,  under  twelT9  , 
it  waa  held  that  he  could  not  be  guilty  in  will,  neither  aftetf  j 

*  /Hjr.  3.  so,  10,  *  I  Hml.  P.  C.  90,  21,  22. 

«  J3r.S9.SJ4.5ai7.lll,47.fi.SS.  •  LL,  AihgiMan.  WOk.  5^. 
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ibiirteen  qould  he  be  supposed  innooent,  of  any  capital  crime 
which  he  in  fact  committed.  But  by  the  law,  as  it  now 
stands,  and  has  stood  at  least  ever  since  the  time  of  Edward 
the  third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is 
not  so  much  measured  by  years  and  days,  as  by  the  strength 
of  the  delinquent's  understanding  and  judgment  For  one 
lad  of  eleven  years  old  may  have  as  much  cunning  as  another 
of  fourteen :  and  in  these  cases  our  maxim  is,  that  ^^nudiiia 
'^  suppiet  aetaiem."  Under  seven  years  of  age  indeed  ah  in- 
fimt  cannot  be  guilty  of  felony  ^ ;  for  then  a  felonious  dis« 
cretion  is  almost  an  impossibility  in  nature :  but  at  eight  years 
old  he  may  be  guilty  of  felony  'I  Also^  under  fourteen,  thou^ 
an  infiemt  shall  be  prima  facie  adjudged  to  be  doU  incapax  / 
yet  if  it  a|:q>ear  to  the  court  and  jury,  that  he  was  doli  capax^ 
and  could  discern  between  good  and  evil,  he  may  be  convicted 
and  su£fer  death.  Thus  a  girl  of  thirteen  has  been  burnt  for 
killing  her  mistress:  and  one  boy  of  ten,  and  another  of  nine 
years  old,  who  had  killed  their  companions,  have  been  sen- 
tenced to  death,  and  he  of  ten  years  actually  hanged ;  be- 
cause it  appeared  upon  their  trials,  that  the  one  hid  himself 
and  the  other  hid  the  body  he  had  killed,  which  hiding 
manifested  a  consciousness  of  guilt,  and  a  discretion  to  dis« 
cem  between  good  and  evil '.  And  there  was  an  instance  in  ,  [  24  ] 
the  last  century  where  a  boy  of  eight  years  old  was  tried  at 
Abingdon  for  firing  two  barns ;  and,  it  appearing  that  he  had 
malice,  revenge,  and  cunning,  he  was  found  guilty,  con- 
demned, and  hanged  accordingly^.  Thus  also^  in  very 
modem  times,  a  boy  of  ten  years  old  was  convicted  on  his 
own  confession  of  murdering  his  bedfellow,  there  appearing 
in  his  whole  behaviour  plain  tokens  of  a  mischievous  dis- 
cretion ;  and,  as  the  sparing  this  boy  merely  on  account  of  his 
tender  years  might  be  of  dangerous  consequence  to  the  pub* 
lie  by  propagating  a  notion  that  children  might  commit  such 
atrocious  crimes  with  impuni^,  it  was  unanimously  agreed  by 
all  the  judges  that  he  was  a  proper  subject  of  capital  punish- 
ment ^     But,  in  all  such  cases,  the  ievidence  pf  that  malice 

<  Mir.  c  4.  §  16.     1  Hid.  P.C.  27;  ^  Emlyn  on  1  Hal.  P.C.  25. 

'  Drit  Jut^  c.  147.  '  Foster.  72. 
.    *  1  Hil.  P.  C  26,  27. 
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which  is  to  supply  age^  ought  to  be  strong  and  clear  beyoml 
all  doubt  and  contradiction  ( 1 ), 


II-  The  second  case  of  a  deBciency  in  will,  which  excuses 
from  the  guilt  of  crinies^  arises  also  from  a  defective  or  viti- 
ated understanding,  w'r,  in  an  idiot  or  a  lunatic.  For  the  rule 
of  law  as  to  the  latter,  which  may  easily  be  adaptetl  also  to 
the  former,  is,  that  "fwioms  Jnrorc  solo  jmnilnrj*^  In  cri- 
minal cases  therefore  idiots  and  lunatics  are  not  chargeable 
for  their  own  acts,  if  committed  w^hea  under  these  incapacities: 
no,  not  even  for  treason  it.self  ^  Also,  if  a  man  in  his  sound 
memorj^  commits  a  c^ipital  oflTence,  and  before  arraignment  for 
it,  he  becomes  mad,  he  ought  not  to  be  arraigned  for  it  j  be- 
cause lie  is  not  able  to  plead  to  it  with  that  advice  and  caution 
tliat  he  ought  And  if,  after  he  lias  pleaded,  the  prisoner 
becomes  mad,  he  shall  not  be  tried :  for  how  can  he  make  his 
defence  ?  lij  after  he  be  tried  and  found  guilty,  he  loses  his 
senses  before  judgment,  judgment  shall  not  be  pronounced ; 
and  if,  after  judgment  he  becomes  of  nonsane  memor}',  exe- 
cution shtdl  be  stayed :  for  ptrad venture,  says  the  humanity 
of  the  Englisli  law,  had  the  prisoner  been  of  sound  memory, 
he  might  have  alleged  something  in  stay  of  judgment  or  exe- 


(1)  The  present  French  cnminat  law  adopts  but  one  dbtinction  of  age, 
as  to  the  responiibility  of  the  f>:irty.  If  an  oflence  be  committed  under  the 
oge  of  sixteen,  and  it  he  found  to  have  iK-en  committed  **  without  discern- 
ment/* the  ofFeniier  is  to  be  ucquittcd  ;  but  according  to  nrciitn stances  he 
IS  to  be  returned  to  his  relritive*.  or  placed  In  a  hon^e  of  correction  to  l»c 
brought  up  there,  und  detained  for  nny  number  of  jciir*  not  exceeding  bis 
twentieth.  If  it  be  found  to  have  been  committed  "with  disceniment," 
tJie  ordinary  legal  punishment  for  the  crime  is  to  be  reducetl  on  a  gradu- 
Ated  icaie ;  the  result  of  which  is,  that  in  no  cuse  can  a  person  under  six* 
teen  Btifler  deaths  hard  hibotir  for  lUna,  or  transportntion ;  ami  v^here  the 
punishment  is  one  which  is  ordinarily  attended  l)y  public  exposure,  (see 
po4t«  p*  1^3*  1^0  diitt  accompaniinent  is  directed  to  be  remitted,  fa  the 
OMttter  of  punishment,  though  not  of  responsibility*  the  French  code  makes 
m  diitiiKtiont  founded  on  the  age  of  the  party,  which,  thougli  in  some  re- 
«pects  practically  adoptetl,  is  unknown  i*i  theorj  to  our  law.  After  Uic 
nge  of  «rrenvy,  no  one  can  be  sentenced  to  transportation  or  hard  labour; 
mmi  wbena  person  condemned  to  hard  labour  attiuns  the  age  of  feventy^ 
he  is  rrfteved  frotn  it^and  placed  in  »  prison  for  the  remainder  of  his  term. 
'—Code  Penal.  Jit,  2. 
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cation  *.  Indeed,  in  the  bloody  reign  of  Henry  the  eighth,  a 
statute  was  made  "*,  which  enacted,  that  if  a  person,  being 
compos  mentis^  should  commit  high  treason,  and  after  fall  into 
madness,  he  might  be  tried  in  his  absence,  and  should  suffer 
death,  as  if  he  were  of  perfect  memory.  But  this  savage  and 
inhuman  law  was  repealed  by  the  statute  1  &  2  Ph.  &  M. 
c.  10.  For,  as  is  observed  by  sir  Edward  Coke",  "  the  exe- 
**  cudon  of  an  offender  is  for  example,  ut  poena  ad  paucos, 
'*  metus  ad  omnes  perveniat :  but  so  it  is  not  when  a  madman 
^^  is  executed ;  but  should  be  a  miserable  spectacle,  both  against 
*^  law,  and  of  extreme  inhumanity  and  cruelty,  and  can  be  no 
"  example  to  others."  But  if  there  be  any  doubt,  whether 
the  party  be  compos  or  not,  this  shall  be  tried  by  a  jury.  And 
if  he  be  so  found,  a  total  idiocy,  or  absolute  insanity,  excuses 
from  the  guilt,  and  of  course  from  the  punishment,  of  any  cri- 
minal action  committed  under  such  deprivation  of  the  senses : 
but,  if  a  lunatic  hath  lucid  intervals  of  understanding,  he  shall 
answer  for  what  he  does  in  those  intervals  as  if  he  had  no  de- 
ficiency o.  Yet  in  the  case  of  absolute  madmen,  as  they  are 
not  answerable  for  their  actions,  they  should  not  be  permitted 
the  liberty  of  acting  unless  under  proper  control ;  and,  in  par- 
ticular, they  ought  not  be  suffered  to  go  loose,  to  the  terror  of 
the  king's  subjects.  It  was  the  doctrine  of  our  antient  law, 
that  persons  deprived  of  their  reason  might  be  confined  till 
they  recovered  their  senses  p,  without  waiting  for  the  forms  of 
a  commission  or  other  special  authority  from  the  crown  :  and 
now,  by  the  vagrant  acts  \  a  method  is  chalked  out  for  im- 
prisoning, chaining,  and  sending  them  to  their  proper 
homes.  (2) 

«  I  Hal.  P.C  34.  °  1  Hal.  P.C.  31. 

•«  33  H.VIII.  c.  20.  P  Bro.  Abr.  tit.  Corone.  101. 

"  3  Iiist.6.  'i   17  Oeo.  XL  c.  5. 


(2)  The  39  &  40  G.3.  C.94.  has  provided  for  the  different  cases  in  which 
a  lunatic  may  appear  before  a  jury,  both  where  it  is  in  evidence  that  he  was 
insane  at  the  time  of  committing  the  act  charged  upon  him,  and  where 
he  shall  appear  so  at  the  time  of  arraignment  or  of  trial.  In  the  first  case, 
the  jury  instead  of  a  general  verdict  of  acquittal,  are  directed  to  find  his 
insanity  specially,  and  whether  they  acquit  him  on  that  ground.  In  the 
latter  cases,  a  jury  shall  be  impanelled  for  the  purpose  of  trying  whether 
the  prisoner  be  lunatic  or  otherwise  at  that  time.  If  the  verdict  in  either 
case  establish  the  insanity,  the  prisoner  must  be  kept  in  strict  custody  until 
the  king's  pleasure  be  known  for  the  future  disposal  of  him. 
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III.  Thirdly;  as  to  artificial,  voluntarily  contracted  mad- 
nessj  by  drtitikauiess  or  intoxication,  which,  depriving  men  of 
their  reason,  puts  them  in  a  temporary  phrenzy  ;  our  law  look!» 
upon  this  as  an  aggravation  of  tlie  oifence,  ratlier  than  ns  an 
[  26  ]  excuse  for  any  criminal  misbehaviour,  A  ckunkard,  says  sir 
Edward  Coke"^,  who  is  voluntarim  daemon^  haih  no  privilege 
tliereby  ;  but  what  hurt  or  ill  soever  he  doth,  his  drunkenness 
tloth  aggravate  it :  nam  omne  crimen  vbtietas^  et  incendit^  et 
deiegiL  It  hath  been  observeil^  that  the  real  use  of  strong 
liquors,  and  the  abuse  of  them  by  drinking  to  excess,  depend 
much  ujwn  the  tempernture  of  the  climate  in  which  we  live. 
The  same  indulgence,  wliicli  may  be  necessary  to  make  the 
blo<Kl  move  in  Norway,  would  make  an  Italian  mad*  A 
German,  therefore,  says  the  president  Mootesquicu  \  drinks 
through  custoiu,  founded  upon  constitutional  necessity  j  a 
Spaniard  drinks  through  choice,  or  out  of  the  mere  wanton- 
ness of  luxur}' :  and  drunkenness,  he  adds,  ought  to  be  more 
severely  punished,  where  it  makes  men  mischievous  and  mad, 
as  io  Spain  and  Italy,  llian  where  it  only  renders  them  stupid 
and  heavy,  as  in  Germany  and  more  norlhern  counlries. 
And  accordingly,  in  the  warm  climate  of  Greece,  n  law  of 
Pittacus  enacted,  **  that  he  who  committed  a  crime  wlien 
**  drunk,  should  receive  a  double  punishment ;"  one  tor  the 
crime  itself,  and  tlie  other  for  the  ebriety  which  prompted  liici 
to  commit  it  K  llie  Roman  law^  indeed  made  great  allowances 
for  this  vice:  *'^^ei'  vinam  deiapsis  capiialis poena  irmittiiur^.'* 
But  the  law  of  England,  considering  how  easy  it  is  to  coun- 
terfeit this  excuse,  and  how  weak  an  excuse  it  is,  (tliougli 
real,)  will  not  sufier  any  man  thus  to  privilege  one  crime  by 
another  ". 


IV.  A  FOUitTH  deficiency  of  will,  is  where  a  man  commits 
uu  unlawful  act  by  rnis/briune  or  chance^  and  not  by  design. 


1  IwiU  S'tT. 

Sp*  L.  b.ii.  eta 


*  PJawd.  19, 


I 


OjtbeSaG.  9.  c.  ll?.  provision  is  made  for  coaHctcd  cnminals,  who 
tamj  becuma  ioiiiiie  tlnring  tht-ir  impnsonment :  the  lecretttry  of  »hitc  Li 
laBpoiMflil  Va  foncyvis  tlm  to  wome  lunatic  lUTtuiii,  and  direct  their  def en* 
tioQ  tilers  until  Uldr  twuafufay* 
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Here  the  will  observes  a  total  neutrality,  and  does  not  co- 
operate with  the  deed ;  which  therefore  wants  one  main  in- 
gredient of  a  crime.  Of  this,  when  it  affects  the  life  of 
another,  we  shall  find  more  occasion  to  speak  hereafter ;  at 
present  only  observing,  that  if  any  accidental  mischief  hap- 
pens to  follow  from  the  performance  of  a  law/id  act,  the  party  [  27  3 
stands  excused  from  all  guilt:  but  if  a  man  be  doing  any 
thing  unlaxpfidj  and  a  consequence  ensues  which  he  did  not 
foresee  or  intend,  as  the  death  of  a  man  or  the  like,  his  want 
of  foresight  shall  be  no  excuse ;  for,  being  guilty  of  one  o& 
fence,  in  doing  antecedently  what  is  in  itself  unlawful,  he  is 
criminally  guilty  of  whatever  consequence  may  follow  the  first 
misbehaviour'.  (S) 

V.  Fifthly;  ignorance  or  mistake  is  another  defect  of 
will;  when  a  man,  intending  to  do  a  lawful  act,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  acting 
separately,  there  is  not  that  conjunction  between  them,  which 
is  necessary  to  form  a  criminal  act.  But  this  must  be  an 
Ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  housebreaker 
in  his  own  house,  by  mistake  kills  one  of  his  own  family^ 
this  is  no  criminal  action '  t  but  if  a  man  thinks  he  has  a 
right  to  kill  a  person  excommunicated  or  outlawed,  wherever 
he  meets  him,  and  does  so;  this  is  wilful  murder.  For  a 
mistake  in  point  of  law,  which  every  person  of  discretion 
not  only  may,  Ijut  is  bound  and  presumed  to  know,  is  in  cri- 
minal cases  no  sort  of  defence.  Ignorantiajurisj  quod  qtiisque 
tenetur  scirej  neminem  eicusat^  is  as  well  the  maxim  of  our 
own  law  *,  as  it  was  of  the  Roman  ". 

VI.  A  SIXTH  species  of  defect  of  will  is  that  arising  fh>m 
compulsion  and  inevitable  necessity.  These  are  a  constraint 
upon  the  will,  whereby  a  man  is  urged  to  do  that  which 

*  1  Hal.  P.  C.  S9.  '  J?lowd.  343. 

f  Cro.  Car.  5384  »  Ff.  22.  6.  9. 


(3)  By  "  unlawful/'  ii  intended  here  any  act  morally  wrong,  that  which 
is  nudum  in  se  ;  for  if  it  was  barely  malum  prohibitum^  as  shooting  at  game 
by  a  person  not  qualified  by  statute  law  to  use  a  gun  for  that  purpose,  the 
party  will  not  be  answerable  for  the  unforeseen  consequence.    Foster,  259. 
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his  judgment  disapproves ;  ond  which,  it  is  to  be  presumed, 
his  will  (if  left  to  ilselQ  would  reject.  As  punishinents  are 
therefore  only  inflicte<l  for  the  abuse  of  that  free  will,  which 
God  has  given  lo  man,  it  is  highly  just  and  ofjuitabic  ihat  a 
man  should  be  excused  for  those  actis  which  are  done  through 
unavoidable  force  and  compulsion. 

f  £8  ]  1-Of  this  nature,  in  ilxe  first  place,  is  the  obligation  of 
civil  subjection,  whereby  the  inferior  is  constrained  by  the 
superior  to  act  contrary  to  what  his  own  reason  and  inclin- 
ation would  suggest:  as  whtn  a  legislator  estubUshes  iniquity 
by  a  law,  and  commands  the  subject  to  do  an  act  contrary  to 
religion  or  sound  morahty.  How  fm*  this  excuse  will  be  ad- 
mitted in  Joro  coiisciaitiQi\  or  whether  ihe  inferior  in  this  case 
is  not  bound  to  obey  tlic  divine,  rather  than  the  human  law, 
it  is  not  my  business  to  decide ;  though  the  question,  I  believet 
among  the  casuists,  will  hardly  bear  a  doubt.  But,  however 
that  may  be,  *  obedience  to  the  laws  in  being  is  undoubtedly  a 
sufficient  extetjualion  of  civil  guilt  before  ihc  municipal  tri- 
bunal* The  sherilF,  who  burnt  Latimer  an*!  Rid  ley  ^  in  the 
bigotteil  days  of  queen  Mary,  w^as  not  liable  to  puni&hment 
from  Elizabeth,  for  executing  so  horrid  an  office ;  being  jus- 
tified by  the  commands  of  that  magistracy,  which  endeavoured 
to  restore  superstition  under  the  holy  auspices  of  its  merciless 
sister,  persecution* 

As  to  persons  in  private  relations;  the  principal  case, 
where  constraint  of  a  superior  is  allowed  as  an  excuse  for  cri- 
minal misconduct,  is  with  regard  to  the  matrimonial  subjec- 
tion of  the  wile  to  her  husband  ;  for  neither  a  son  nor  a 
servant  are  excused  for  tlie  commission  of  any  criine,  whether 
capital  or  others- ise^  by  the  command  or  coercion  of  the 
parent  or  master  ** ;  tliough  in  some  cases  the  command  or 
authority  of  die  husband,  either  expressed  or  implied,  will 
privilege  die  wile  from  punishment,  even  for  capital  oiTences, 
And  therefore  if  a  woman  commit  theft,  burglarj-,  or  other 
civil  offifuccs  ngninst  the  laws  of  society,  by  the  coercion  of 
her  hubbimd ;  or  cveii  in  his  company,  which  the  law  con- 
strues a  coercion ;  she  is  not  guilty  of  any  crime ;  being  con- 
sidcrrd  as  acting  by  compulsion  and  not  of  her  own  will  *. 
^  I  Hawk.  P  r  \,  '  I  luj,  i\  c  45. 
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Which  doctrine  is  at  least  a  thousand  years  old  in  this  king- 
dom, being  to  be  found  among  the  laws  of  king  Ina,  the  West 
Saxon  *^.  And  it  appears  that  among  the  nortliem  nations  on  [  29  ] 
the  continent,  this  privilege  extended  to  any  woman  trans- 
gressing in  concert  with  a  man,  and  to  any  servant  that  com- 
mitted a  joint  offence  with  a  freeman ;  the  male  or  freeman 
only  was  punished,  the  female  or  slave  dismissed :  ^'  proctd 
**  dubio  quod  aUerwn  libertasj  alterum  necessitas  impelleret  *." 
But  (besides  that  in  our  law,  which  is  a  stranger  to  slavery, 
no  impunity  is  given  to  servants,  who  are  as  much  free  agents 
as  their  masters)  even  with  regard  to  wives  this  rule  admits  of 
an  exception  in  crimes  that  are  mala  in  se^  and  prohibited  by 
the  law  of  nature,  as  murder  and  the  like :  not  only  because 
these  are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature 
no  one  is  in  subjection  to  another,  it  would  be  unreasonable  to 
screen  an  offender  from  the  punishment  due  to  natural  crimes, 
by  the  refinements  and  subordinations  of  civil  society.  In 
treason  also,  (the  highest  crime  which  a  member  of  society 
can,  as  such,  be  guilty  of,)  no  plea  of  coverture  shall  excuse 
the  wife ;  no  presumption  of  the  husband's  coercion  shall  ex- 
tenuate her  guilt':  as  well  because  of  the  odiousness  and  dan- 
gerous consequences  of  the  crime  itself,  as  because  the  husband, 
having  broken  through  the  most  sacred  tie  of  social  commu- 
nity by  rebellion  against  the  state,  has  no  right  to  that 
obedience  from  a  wife,  which  he  himself  as  a  subject  has  for- 
gotten to  pay.  In  inferior  misdemesnors  also  we  may  remark 
another  exception ;  that  a  wife  may  be  indicted  and  set  in  the 
pillory  with  her  husband,  for  keeping  a  brothel ;  for  this  is  an 
oflfence  touching  the  domestic  oeconomy  or  government  of  the 
house,  in  which  the  wife  has  a  principal  share ;  and  is  also 
such  an  offence  as  the  law  presumes  to  be  generally  conducted 
by  the  intrigues  of  the  female  sex  «.  And  in  all  cases,  where 
the  wife  offends  alone,  without  the  company  or  coercion  of  her 
husband,  she  is  responsible  for  her  offence,  as  much  as  any 
feme-sole.  (4) 

*  cap,  57.  Wilk.  24.  '  1  Hal.  P.C.47. 

'  Stiernb.  dejure  Sueon.  1.2.  c.4.  «  1  Hawk.  P.  C.2,3. 

(4)  Wherever  coverture  excuses  a  wife  from  punishment,  it  is  upon  the 
principle  laid  down  in  the  text,  of  a  coercion  of  the  moral  will ;  but  that 
principle  is  not  allowed  to  prevail  in  the  highest,  or  the  lowest  offences. 
In  the  highest,  as  treason  and  murder,  it  is  over-rulod,  not  so  much,  I  con- 
ceive. 
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*i.  Another  species  of  eonipulsion  or  necessity  is  what 
our  law  calls  duress  pn*  minas^' ;  or  ll treats  and  memices, 
wliich  induce  a  fear  of  death  or  other  bodily  harm,  and  widch 
take  away  for  that  reai^on  the  guilt  of  many  crimes  and  mis- 
demeanors ;  at  least  before  the  human  tribimal.  But  then 
that  fear  which  compeb  n  man  to  do  an  unwarrantable  ac- 
tion, ought  to  be  just  and  well-grounded  ;  such  "  tfui  in  lirttm 
*'  cofistanteni  caderc  posset^  et  non  in  hominem  metiadosunij"  as 
Bracton  expresses  it ',  in  the  words  of  the  civil  law  ^,  There- 
fore, in  time  of  war  or  rebellion,  a  man  may  be  justified  in 
doing  many  treaiioimble  acts  by  compulsion  of  tlie  enemy  or 
rebels,  wiiich  would  admit  of  no  excuse  in  tJic  time  of 
peace*.  (5)  This  however  seems  only^  or  at  least  principally, 
to  hold  as  to  positive  crimes,  so  created  by  the  laws  of  so- 
ciety ;  and  which  therefore  society  may  excuse ;  but  not  as 
to  natural  oflfences  so  declared  by  llie  law  of  God,  wherein 

»  LS,  trA.  c,4.  IS,  »  1  Htl,  P.  C.50. 


celve,  for  the  reitton  luftigned  by  the  author,  and  drawn  from  the  distinction 
betweea  olH*aces  against  the  law  of  tiaturt\  and  thoic  agaitiiit  the  law  of 
•ociety,  •*  **  for  the  (Mliousne»  und  dangerous  con^eqtiencci'*  of  them." 
Why  it  i«  not  jillowed  to  f>reviiii  in  tnisdemcanor*  ii  not  so  clear.  Mr. 
Chrutian^  in  a  note  upon  ihii  paawi^,  explains  it  by  reference  to  the  law 
of  dergy;  he  says,  that  where  husband  and  wife  were  tried  for  a  felony 
within  clcrg)%  the  husband  woubl  have  escaped,  and  the  wife  suffi^red*  at 
•he  never  couhl  hare  the  benefit  of  clergy,  —  and  that  *he  was  acquitted 
to  prevent  that  hard«hip ;  hut  as  there  was  no  clergy  in  mitdemesnors,  and 
therefore  the  hufl)and  did  not  escape,  the  reaion  of  the  nde»  and  the  mle 
ceasecL  h  is  inconiistent  with  this  reasoning,  tliat  in  the  clergyable  feloi^ 
of  manslaughter,  the  husband  c5L'tt[)ed,  and  yet  coverture  did  not  privilege 
the  wife;  w)  lliat  the  hardship  was.  allowed  to  exiit  at  least  in  one  instance. 
1  Hale,  H.  P,  C.  4lf ,  —  Perhaps  as  rorfciturc  was  a  necessary  consequence  on 
attainder  for  felony,  and  married  women  could  bare  nothing  to  forfeit ; 
wheroM  there  was  no  forfeiture  in  misdemesnor ;  the  reascm  for  the  ex- 
ception may  bo  found  in  this  distinction.  I  am»  however,  more  inclined  to 
think  that  no  one  reason  will  be  found  capable  of  explaining  both  the  rule 
and  all  the  exceptions ;  hut  that  policy,  the  humanity  of  the  judges,  the 
nature  of  the  respective  pum«hments,  and  other  eaases  concurred  with 
technical  reasons  to  produce  them. 

(5}  The  only  force  that  doth  excuse  is  a  force  upam  the  pert^m,  and  pre> 
■oil  (Smt  of  4cath,  and  thb  force  and  fear  muft  continue  all  the  um#  the 
ptity  rcmaina  with  the  rebels.  It  is  incumbent  on  every  man,  who  makes 
forc«  hts  defence,  to  shew  an  actual  force,  and  that  he  (|uitte4  the  «enpiet 
li  ioon  m  \m  aould    Fostar,  t4. 
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human  magistrates  are  only  the  executioners  of  divine  punish- 
ment. And  therefore,  though  a  man  be  violently  assaulted, 
and  hath  iio  other  possible  means  of  escaping  death,  but  by 
killing  an  innocent  person ;  this  fear  and  force  shall  not  acquit 
him  of  murder ;  for  he  ought  rather  to  die  himself,  than  es- 
cape by  the  murder  of  an  innocent"'.  But  in  such  a  case  he 
is  permitted  to  kill  the  assailant ;  for  there  the  law  of  nature, 
and  selMefence,  it's  primary  canon,  have  made  him  his  own 
protector. 

3.  There  is  a  third  species  of  necessity,  which  may  be 
distinguished  from  the  actual  compulsion  of  external  force  or 
fear ;  being  the  result  ci  reason  and  reflection,  which  act  upon 
and  constrain  a  man's  wlU,  and  oblige  him  to  do  an  action, 
which  without  such  obligation  would  be  criminal.  And  that 
is,  wh^i  a  man  has  his  choice  of  two  evils  set  before  him,  and, 
being  under  a  necessity  of  choosing  one,  he  chooses  the  least 
pernicious  of  the  two.  Here  the  will  cannot  be  said  freely  to  [  31  ] 
exert  itself^  being  rather  passive  than  active ;  or,  if  active,  it  is 
rather  in  it^jecting  the  greater  evil  than  in  choosing  the  less. 

Of  this  sort  is  that  necessity,  where  a  man  by  the  command- 
ment of  the  law  is  bound  to  arrest  another  for  any  capital 
otknccj  or  to  disperse  a  riot,  and  resistance  is  made  to  his 
.  authority :  it  is  here  justifiable  and  even  necessary  to  beat,  to 
wound,  or  perhaps  to  kill  the  ofienders,  rather  than  permit 
the  murderer  to  escape,  or  the  riot  to  continue.  For  the  pre- 
servation of  the  peace  6(  the  kingdom,  and  the  apprehending 
of  notorious  malefiurtors,  are  of  the  utmost  consequence  to  the 
public;  and  therefore  excuse  the  felony,  which  the  killing 
would  otherwise  amount  to  °. 

4.  There  is  yet  another  case  of  necessity,  which  has  oc- 
casioned great  speculation  among  the  writers  upon  general 
law;  viz.  whether  a  man  in  extreme  want  of  food  or  cloathing 
may  justify  stealing  either,  to  relieve  his  present  necessities  ? 
And  this  both  Grotius  ^  and  Pufiendorf  i',  together  with  many 
other  of  the  foreign  jurists,  hold  in  the  affirmative ;  maintain- 
ing by  many  ingenious,  humane,  and  plausible  reasons,  that 
in  such  cases  the  communiQr  of  goods  by  a  kind  of  taeit  eon- 

■  1  Hal.  P.  a  51.  •  (Ujurt  b.  ^p,  /.2.  c.2. 
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cession  of  society  is  revived.  And  some  even  of  our  own 
lawyers  have  held  the  same  %  ihough  it  seems  to  be  an  un- 
warranted doctrine,  borrowed  from  the  notions  of  some  ci- 
vilians :  at  least  it  is  now  antiquated^  the  law  of  England 
admitling  no  such  excuse  at  present  \  And  this  it's  doctrine 
IS  agreeable  not  only  to  the  sentiments  of  many  of  the  wisest 
antients,  particularly  Cicero  %  w^lio  holds  that  *'  smim  ctdque 
"  incommodum  ferendum  est^  potius  quam  de  alterius  coinmodis 
'*  dctrahmdum  ,-"  but  also  to  the  Jewish  law,  as  certified  by 
king  Solomon  himself^:  "  if  a  thief  steal  to  satisfy  his  soid 
f  32  ]  "  when  he  is  hungry,  he  shall  restore  sevenfold,  he  shall  give 
'*  all  tlie  substance  of  liis  house :"  which  was  the  ordinary 
punishment  for  theft  in  that  kingdom.  (6)  Ant!  this  is 
li>unded  upon  the  highest  reason:  for  men's  properties  would 
be  under  a  strange  insecurity,  if  liable  to  be  invadetl  accord- 
ing to  tlie  wants  of  others,  of  which  wants  no  man  can  pos- 
sibly i>e  an  mlequate  judge,  but  the  party  himself  who  pleads 
them.  In  tliis  country  especially,  there  would  be  a  peculiar 
impropriety  in  adnutting  so  dubious  an  excuse :  for  by  uur 
laws  such  sufficient  provision  is  made  for  the  poor  by  tlie 
power  of  the  civil  magistratCj  that  it  is  impossible  that  the  most 
needy  stranger  should  ever  be  reduced  to  the  necessity  of 
tliieving  to  support  nature.  The  case  of  a  stranger  is,  by  the 
way,  the  strongest  instance  put  by  baron  PnflTendorf,  and 
whereon  he  builds  \\\s  principal  arguments:  w^iich,  however 
they  may  hold  upon  the  continent,  where  the  parsimonious 
industry  of  the  natives  orders  every  one  to  work  or  starve, 
yet  must  lose  all  their  weight  and  efficacy  in  England,  where 
chanty  is  reduced  to  a  system,  and  interwoven   in  our  very 


1  Brittoo.  C.10.  Mirr.  c  4,  f  J6. 
'  1  Hal.  P-a54, 


(6)  It  it  mtlicr  lingular  thiit  the  author  referring  to  PiiffeDclorf  but  a  few 
Kfltt  befofffi^  doe«  not  notice  his  oliservation  upon  this  pfii<sage,  th&t  H  doet 
not  ttippocc  thote  circutTistance»  of  extreme  indigence  or  necetsity,  upon^ 
which  done  he  it  iir^^ng*     He  had  also  before  that,  remarked  that  the 
eaie  of  the  Jews  fonniui  an  eitccption  to  hii  general  principle,  iHientue  •  I 
amonit  them  the  law  conipellcd  the  givin*;  of  alm^ ;  and  therefore  on  thai 
recount  mho  the  extremity  could  not  occur,  which  he  contends  to  be  «  I 
jmtification  of  theft.    It  may  be  added  ti>o,  ihat  the  force  of  the  pomsage  i 
11  ft  little  altered  by  iu  not  tietng  cited  entire.    "  A  fen  do  ntft  despite  a  lAi^  j 
if  be  Ileal  to  ittiafjr  hii  lod  wheu  he  ia  hungry ;  but  if  be  be  found***  &c- 
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constitution/  Theidbre  our  laws  ought  by  no  means  to  be 
taxed  with  being  unmerciful  for  denying  this  privilege  to 
the  necessitous ;  eq>eciaUy  when  we  consider,  that  the  king, 
on  the  representation  of  his  ministers  of  justice,  hath  a  power 
to  softffli  the  law,  and  to  extend  mercy  in  cases  of  pecidiar 
hardship*  An  advantage  which  is  wanting  in  many  states, 
particularly  those  which  are  democratical ;  and  these  have  in 
it's  stead  introduced  and  adopted,  in  the  body  of.  the  law 
itself  a  multitude  of  circumstances  tending  to  alleviate  it's 
rigour.  But  the  founders  of  our  constitution  thought,  it  better 
to  vest  in  the  crown  the  power  of  pardoning  particular  objects 
of  compassion,  than  to  countenance  and  establish  theft  by  one 
general  undistinguishing  law* 

VIJ.  To  these  several  cases,  in  which  the  incapacity  of 
committing  crimes  arises  from  a  deficiency  of  the  will,  we  may 
add  one  more,  in  which  the  law  supposes  an  incapacity  of  doing 
.  wrong,  from  the  excellence  and  perfection  of  the  person ; 
which  extend  as  well  to  the  will  as  to  the  other  qualities  of  [  55  ] 
his  mind.  I  mean  the  case  of  the  king ;  who^  by  virtue  <^ 
bis  royal  prerogative,  is  not  under  the  coercive  power  of  the 
law^;  which  will  not  su{^sq  him  capable  of  committing  a 
folly,  much  less  a  crime.  We  are  therefore,  out  of  reverence 
and  decency,  to  forbear  any  idle  inquiries,  of  what  would  be 
the  consequence  if  the  king  were  to  act  thus  and  thus :  since 
the  law  deems  so  highly  of  his  wisdom  and  virtue,  as  not 
even  to  presume  it  possible  for  him  to  do  any  thing  incon- 
aistent  with  his  station  and  dignity ;  and  therefore  has  made 
no  provision  to  remedy  such  a  grievance.  But  o(  this  suf- 
ficient was  said  in  a  finrmer  volume  **,  to  which  I  must  refer 
the  reader* 

*  I  HaL  P.C.  44.  «  Book  1.  di.7.  pag.  844. 
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CHAPfER    THE    THIRD, 

OF  PRINCIPALS  AND  ACCESSORIES. 

TT  having  been  shewn  in  die  preGeding  chapter  what  per. 
ions  are,  or  are  not,  upon  account  of  their  situation  and 
circumstances,  capable  of  coniniitting  crimesj  we  are  next  to 
make  a  few  remarks  on  tlie  different  degrees  of  guilt  among 
persons  thai  are  capable  of  offending ;  viz*  as  principal^  and 
M  aeeeseory, 

I.  A  MAN  may  be  principal  in  ^x\  ofTence  in  two  degrees, 
A  principal,  in  the  firtt  degree,  is  he  that  is  the  actor,  or 
absolute  per)^trator  of  the  crime ;  and,  in  the  second  degree, 
ht  19  who  is  present^  iiiding,  and  abetting  the  fact  to  be 
done^.  Which  presence  need  not  always  be  an  actual  im- 
mediate standing  by,  within  Mght  or  hearing  of  the  fact:  but 
there  may  be  also  a  constructive  presence,  as  when  one  com- 
mits a  lobbery  or  murder,  and  another  keeps  watch  or  guard 
at  some  convenient  dbtance  >>.  And  this  rule  hath  also  other 
esaaptbns :  for,  in  case  of  murder  by  poisoning,  a  man  njay 
be  a  principal  felon  by  preparing  and  laying  the  poison,  or 
persuading  another  to  drink  it "  who  is  ignorant  of  it's  poiscm- 
eoi  quality  **,  or  giving  it  to  him  for  that  purpose ;  and  yet 
not  administer  it  himself,  nor  be  present  when  tlie  very  deed 
of  poisoning  is  comoiitted  *,  And  the  same  reasoning  will 
hold,  with  regard  to  other  murders  committed  in  the  absence 
[  35  ]  of  the  murderer,  by  means  which  he  had  prepart^d  before*  i 
hand,  and  which  probably  could  not  fail  of  their  mischievous 
effect.  As  by  laying  a  trap  or  pitfall  tor  another,  whereby 
be  is  killed :  letting  out  a  wild  beast,  with  an  intent  to  do  I 
mischief,  or  inciting  a  madman  to  commit  murder»  so  that 

•  I  Ual*  P.C  €15,  *  FMt«r.349. 

»  Fo»tvr*  %SQ,  *  3  Inrt.  1 38. 


Ch.  %  WRONGS.  S5 

death  thereupon  ensues;  in  every  of  these  cases  the  party 
offending  is  guil^  of  murder  as  a  principal,  in  the  first  de-  ' 
gree.  For  he  cannot  be  called  an  accessory,  that  necessarily 
pre-supposing  a  principal:  and  the  poison,  the  piffall,  the 
beast,  or  the  madman,  cannot  be  held  principals,  being  only 
the  instruments  of  death.  As  therefore  he  must  be  certainly 
guilty  either  as  principal  or  accessory,  and  cannot  be  so  as 
accessory,  it  follows  that  he  must  be  guilty  as  principal,  and 
if  principal,  then  in  the  first  degree ;  for  there  is  no  other 
criminal,  much  less  a  superior  in  the  guilt,  whom  he  could 
aid,  abet,  or  assist  \ 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the 
ofiFenoe,  nor  present  at  it's  performance,  but  is  someway  con- 
cerned therein,  either  before  or  after  the  fact  committed.  In 
considering  the  nature  of  which  degree  of  guilt,  we  will,  first, 
examine,  what  ofiences  admit  of  accessories,  and  what  not : 
secondly,  who  may  be  an  accessory  before  the  fact:  thirdly, 
who  may  be  an  accessory  after  it :  and  lastly,  how  accessories, 
considered  merely  as  such,  and  distinct  firom  principals,  are 
to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessories, 
and  what  not.  In  high  treason  there  are  no  accessories,  but 
all  are  principals :  the  same  acts,  that  make  a  man  accessory 
in  felony,  making  him  a  principal  in  high  treason,  upon  ac- 
count of  the  heinousness  of  the  crime  ^.  Besides  it  is  to  be 
considered,  that  the  bare  intent  to  commit  treason  is  many 
times  actual  treason :  as  imagining  the  death  of  the  king,  or 
conspiring  to  take  away  his  crown.  And,  as  no  one  can 
advise  and  abet  such  a  crime  without  an  intention  to  have  it 
done,  there  can  be  no  accessories  before  the  fact ;  since  the 
very  advice  and  abetment  amount  to  principal  treason.  But  [  36  ] 
this  will  not  hold  in  the  inferior  species  of  high  treason, 
which  do  not  amount  to  the  legal  idea  of  compassing  the 
death  of  the  king,  queen,  or  prince.  For  in  those  no  advice 
to  commit  them,  unless  the  thing  be  actually  performed,  will 
make  a  man  a  principal  traitor  **.     In  petit  treason,  murder 

'  1  Hal.  P.  C.  617.      3  H»w.  P.  C.       «  3  Inst.  138.  1  Hal.  P.C.  613. 
c.  S9.  $11.  hFotWr.S4S. 
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and  felonies  with  or  without  benefit  of  clergy,  there  may  be 
accessories :  except  only  in  those  offences,  which  by  judgment 
of  law  are  sudden  and  unpremeditated,  as  man-slaughter  and 
the  like ;  which  therefore  cannot  have  any  accessories  before 
the  fact  *•  So  too  in  petit  larceny,  and  in  all  crimes  under 
the  degree  of  felony,  there  are  no  accessories  either  before  or 
after  the  fact ;  but  all  persons  concerned  therein,  if  guilty  at 
all,  are  principals  ^ :  the  same  rule  holding  with  regard  to 
the  highest  and  lowest  offences,  though  upon  different  rea- 
sons. In  treason  all  are  principals,  propter  odium  delicti;  in 
trespass  all  are  principals,  because  the  law,  quae  de  minimis 
non  curatj  does  not  descend  to  distinguish  the  different  shades 
of  guilt  in  petty  misdemesnors.  It  is  a  maxim,  that  accessorius 
sequitttr  naturam  sui  principalis  * :  and  therefore  an  accessory 
cannot  be  guilty  of  a  higher  crime  than  his  principal ;  being 
only  punished  as  a  partaker  of  his  guilt  So  that  if  a  servant 
instigates  a  stranger  to  kill  his  master,  this  being  murder  in 
the  stranger  as  principal,  of  course  the  servant  is  accessory 
only  to  the  crime  of  murder ;  though,  had  he  been  present 
and  assisting,  he  would  have  been  guilty  as  principal  of  petit 
treason,  and  the  stranger  of  murder  "*• 

2.  A^  to  the  second  point,  who  may  be  an  accessory  before 
the  Set ;  sir  Matthew  Hale  "  defines  him  to  be  one,  who 
being  absent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  counsel,  or  command  another  to  commit  a  crime. 
Herein  absence  is  necessary  to  make  him  an  accessory :  for 
if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the 
crime  as  principal.  If  A  then  advises  B  to  kill  anotlier,  and 
[  37  ]  B  does  it  in  the  absence  of  A,  now  B  is  principal,  and  A  is 
accessory  in  the  murder.  And  this  holds,  even  though  the 
party  killed  be  not  in  rerum  naturd  at  the  time  of  the  advice 
given.  As  if  A,  the  reputed  fiither,  advises  B,  the  mother  of 
a  bastard  child,  unborn,  to  strangle  it  when  born,  and  she 
does  so;  A  is  accessory  to  this  murder <».  And  it  is  also 
settled  ^,  that  whoever  procureth  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  person,  is  an  ac- 

*  1  H«l.  P.C.  6J5.  •*  1  H»l.  P.C.  616. 

k  /Md.  613.  616.  "^  Dyer.  186. 

iSlntt.lS9.  ^  Potter.  135. 
'"SHftwk.P.C.  c.  29.  (15. 
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c^essory  before  the  fact.  It  is  likewise  a  rulej  that  he  who  in 
any  wise  commands  or  counsels  another  to  commit  nn  imlaw- 
fiil  act,  is  accessory  to  all  that  ensues  upon  that  unlawful  act| 
but  is  not  accessory  to  any  act  distinct  fmni  the  other.  As 
if  A  commands  B  to  beat  C,  and  B  beats  him  so  that  he  dies; 
B  is  guilty  of  murder  as  principal,  and  A  as  accessory.  But 
if  A  commands  B  to  burn  Cs  house;  am!  he,  in  so  doing, 
commits  a  robbery ;  now  A,  though  accessory  to  the  burning, 
is  not  accessory  to  the  robbery,  for  that  is  a  thing  of  a  dis* 
tinct  and  unconsequential  nature''.  But  if  the  felony  committed 
be  the  same  in  substance  with  that  which  is  commanded, 
and  only  varying  in  some  circumstantial  matters;  as  if,  upon 
a  ctimmami  to  poison  Titius,  he  is  stabbed  or  shot,  and  dies  : 
the  commander  is  still  accessory  to  the  nnirder,  for  the  sub- 
stance of  the  thing  commanded  wa.s  the  death  of  Titius,  and 
the  manner  of  it*s  execution  is  a  mere  collateral  circum- 
ince% 

5.  An  accessory  q/}tr  the  fiict  may  be,  where  a  person, 
knowing  a  felony  to  have  been  coniuiitted,  receives,  relieves, 
comforts,  or  assists  the  felon*.  Therefore  to  make  an  ac- 
«!Cssory  ex  post  farto^  it  is,  in  the  first  place,  requisite  that  he 
knows  of  the  felony  committed  ^  In  the  next  place,  he  must 
receive,  relieve,  comfort,  or  assist  him.  And  generally,  any 
assistance  whatever  given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  suffering  punishment,  makes  the  assistor 
an  accessory.  As  furnishing  him  with  a  horse  to  escape  his 
pursuers,  money  or  victuals  to  support  him,  a  house  or  other  [  sg  ] 
shelter  to  conceal  him,  or  open  force  and  violence  to  rescue 
or  protect  him  *•  So  likewise  to  convey  instruments  to  a 
felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to 
let  him  escape,  makes  a  man  an  accessory  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  cloaths  or  other  necessaries,  is 
no  offence ;  for  the  crime  imputable  to  this  species  of  acces- 
sory is  the  hindrance  of  public  justice,  by  assisting  the  felon 
Co  escape  the  vengeance  of  the  law  *.  To  buy  or  receive 
stolen  gtTods^  knowing  them  to  be  stolen,  falls  under  none  of 
these  descriptions ;  it  was  therefore  at  common  law  a  mere 


1  1  Hil.  P,C.  617*  *  2  Hawk.  PX.  c.  29.  |  Si'. 

-  'J  Hawk,  RC.  C.2D.  5  20.  *  2  Hawk.  P.C  c,  1»5>,  §  'Z*^- 

•  J  Hal  P. C.  ei8»  '  I  Hal.  P,C.  G20,  <S2l. 
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misdemesnoiv  and  made  uol  the  receiver  accessory  to  tlie 
ibeft,  because  he  received  ihe  goods  only,  and  not  the  folon  "  -• 
but  now  by  the  statutes  5  Ann.  c,  31.  and  iGeo.  L  c*  1 1,  all 
mch  receivers  are  made  accessorie>»  (where  tlie  principal  fe- 
lony admits  of  accessories'),  and  nmy  be  transported  for 
fourteen  years  (1);  and,  i]i  the  ca**©  o(  receiving  linen  goods 
stolen  from  the  bleaching-grounds,  are  by  statute  18  Geo.  11. 
c/i?.  declared  felons  without  benefit  of  clergy,  (2)  In  France 
such  receiver*  are  punished  with  death  (3):  and  the  Gothic 
constitutions  distinguished  also  three  sorts  of  thieves,  ^^  Wium 
**  qui  comUium  daret^  alter  urn  qui  contrcctaret,  tertiwn  qui 
*'  receplarei  ei  ocadads  pari  poame  singuloi  obnoxion  "." 


Thk  felony  must  be  complete  at  tlie  time  of  the  ossktauce 
given  ;  else  it  makes  not  tlie  assistant  an  accessory  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but 
before  death  ensues,  a  person  assists  or  receives  the  delin- 
quent;  this  does  not  make  him  accessory  to  the  homicide; 
for,  till  deatJi  ensues^  there  is  no  felony  committed  y.  But  so 
strict  is  the  law  where  a  felony  is  actually  complete,  in  order 
to  do  effectual  justice,  that  the  nearest  relations  are  not  suf- 
fered to  aid  oi*  receive  one  anotlier.  If  the  parent  iissistn  his 
child,  or  the  child  his  parent,  if  the  brother  receives  the 
brother,  the  master  his  servant,  or  the  servant  his  master,  or 


*  Foster.  73. 


*  Sticrahook  dejure  Gatk,  LS.  e.5. 


Cn  See  post,  159. 

(2)  The  pert  of  thU  statute,  which  inflicts  capital  punisthment,  whether 
OH  principiils  or  accevi»orieSi  was  irpealecl  by  the  5t  G.S.  i\4L,  and  trans- 
portation  or  tmprtfoiiaient  tubstitiiteil.  But  even  by  the  statute  itftelf  (s.  3»,)i 
the  juc^  liad  a  power  given  him  ofcommudng  the  puaiBhment  for  tnuii- 
poftatioiu 

(5)  The  general  njle  in  the  present  French  law  is,  that  accef«orie»  b0> 
fore  the  fact  arc  punished  exactly  m  their  principals ;  and  also  tuch  ac« 
cMKjrics  artcr»  as  knowing  the  rriniinal  pursuits  of  their  pnnct[>al5t  nrc  tn 
ike  kaSU  of  supplying  thcui  with  places  of  assembly,  or  retreat.  Receivers 
of  oolen  gooili  are  cla&sed  among  »uch  accessories  with  ibis  qualification^ 
thai  aa  the  offence  of  wronfiut  taking  is  puninhed  with  Heath,  hard  htbour 
IbfUfiB*  and  transiportation,  only  when  committed  under  certain  crrcunw 
tt«Mca»  the  receiver  of  good»  taken  under  these  ctrcumitanccs  niu«t  b# 
provid  to  have  known  of  tliem  at  the  titnc  of  the  recetvinj:,  iu  order  to  b« 
Mtbjectcd  to  thote  reipcctive  ptmishiricnts.  Iflhtu  protif  faiU,  the  piinuh- 
ment  h  hnrd  labour  for  a  t*mj  of  y«ar».    Code  Penaf*  L.  31. 
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even 'if  the  husbaikl  rdieveB  his  wife^  who  have  any  of  them 
ootnraitted  a  feLon^i  the  receivers  become  accesscMies  er  pod  [  39  ] 
Jacio\  But  a  feme  covert  cannot  become  an  accessory  by 
the  receipt  and  concealment  of  her  husband ;  for  she  is  pre- 
sumed to  aet  under  his  coercion^  and  thereficnre  she  is  not 
boundy  neither  ought  she,  to  discover  her  lord\ 

4.  Ths  last  paint  of  inquiry  is^  bow  accessories  are  to  be 
treatedi  considered  distinct  from  principals.  And  the  gene* 
ml  rule  of  the  antient  law  (borrowed  from  the  Gothic  constH 
tutions  ^)  is  this,  that  accessories  shall  suffer  the  same  punish- 
ment as  their  principab :  if  one  be  liable  to  deaths  the  other 
is  also  liable  * :  as,  by  the  laws  of  Athens^  delinquents  and 
their  abettors  were  to  receive  the  same  punishment  ^  Why 
then  it  may  be  asked,  are  such  elaborate  distinctions  made 
between  accessories  and  principals,  if  both  are  to  suffer  the 
same  punishment?  For  these  reasons:  I.  To. distinguish  the 
nature  and  denomination  of  crimesi  that  the  accused  may 
know  how  to  defend  himself  when  indicted ;  the  commission 
of  an  actual  robbery  being  quite  a  different  accusation  fwrn 
that  of  harbouring  the  robber.  2k  Because^  though  by  the 
ancient  common  law  the  rule  is  as  before  laid  down,  that 
both  shall  be  punished  alike,  yet  now  by  the  statutes  relating 
to  the  benefit  of  clergy  a  distinction  is  made  between  them : 
accessories  (ifter  the  fact  being  still  allowed  the  benefit  of 
clergy  in  all  cases,  except  horse-stealing^  and  stealing  of  linen 
from  bleaching-grounds':  wliich  is  denied  to  the  principals 
and  accessories  before  the  &ct,  in  many  cases;  as,  among 
others,  in  petit  treason,  murder^  robbery,  and  wilful  btirn^ 
ing  K  And  perhaps  if  a  distinction  were  constantly  to  be 
made  between  the  punishment  of  principals  and  accessories, 
even  before  the  fact,  the  latter  to  be  treated  with  a  little  less 
severity  than  the  former,  it  might  prevent  the  perpetration  of 
many  crimes,  by  increasing  the  difficulty  of  finding  a  persoh 
to  execute  the  deed  itself;  as  his  danger  would  be  greater 

*  3  Infl  108.  2  Hawk.  P.C.  c.  29.  |  34.     ^  Pott.  Antiq.  b.  1.  c*  26. 

•  1  Hml.  P.  C.  621.  «  Stat  31  EH«.  c.  12. 

«•  8u  Stiernhook,  ibid.  ^  Suit.  ISOao.IL  c27.  (4) 

<  3  Intt.  138.  •  1  HI,  P.C.  615. 


(4)  See  anlc  p.  58.  n.  2. 
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than  tliat  of  his  accomplices,  by  reason  of  the  difference  of 
bis  ptmishment  ^.  (5)  S*  Because  formerly  no  man  could 
be  tried  as  accessory  tiU  after  the  principal  was  convicted, 
or  at  least  he  must  have  been  tried  at  the  same  time  with 
him :  though  tliat  law  is  now  much  alteretl,  as  will  be  shewn 
more  fully  in  it's  proper  place,  4-.  Because,  tliough  a  man 
be  indicted  as  accessory  and  acquitted,  he  may  afterwards 
be  indicted  as  principal :  for  an  acquittxd  of  receiving  or 
counselling  a  felon,  is  no  acquittal  of  the  felony  itself:  but 
it  is  matter  of  some  doubt,  whether,  if  a  man  be  acquitted 
as  principal,  he  can  be  afterguards  indicted  as  accessory  be- 
fore the  fact;  since  those  offences  are  frequently  very  nearly 
allied,  and  therefore  an  acquittal  of  the  guilt  of  one  may  be 
an  acquittal  of  the  other  also*,  (6)  But  it  is  clearly  held, 
that  one  acquitted  as  principal  may  be  indicted  as  an  acces- 
sory aJicT  the  fact ;  since  that  is  always  an  offence  of  a  dif- 
ferent species  of  guilt,  principally  lending  to  evade  the  public 
justice,  and  is  subsequent  in  its  commencement  to  the  other. 
Upon  these  reasons  the  distinction  of  principal  and  accessory 
will  appear  to  be  highly  necessary ;  though  the  punishment  is 
still  much  the  same  with  regard  to  principals,  atid  such  ac- 
cessories as  ofiend  before  the  fact  is  committed. 


^  Bcccar.  c.  37. 


'  1  Hal.  F,C.  625,  626.      S  Hs«k« 
P.C.  C.35.  §11.     Fosler.  36 1 . 


( j)  ft  U  tiFipossibTe,  however,  not  to  feel,  that  in  many  mstances  the  con- 
duct of  the  accessory  before  the  fact  i*  much  more  criminal  hdcI  mischieTOus 
than  that  of  the  principal,  and  therofore  meriti  \\  severer  punishment*  The 
legislature  has  reccTitly  acted  under  this  iinpre»sion,  and  by  3G.4.  c.38* 
hat  enacted  that  in  all  cases  in  ^vhich  nccesmricii  before  the  fact  to  any 
grand  larceny^  are  by  the  law  within  benefit  of  clergy,  and  liable  only  to  A 
line  and  one  year's  impruonment,  the  court  may  at  its  discretion,  instead 
of  that  pilnUhment,  sentence  them  to  transfmrtatiort  for  seven  years,  or 
tmprisonmcnt  with  or  without  hard  labour  to  the  extent  of  three  years- 
And  for  the  more  speedy  conviction  of  such  offenders,  the  same  statute 
CTiHCt*  that  all  accessories  before  the  fact  to  burglary,  robbery,  or  grand 
larceny,  may  be  prosecuted  for  a  mbdetnesnor,  and  punished  with  two 
yean'  impiisofiBieat  and  hard  labour^  though  their  principals  have  not 
been  convictodi  and  whether  thej*  arc  or  arc  not  amcnnblc  to  justice, 

(6)  The aochoritid  of  Hawkins  and  Foster  are  both  against  this  reason- 
ings and  the  principle  of  the  law  is  certainly  with  them,  because  the  of- 
fences are  fpiH'iritnily  diff'frent,  luul   rc«p»ire  «ti<lercnl  cvitlence  l«»  prove 
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CHAPTER    THE    FOURTH. 

OF  OFFENCES  against  GOD  and 
RELIGION. 

TN  the  present  chapter  we  are  to  enter  upon  the  detail  of 
the  several  species  of  crimes  and  misdemesnors,  with  the 
punishments  annexed  to  each  by  the  laws  of  England.  It 
was  observed  in  the  beginning  of  this  book  *,  that  crimes  and 
misdemesnors  are  a  breach  and  violation  of  the  public  rights 
and  duties  owing  to  the  whole  community^  considered  as  a 
community,  in  it's  social  aggregate  opacity.  And  ia  the 
very  entrance  of  these  Commentaries  ^  it  was  shewn  that  hu- 
man laws  can  have  no  concern  with  any  but  social  and  rela- 
tive duties,  being  intended  only  to  regulate  the  conduct  of 
man,  considered  under  various  relations,  as  a  member  of  civil 
society.  All  crimes  ought  therefore  to  be  estimated  merely 
•according  to  the  mischie&  which  they  produce  in  civil  so- 
ciety * :  and  of  consequence  private  vices  or  breach  of  mere 
absolute  duties,  which  man  is  bound  to  perform  considered 
only  ^  an  individual,  are  not,  cannot  be,  the  object  of  any 
municipal  law,  any  ferther  than  as  by  their  evil  example,  or 
other  pernicious  effects,  they  may  prejudice  the  community, 
and  thereby  become  a  species  of  public  crimes.  Thus  the 
vice  of  drunkenness,  if  committed  privately  and  alone,  is  be- 
yond the  knowledge,  and  of  course  beyond  the  reach  of 
human  tribunals :  but  if  committed  publicly,  in  the  face  of 
the  world,  it's  evil  example  makes  it  liable  to  temporal  cen- 
sures. The  vice  of  lying,  which  consists  (abstractedly  taken) 
in  a  criminal  violation  of  truth,  and  therefore  in  any  shape  r  42  1 
is  derogatory  from  sound  morality,  is  not  however  taken  no- 
tice of  by  our  law,  unless  it  carries  with  it  some  public  ineon*- 
Venience,  as  spreading  false  news ;  or  some  social  iryury,  as 

■  Sec  pag.5.  '  Bcccar.  cli.  8. 

*  SeeVol.  I.p«g.l23,  124. 
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slander  and  malicious  prosecution,  for  which  a  private  re- 
compence  is  given*     And  yet  drunkenness  and  malevolent 

lying  are  in  Joto  cmncientiae  as  thoroughly  criminal  when 
they  are  not,  as  when  they  are,  attended  with  pubhc  ijicon- 
^fcmience.  ^The  only  difference  is,  that  both  public  and  pri- 
vate vices  are  i>nbject  to  the  vengeance  of  eternal  justice  ;  and 
public  vices  are  besides  liable  to  the  temporal  punishments  of 
human  tribunals. 

On  the  other  hand,  tliere  are  some  misdemesnors,  which 
are  punished  by  the  municipal  law,  that  have  hi  themselves 
nothing  crimiuaK  but  are  made  unlawful  by  the  positive  con- 
8tilutions  of  the  state  for  public  convenience ;  such  as  poach- 
ing, exportation  (*f  wool,  and  the  like.  These  are  naturally 
no  oflences  at  all ;  but  their  whole  criminality  consists  in 
their  disobedience  to  the  supreme  power,  which  has  an  un- 
doubted right,  for  the  well-being  and  peace  of  the  commu- 
nity, to  make  some  things  unlawful,  which  were  in  themselves 
indifferent  Uj^on  the  whole,  therefore,  diougli  part  of  the 
offences  to  be  enumerated  in  the  following  sheets  are  offences 
against  the  revealed  law  of  Gotl,  utliers  against  the  law  of 
nature,  and  some  are  oficnces  against  neither;  yet  in  a  trea- 
tise of  municipal  law  we  must  consider  them  all  as  deriving 
their  particular  guilt,  here  punishable,  from  the  law  of  man. 

Having  premised  this  caution,  I  shall  next  proceed  to 
distribute  the  several  offences,  which  are  either  directly  or  by 
conaecjuence  injurious  to  civil  society,  and  therefore  punish- 
able by  the  laws  of  England,  under  the  following  general 
heads:  firsts  those  which  are  more  immediately  injurious  to 
Go<l  and  his  holy  religion :  secondly,  such  as  violate  and 
transgress  the  law  of  nations ;  thirdly,  such  as  more  especisllj 
affect  the  sovereign  executive  power  of  the  state,  or  the  king 
Ao  -1  and  his  government ;  fourthly,  such  as  more  direcdy  infringe 
the  rights  of  the  public  or  commonw^ealth  ;  and,  lastly,  such 
AS  derogate  from  tliose  rights  and  duties,  which  are  owing  to 
particular  individuals,  and  in  tlie  pre(»er\'ation  and  vindication 
of  which  the  conununity  is  deeply  interested. 

FiiutT  tljcn,  of  such  crimes  and  mistlemesnors,  as  more  im- 
mediately offend  Almighty  Gtidt  by  o{>enly  transgressing  tlie 
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precepto  of  religion  either  natyml  or  revealed  ;  and  mediately 
by  tlieir  bad  example  and  consequence,  the  law  of  society  aliio; 
which  constitutes  that  guilt  in  the  action,  which  human  tri- 
bunals are  to  censure. 


I.  Of  this  species  the  first  is  that  ot  apostasy^  or  a  total  re- 
nunciation of  Christianity,  by  embracing  either  a  fiitae  religion, 
or  no  religion  at  all.  This  offence  can  only  take  place  in 
such  as  have  once  professed  the  true  religion.  The  perver- 
sion of  a  christian  to  jiidaii*m,  paganism,  or  other  false  reli- 
gion, was  punishei}  by  the  emperors  Constantius  and  Julian 
with  confiscation  of  goods  ^;  to  which  the  emperors  Theodo- 
sius  and  Valentinian  added  cnpital  punish nient,  in  case  the 
apostate  endeavoured  to  pervert  others  to  the  same  initjuity  *" : 
a  punishment  too  severe  for  any  temporal  laws  to  inflict  upon 
any  spiritual  oflence ;  and  yet  the  zeal  of  our  ancestors  im- 
ported it  into  tliis  country ;  for  we  find  by  Bracton  \  that  in 
his  time  apostates  were  to  be  burnt  to  death.  Doubtless  tlie 
preservation  of  christimiity,  as  a  national  religion,  is,  abstracted 
from  it's  own  instriusic  truth,  of  the  utmost  consequence  to 
the  civil  state :  which  a  single  instance  will  sufficiently  de* 
nionstrale.  Tlie  belief  of  a  future  state  of  rewards  and  pu- 
nishments, the  entertaining  just  ideas  of  the  moral  attributes 
of  the  Supreme  Beingt  and  a  firm  persuasion  that  he  superin- 
tends and  will  finally  compensate  every  action  in  human  life, 
(all  which  are  clearly  revealed  in  the  doctrines,  and  forcibly 
inculcated  by  the  precejitij,  of  our  Saviour  Christ,)  these  are 
the  grand  foundation  of  all  judicial  oaths ;  which  call  God  to 
witness  the  truth  of  those  facts,  which  perhaps  may  be  only 
known  to  him  and  the  party  attesting :  all  itiora!  evidence, 
therefore,  all  confidence  in  human  veracity,  must  be  weak-  [  ^'^  ] 
ened  by  apostasy,  and  overthrown  by  total  infidelity^*  Where- 
fore ail  aftVonts  to  cliristianity,  or  «jndeavours  to  depreciate 
it's  efficacy,  in  those  who  fiave  once  professed  it,  are  highly 
deserving  of  censure.     But  yet  the  loss  of  life  is  a  heavier 


'Cod.K7.  1. 

*  tind,Q. 

*  Utilei  €ite  «innic/nes  has,  fnU  ntgef, 
cum  inUltigfUf  qiiam   mutta  fn*menittr 
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penalty  than  tlie  offence,  taken  in  a  civil  light,  deserves :  and, 
taken  in  a  spiritual  light,  our  laws  have  no  jurisdiction  over 
it.  This  punishment  therefore  has  long  ago  become  obso- 
lete; and  tlie  offence  of  apostasy  was  for  a  long  ttnie  the 
object  only  of  the  ecclesiastical  courb',  which  corrected  the 
offender  /jro  salute  animae.  But  about  the  close  of  the  last 
centurj'j  the  civil  liberties  to  which  we  were  then  restored 
being  used  ais  a  cloke  of  maliciousness,  and  tlie  most  horrid 
doctrines  subversive  of  all  religion  being  publicly  avowed 
l>otli  in  discourse  and  writings,  it  was  thought  necessary  again 
for  the  civil  power  to  interpose,  by  not  admitting  those  mis- 
creants **  to  the  privileges  of  society,  who  maintained  such 
principles  as  destroyed  all  moral  obligation.  To  this  Qwd 
it  was  enacted  by  statute  9&10\\M1L  c.32.  tlial  if  any 
person  educated  in,  or  having  made  profession  of,  the  chris- 
tian religion,  shall,  by  writing,  printing,  teaching,  or  advised 
speaking,  deny  the  christian  religion  to  be  true,  or  the  holy 
scriptures  to  be  of  divine  autliority,  he  shall  upon  the  first 
offence  l>e  rendered  incapable  to  hold  any  office  or  place  of 
trust;  and,  for  tlie  second,  be  rendered  incapable  of  bringing 
any  action^  being  guardian,  executor,  legatee,  or  purclui^er  of 
lands,  and  shall  suffer  three  years'  imprisonment  without  bail. 
To  give  room  however  for  rejx'ntance,  if,  within  four  monilis 
after  the  first  conviction,  the  delinquent  will  in  open  court 
publicly  renounce  his  error,  he  is  discharged  for  that  once 
from  all  disabilities,  (I) 

IL  A  SKCONO  offence  is  that  of  hereiti/^  wliich  consists  not 
in  a  total  denial  of  Christianity,  but  of  some  of  it*s  essential 
[  45  ]  doctrines,  publicly  and  obstinately  avowed ;  l)eing  defined  by 
sir  Matthew  Huie,  **  srntentia  return  dnnnamm  humauo  setisu 
♦*  i'jccoiftiatiu  palam  dttcta  ct  pertimtcitcr  dc/l-nsu  \"  And  her* 
it  must  also  be  acknowledged  that  particular  modes  of  belief 
or  unbelief,  not  tending  to  overturn  cln^istianily  itself,  or  to 
sap  tJic  foundations  of  niorality,  are  l)y  no  means  the  object  of 
coercion  by  the  civil  magistrate^  What  doctrine  shall  there- 
fore be  adjudged  heresy,  was  left  by  our  old  constitution  to 

uM4wer«ifmiU   in  our  cmitnl    Uw         llUl  I'X.  S84. 
oooln  b  iM  Mme  of  itiiii«Iikev«r«* 
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the  detenniiiad<Hi  of  the  ecclesiastical  judge ;  who  had  herein 
a  most  arbitrary  latitude  allowed  him.  For  the  general  defi- 
nition of  an  heretic  given  by  Lytidewode  S  extends  to  the 
smallest  deviation  fi'om  the  doctrines  of  holy  church  :  ^^  hae- 
**  reticus  est  qui  dubitat  de  Jide  cathoLica^  et  qui  negligit  seroare 
**  ea^  quae  Romana  ecclesia  stahut^  sen  servare  decreverat'* 
Or,  as  the  statute  2  Hen.  IV.  c.  15.  expresses  it  in  English, 
<*  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
**  blessed  determinations  of  the  holy  church."  Very  contrary 
this  to  the  usage  of  the  first  general  councils,  which  defined 
all  heretical  doctrines  with  the  utmost  precision  and  exactness. 
And  what  ought  to  have  alleviated  the  puiiishment,  the  un- 
certain^ of  the  crime,  seems  to  have  enhanced  it  in  those 
days  of  bh'nd  zeal  and  pious  cruelty.  It  is  true  that  the  sanc- 
timonious hypocrisy  of  the  canonists  went  at  first  no  farther 
than  enjoining  penance,  excommunication,  and  ecclesiastical 
deprivation,  for  heresy ;  though  afterwards  they  proceeded 
boldly  to  imprisonment  by  the  ordinary,  and  confiscation  of 
goods  in  pios  usus.  But  in  the  mean  time  they  had  prevailed 
upon  the  weakness  of  bigotted  princes,  to  make  the  civil  power 
subservient  to  their  purposes,  by  making  heresy  not  only  a 
temporal,  but  even  a  capital  offence  :  the  Romish  ecclesi- 
astics determining,  without  appeal,  whatever  they  pleased  to 
be  heresy,  and  shifting  off*  to  the  secular  arm  the  odium  and 
drudgery  of  executions :  with  which  they  themselves  were  too 
tender  and  delicate  to  intermeddle.  Nay,  they  pretended  to 
intercede  and  pray,  on  behalf  of  the  convicted  heretic,  ut 
citra  mortis  paiculuni  sententia  circa  eum  moderatur  * ;  well 
knowing  at  the  same  time  that  they  were  delivering  the  un- 
happy victim  to  certain  death.  Hence  the  capital  punishments  [  46  ] 
inflicted  on  the  antient  Donatists  and  Manichaeans  by  the  em- 
perors Theodosius  and  Justinian  ™ :  hence  also  the  constitu- 
tion of  the  emperor  Frederic  mentioned  by  Lyndewode ", 
adjudging  all  persons  without  distinction  to  be  burnt  with 
fire,  who  were  convicted  of  heresy  by  the  ecclesiastical  judge. 
The  same  emperor,  in  another  constitution  °,  ordained  that  if 
any  temporal  lord,  when  admonished  by  the  church,  should 
neglect  to  clear  his  territories  of  heretics  within  a  year,  it 

^  cap.  de  haereticis,  ^  c.  de  haereticis. 

'  DecreUU.  I.  5,  tAO.  c.27.  «  Cwi.  1.  5.  4. 
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should  be  lawful  for  good  catholics  to  seUe  and  occupy  ihe 
lands,  and  utterly  to  exterminate  the  heretical  possessors. 
And  upon  tliis  foundation  was  built  that  arbitrary  power,  «o 
long  claimed  and  so  la  tally  exerted  by  the  pope,  o(  disposing 
even  of  the  kingdoms  of  refractory  princes  to  more  dutiful 
sons  of  the  church.  The  immediate  event  of  this  constitution 
w^fts  sometliing  singular,  and  may  serve  to  illustrate  at  once 
the  gratitude  of  the  lioly  see,  and  the  just  punishment  of  the 
royal  bigot:  for  upon  the  authority  of  tliis  very  constitution, 
the  pope  afterwards  expelled  this  very  emperor  Frederic  from 
his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou^ 

Christian  in'  l>eing  thus  deformed  by  the  daemon  of  per- 
secution upon  the  continent,  we  cannot  expect  tliat  our  own 
island  sliould  be  entirely  free  from  the  same  scourge.  And 
therefore  we  find  among  our  ancient  precedents'^  a  writ  de 
haa'ctico  comburenda^  which  is  thought  by  some  to  be  as 
antient  as  the  common  law  itself.  However  it  appears  Irom 
thence,  that  the  conviction  of  heresy  by  the  conunon  law  was 
not  in  any  petty  ecclesiasticul  court,  but  befoi*e  the  arch- 
bishop himself  in  a  provincial  synod  \  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  he  should  please  with 
him  ;  so  that  the  crown  had  a  control  over  the  spiritual 
power,  and  might  pardon  the  convict  by  issuing  no  process 
against  him;  tlie  writ  de  haeniico  comburendo  being  not  a  writ 
of  course,  but  issuing  only  by  the  special  direction  of  the  king 
in  council  ^  (2) 

£  47  ]  But  in  the  reign  of  Henry  tlie  fourth,  when  the  eyes  of 
the  christian  world  began  to  open,  and  the  seeds  of  the  pro- 
testant  religion  (though  under  the  opprobrious  niune  of  lol- 
lardy  ')  took  root  in  this  kingdom ;  the  clcrgj'  taking  advan- 
tage from  tlie  kiug*5  dubious  title  to  demand  an  increase  of 


'  Bftldus  m  Cod.  1.  5  4. 
•'  F.N.B.  269. 
M  IULP.C.395. 

*  So  cmllcd  ool  from  loliumt  or  tarci, 
(mi   «tfiiiologyf  which  wfta  «fkcrwmitis 


dffviMi  ia  order  to  justify  tb«  k^fH^ 
of  them*  Matth.  xiii.30. )  but  frQm  c«« 
AV«U«r  Lolhftrrl,  a  German  tvio/nsm^ 
A,  D.  1315.  MmL  Uo.  Hut.iKvl  13. 


(9)  Ncdtber  could  the  wrU  issue  for  the  fint  ufieoce;  the  party  nmit 
once  have  abjured,  and  then  rchi|)#ed  into  the  tame  or  tome  other  heresy. 
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th^ir  own  powers  obtained  an  act  of  parliaments  which 
sharpened  the  edge  of  persecution  to  it's  utmost  keenness* 
For,  by  that  statute,  the  diocesan  alone,  without  the  inter- 
vention of  a  synod,  might  convict  of  heretical  tenets ;  and 
unless  the  convict  abjured  his  opinions,  or  if  after  abjuration 
he  relapsed,  the  sheriff  was  bound  ex  officio^  if  required  by 
the  bidic^  to  commit  the  unhappy  victim  to  the  flames,  with- 
out Wailing  for  the  consent  of  the  crown.  By  the  statute 
2Hen«V.  C.7.  lollardy  was  also  made  a  temporal  offence, 
and  indictable  in  the  king's  courts ;  which  did  not  thereby 
gain  an  exclusive,  but  only  a  concurrent  jurisdiction  with  the 
bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began 
to  advance,  the  power  of  the  ecclesiastics  was  somewhat  racde- 
xated :  for  though  what  heresy  f '5,  was  not  then  precisely  de- 
fined, yet  we  were  told  in  some  points  what  it  is  no/ j  the 
statute  25Hen.  VIIL  c.  14.  declaring  that  offences  against  the 
see  of  Rome  are  not  heresy ;  and  the  ordinary  being  thereby 
restrained  from  proceeding  in  any  case  upon  mere  suspicion ; 
that  is,  unless  the  party  be  accused  by  two  credible  witnesses, 
^r  an  indictment  of  heresy  be  first  previously  found  in  the 
king's  courts  of  common  law.  And  yet  the  spirit  of  persecu* 
tion  was  not  then  abated,  but  only  diverted  into  a  lay  channrl. 
For  in  six  years  afterwards,  by  statute  31  Hen.  VIIL  cl4. 
the  bloody  law  of  the  six  articles  was  made,  which  established 
the  six  most  contested  points  of  popery,  transubstantiatioa, 
communion  in  one  kind,  the  celibacy  of  the  clergy,  monastic 
vows,  the  sacrifice  of  the  mass,  and  auricular  confession; 
which  points  were  ''  determined  and  resolved  by  the  most 
^  godly  study,  pain,  and  travail  c^his  majesty :  for  which  Ids  [  ^8  1 
'^  most  humble  *and  obedient  subjects,  the  \ov6s  spiritual  and 
"  temporal,  and  the  commons,  in  parliament  assembled,  did 
'^  not  only  render  and  give  unto  his  highness  their  most  high 
^^  and  hearty  thanks,"  but  did  also  enact  and  declare  all 
oppugners  of  the  first  to  be  heretics,  and  to  be  burnt  with 
fire ;  and  of  the  five  last  to  be  felons,  and  to  suffer  death. 
The  same  statute  established  a  new  and  mixed  jurisdiction  of 
elargy  and  laity  for  the  trial  and  conviction  <rf  heretics ;  the 
reigning  prince  being  then  equaUy  intent  on  destroying  the 

*  2  Hen.  IV.  c,  15. 
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supremacy  of  llie  bisliops  of  Rome,  and  establishing  alj  other 

their  corruptions  of  thii  diristiaii  religiom 

1  8HALL  not  perplex  tliis  <!etiiil  with  the  vurioui*  repeals  and 
revivals  of  these  sanguinary  laws  i[i  tlie  two  succeeding  reigns; 
but  shall  proceed  direcdy  to  the  reign  of  queen  Elizabeth ; 
when  the  reformation  was  fintilly  established  witli  temper  and 
decency,  unsullied  with  party  rancour,  or  personal  citprice 
and  reseutjiieiit.  By  statute  1  Eliz.  c.  L  all  former  statutes 
relating  to  heresy  are  repealed,  which  leaves  the  jurisdiction 
of  heresy  as  it  stood  at  cuintuou  law ;  viz*  as  to  the  iuHictioji 
of  common  censures,  in  the  ecclesiastical  courts  ;  and  in  case 
of  burning  the  heretic,  in  the  provincial  synod  only\  Sir 
Matthew  Hale  is  indeed  of  a  different  opinion,  and  holds  tliat 
such  power  resided  in  the  diocesan  also,  though  he  Agrees, 
that  in  either  case  the  writ  de  haeretico  coTfibtirendo  was  not 
demandabte  of  common  right,  but  grantable  or  otherwise 
merely  at  the  king's  discretion**.  But  tlie  principal  point 
now  gained  was,  that  by  this  statute  a  boundary  is  for  the 
first  time  set  to  what  shull  be  accounted  heresy ;  notliing  tor 
tlie  future  being  to  be  so  determined,  but  only  such  tenets, 
which  have  been  fieretofore  so  declared,  1 .  By  the  words  of 
the  canonical  striptures:  2.  By  the  first  four  general  councils, 
or  such  others  as  have  only  used  the  words  of  the  holy  scrip- 
tui-es ;  or,  3.  Which  shall  hereafter  be  so  declared  by  tlie  par- 
liament, with  the  assent  of  the  clergy  in  convocation.  Thus 
was  heresy  retluced  to  a  greater  certainty  than  before;  though 
it  might  not  have  been  the  worse  to  have  defined  it  in  terms 
still  more  precise  and  particular  :  as  a  man  continued  still 
[  49  ]  liable  to  be  burnt,  for  what  perhaps  he  did  not  understand  to 
be  heresy  till  the  ecclesiastiad  judge  so  interpreted  the  words 
of  the  canonical  scriptures. 

For  the  writ  de  harretico  eomburmdo  remainetl  still  in  force; 
tind  we  have  instances  of  it's  being  put  in  execution  upon  two 
Auabiiptists  in  tlie  seventeentli  of  Elizabeth,  and  two  Arimis 
in  the  ninth  of  James  the  first*  But  it  was  totally  abolished, 
and  heresy  again  subjected  only  to  ecclesiastical  correction 
pfv  salute  animae^  by  virtue  of  the  statute  29Cer*II*  c.9.  For 
in  one  and  tlie  same  reign,  our  lands  were  delivered  from  the 
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slavery  of  military  tenures,  our  bodies  from  arbitrary  impri* 
sonment  by  the  habeas  conpus  act ;  and  our  minds  from  the 
tyranny  of  superstitions  bigotry,  by  demolishing  this  last 
badge  of  persecution  in  tlie  English  law. 

In  what  I  have  now  said,  I  would  not  be  understood  to 
derogate  from  the  just  rights  of  the  national  churcli,  or  to 
favour  a  loose  latitude  of  propagating  any  crude  undigested 
sentiments,  in  religious  matters.  Of  propagating  I  say ;  for 
the  bare  entertaining  them,  without  an  endeavour  to  diffuse 
them,  seems  hardly  cognizable  by  any  human  authority.  I 
only  mean  to  illustrate  the  excellence  of  our  present  establish- 
ment, by  looking  back  to  former  times.  Every  thing  is  now 
as  it  should  be,  with  respect  to  the  spiritual  cognizance,  and 
spiritual  punishment,  of  heresy;  unless  perhaps  that  the  crime 
ought  to  be  more  strictly  defined,  and  no  prosecution  per- 
mitted, even  in  the  ecclesiastical  courts,  till  the  tenets  in 
question  are  by  proper  authority  previously  declared  to  be 
heretical.  Under  these  restrictions  it  seems  necessary  for  the 
support  of  the  national  religion,  tliat  the  officers  of  the  church 
should  have  power  to  censure  heretics;  yet  not  to  harass 
them  with  temporal  penalties,  much  less  to  exterminate  or 
destroy  them.  The  legislature  hath  indeed  thought  it  proper, 
that  the  civil  magistrate  should  again  interpose,  with  regard 
to  one  species  of  heresy,  very  prevalent  in  modern  tunes ;  for 
by  statute  Q&IOW.IIL  c.32.  if  any  person  educated  in  the 
christian  religion,  or  professing  the  same,  shall  by  writing, 
printing,  teaching,  or  advised  speaking,  deny  &ny  one  of  the 
persons  in  the  Holy  Trinity  to  be  God,  or  maintain  that  there 
are  more  Gods  than  one,  he  shall  undergo  the  same  penalties 
and  incapacities,  which  were  just  now  mentioned  to  be  inflicted 
on  apostacy  by  the  same  statute*  (3)  And  thus  much  for  the 
crime  of  heresy. 


[50] 


(3)  This  statute,  so  far  as  regards  ihe  denpng  atiy  one  of  the  persons  of 

the  Holy  Trinity  to  be  God,  is  repealed  by  the  53  G*  .7.  c,60.     It  should 

;ieem  now,  therefore,  that  the  temporal  courts  have  no  jurisdiction  directly 

^in  cases  of  heresy,  but  they  may  still  have  to  determine  collaterally  what 

!'  falls  within  that  description ;  as  in  a  qttare  impediij  if  the  bishop  pleads  that 

f*  he  refused  the  clerk  for  heresy,  it  is  ^d  that  he  must  Bet  forth  the  par- 

^cukiF  point;  for  the  court  having  conusance  of  the  original  caute,  muit, 

by  consequence,  have  a  power  as  to  all  collateral  nnd  incidental  matters 
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III,  ANOTHEiTspecies  of  offences  against  religion  are  those 
whicli  affect  the  established  church.  And  these  are  either 
positive  or  negative :  positive^  by  re%iKng  it's  ordinances;  or 
negative,  by  non-conformity  to  it's  worship.  Of  both  of  these 
in  their  order. 


C  B»  3 


I,  And,  first,  of  the  offence  of  rmling  the  ordinances  of 
the  church.  This  is  a  crime  of  a  much  grosser  nature  than 
the  other  of  mere  non-conformity :  since  it  carries  with  it  the 
iitJiiost  indecency,  arrogance,  and  ingratitude ;  indecency,  by 
setting  op  private  judgnient  in  virulent  and  factions  opposition 
to  pubhc  authority:  arrogance,  by  treating  with  contempt 
and  nideness  what  hiis  at  least  a  better  chance  to  be  right 
than  the  singuhir  notions  of  any  particuhir  man ;  and  ingra- 
titude, by  denying  that  indulgence  and  undisturbed  liberty  of 
conscience  to  the  members  of  the  national  church,  which  the 
retainers  to  every  petty  conventicle  enjoy.  However,  it  is 
provided  by  statutes  1  Edw.VL  c.  1.  and  1  Eliz.  c.  1-  that 
whoever  reviles  the  sacrament  of  the  Lord's  supper  shall  be 
punishetl  by  fine  and  imprisonment  ;  and  by  the  statute 
]  Eliz.  c,  2.  if  any  minister  shall  speak  any  thing  in  derogation 
of  the  book  of  common  prayer,  he  shall,  if  not  beneficed,  be 
imprisoned  one  year  for  the  first  offence,  and  for  life  for  the 
second  i  and  if  he  be  beneficed,  he  shall  for  the  first  oflence 
be  imprisonetl  six  months,  and  forfeit  a  year's  value  of  his 
benefice:  for  the  second  offence  he  shall  be  deprived,  and 
suffer  one  year's  imprisonment :  and,  for  the  third,  shall  in 
like  manner  be  deprived,  and  suffer  imprisonment  tor  life. 
And  if  any  person  whatsoever  shall^  in  plays,  songs,  or  other 
open  words,  speak  any  thing  in  derogation,  depraving,  or 
despising  of  the  said  book,  or  shall  forcibly  prevent  the  read- 
ing of  it,  or  cause  any  other  service  to  be  used  in  its  steady 
he  shall  forfeit  for  the  first  offence  an  hundrecl  marks ;  for 
tke  second,  four  hundred;  and  for  the  third,  shall  forfeit  all 
his  goods  and  chattels,  and  suffer  imprisonment  for  life, 
^riiese  penalties  were  framed  in  the  infancy  of  our  present 
establishment,  when  the  disciples  of  Rome  and  of  Geneva  united 
in  inveighing  with  the  utmost  bitterness  against  the  English 
Uturgy  and  the  terror  of  these  laws  (for  they  seldom,  if  ever. 


which  ale  aecewyfbr  its  determmation,  though  in  Uieisselve»  they  bdoof 
ta mother  Junftdiction.    See  Hawk. Fl.  C. B.L  c S. 
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were  fiiUy  executed),  proved  a  principal  means,  under  Pro- 
vidence, of  preserving  the  purity  as  well  as  decency  of  our 
national  worship.  Npf  can  their  continuance  to  this  time  (of 
the  milder  penalties  at  least)  be  thought  too  severe  and  into- 
lerant ;  so  far  as  they  are  levelled  at  the  offence,  not  of  think" 
ing  differently  from  the  national  church,  but  oi  railing  at  that 
church  and  obstructing  it's  ordinances,  for  not  submitting  it's 
public  Judgment  to  the  private  opinion  of  others.  For, 
though  it  is  clear  that  no  restraint  should  be  laid  upon 
rational  and  dispassionate  discussions  of  the  rectitude  and 
propriety  of  the  established  mode  of  worship ;  yet  contumely 
and  contempt  are  what  no  establishment  can  tolerate ".  A 
rigid  attachment  to  trifles,  and  an  intemperate  zeal  for  reform- 
ing them^  are  equally  ridiculous  and  absurd ;  but  the  latter  is 
at  present  the  less  excusable,  because  from  political  reasons, 
sufficiently  hinted  at  in  a  former  volume^,  it  would  now  be 
extremely  unadvisable  to  make  any  alterations  in  the  service 
of  the  church ;  unless  by  it's  own  consent,  or  unless  it  can  be 
shewn  that  some  manifest  Impiety  or  shocking  absurdity  will 
follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the 
other,  or  negative  branch  of  this  offence.  And  for  this  there 
is  much  more  to  be  pleaded  than  for  the  former ;  being  a  mat- 
ter of  private  conscience,  to  the  scruples  of  which  our  present 
laws  have  shewn  a  very  just  and  christian  indulgence.  For 
undoubtedly  all  persecution  and  oppression  of  weak  con- 
sciences, on  the  score  of  religious  persuasions,  are  highly 
unjustifiable  upon  every  principle  of  natural  reason,  civil 
liberty,  or  sound  religion.  But  care  must  be  taken  not  to 
carry  this  indulgence  into  such  extremes,  as  may  endanger 
the  national  church :  there  is  always  a  difference,  to  be  made  [  52  ] 
between  toleration  and  establishment. 

Non-conformists  are  of  two  sorts :  first,  such  as  absent 
themselves  from  divine  worship  in  the  established  church, 
through  total  irreligion,  and  attend  the  service  of  no  other 

▼  By  an  ordinance   23  Aug.  1645,    worship,  subjected  Uie  offender  upon 
which  continued  tiU  the  restoration,  to    indictment  to  a  discretionary  fine,  not 
preach,   write,  or  print  any  thing  in     exceeding  50  pounds.   (ScobeU.  98.) 
derogation  or  depraving  of  the  directory        ^  Vol.  I.  p.  98. 
Ibr  the  then  established    presbyterian 
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persuasion.  These  by  the  statutes  of  1  Eliz.  c.  2.,  23  Eliz. 
C.I.,  and  3  Jac.  L  0.4.  forfeit  one  shilling  to  the  poor  every 
Lord*s  day  they  so  absent  themselves,  and  20/.  to  the  king  if 
they  continue  such  default  for  a  month  together.  And  if  they 
keep  any  inmate,  thus  hTeligiously  disposed,  in  their  houses, 
they  forfeit  10/.  per  month. 

The  second  species  of  non-couformists  are  those  who  offend 
through  a  mistaken  or  perverse  zeaL     Such  were  esteemed 

by  our  lawss»  enacted  since  the  time  of  the  reformation,  to  be 
papists  and  protestant  dissenters  :  both  of  wliom  were  sup- 
posed to  be  equally  schismatics  in  not  comnmnicating  witli 
the  national  church  ;  with  this  difft.*rence,  that  the  papists 
divided  O^oni  it  upon  mute  rial,  tliough  erroneous,  reasons ; 
but  many  of  the  dissenters  upon  matters  of  indifference,  or, 
in  other  wards,  upon  no  reason  at  all.  Yet  certainly  our 
ancestors  were  mistaken  in  their  plans  of  compulsion  and  in- 
tolerance. The  sin  of  schism,  as  such,  is  by  no  means  the 
object  of  temporal  coercion  and  punishment.  If  through 
weakness  of  intellect,  through  misdirected  piety,  through  per- 
verseness  and  acerbity  of  temper,  or  (which  is  often  the  case) 
through  a  prospect  of  secular  advantage  in  herding  with  a 
party,  men  quarrel  with  the  ecclesiastical  establishment,  the 
civil  magistrate  has  nothing  to  do  with  it ;  unless  their  tenets 
and  practice  are  such  as  threaten  ruin  or  disiurhance  to  the 
state.  He  is  bound  indeed  to  protect  the  established  church  : 
and,  if  this  can  be  better  etfected,  by  admitting  none  but  it's 
genuine  mend>ers  to  offices  of  trust  and  emolument,  he  is 
certainly  at  liberty  so  to  do :  tlie  disposal  of  offices  being  mat- 
ter of  favour  and  discretion.  But,  this  point  being  once 
secured,  all  persecution  for  diversity  of  opinions,  however  ridi« 
culous  or  absurd  they  may  be,  is  contrarj-  to  every  principle  of 
sound  policy  and  civil  freedom.  The  names  and  suliordination 
of  the  clergy,  tlie  posture  of  devotion,  Uie  materials  and 
colour  of  tlie  minister's  garment,  the  joining  in  a  known  or  an 
unknown  form  of  prayer,  and  other  matters  of  the  same 
kind,  must  be  left  to  the  option  of  every  man*s  private 
judgment. 

With  regard  therefore  to  pfvtestani  dissenters^  although  the 
experience  of  their  turbulent  disposition  in  former  times  oc- 
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casioned  several  clisabiJities  and  restrictions  (whicli  I  shall  not 
undertake  to  justify)  to  be  laid  upon  them  by  abundance  of 
statutes  *,  yet  at  length  the  legislature,  with  a  spirit  of  true 
magnanimity,  extended  that  indulgence  to  these  settaries, 
whicli  they  themselves,  when  in  power,  had  lield  to  be  coun- 
tenancing schism,  and  denied  to  the  church  of  England  ^, 
The  penalties  are  conditionally  suspended  by  the  statute  1  W. 
&  M,  St,  L  c,  18.  "  for  exempting  their  majesties'  protestant 
*'  subjects,  dissenting  from  the  church  of  England,  from  the 
"  penalties  of  certain  laws,"  commonly  called  the  toleration 
act ;  which  is  confirmed  by  statute  10  Ann,  c,2.,  and  declares 
that  neither  the  laws  above  mentioned,  nor  the  statutes  1  EUz. 
c.2»  §14.,  SJac.L  c,4.  &5.,  nor  any  other  penal  laws  made 
against  popish  recusants  (except  the  test  acts),  shall  extend  to 
any  dissenters,  other  than  papists  and  such  as  deny  the  Tri- 
nity :  provided,  I*  that  they  take  the  oaths  of  allegiance  and 
supremacy  (or  make  a  similar  affirmation,  being  quakers*), 
and  subscribe  the  declaration  against  pbpery ;  2.  that  they 
repair  to  some  congregjition  certified  to  and  registered  in  the 
court  of  the  bishop  or  archdeacon,  or  at  the  county  sessions ; 
3.  that  the  doors  of  such  meeting-house  shall  be  unlocked, 
unbarred,  and  unbolted ;  in  default  of  which  the  persons 
meeting  there  are  still  liable  to  all  the  penalties  of  die  Ibrmer 
acts.  Dissenting  teachers,  in  order  to  be  exempted  from  the 
penalties  of  the  statutes  13  &  14  Car.  II.  c.  4,  15  Can  II.  c.6., 
17  Car.  IL  c.  2.,  and  22  Car.  IL  c.l.  are  also  to  subscribe  the 
articles  of  religion  mentioned  in  the  statute  ISEliz.  c*I2, 
(wliich  only  concern  the  confession  of  the  true  christian  faith, 
and  the  doctrine  of  the  sacraments,)  with  an  express  exception 
of  those  relating  to  the  government  and  powers  of  the  church, 
and  to  infant  baptism;  or  if  ihey  scruple  subscribing  the  same, 
shall  make  and  subscribe  the  declaration  prescribed  by  statute 
19  Geo.  III.  c.  44.  professing  themselves  to  be  christians  and 
protestants,  ajid  thai  they  beheve  the  scriptures  to  contain  the 
revealed  will  of  God,  and  to  be  the  rule  of  doctrine  and 
practice.  Ill  us,  though  the  crime  of  non-conformity  is  by  no 
means  universally  abrogated,  it  is  suspended  and  ceases  to 

*  23Eli«.  c,l.  59El«.  C.6.  35  Elii.  penalties  on  tlit!    forntier  two,  in  case 

e*l*  23  Car.  II.  c.  1.  of  using  the  biiok  of  common  prayer 

^  The   ordinance   of    1645    (before  not  only  in  a  place  of  public  worshipi 

otcd)  inflicted  imprisonment  for  a  year  but  also  in  any  private  fAniily. 

oik   tlic   third    oOcoce,    and  pecuniary  *  See  itat,  8<  Geo.  I.  r.  ^. 
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exist  with  regard  to  these  protestaiii  dissenterst  during  their 
cotnpliaiice  with  the  conditions  imjiosed  by  these  acts :  aodf 
under  these  conditions,  all  persons,  who  will  approve  them- 
selves no  papists  or  oppuf^ers  of  the  Trinity  (l)^  are  left  at 
full  liberty  to  act  as  their  consciences  shall  direct  them,  in  the 
matter  of  religious  worship.  And  if  any  person  shall  wilfullvi 
maliciously,  or  contemptuously  disturb  any  congregation, 
assembled  in  any  church  or  permitted  meeting-house,  or  shall 
misuse  any  preacher  or  teacher  there,  he  shall  (by  virtue  of 
the  same  statute,  1  W,  &  M.)  be  bound  over  to  the  sessions  of 
the  peacci  and  forfeit  twenty  pounds.  But  by  statute  5  Geo,  I, 
c*4f.  no  mayor  or  principal  magistrate  must  appear  at  any  dis- 
senting meeting  widi  the  ensigns  of  his  office*,  on  pain  of 
disability  to  hokl  that  or  any  other  office :  the  legislature 
judging  it  a  njattcr  of  propriety,  that  a  mode  of  worship,  set 
up  in  opposition  to  the  national,  when  allowed  to  be  exercised 
in  peace,  should  be  exercised  also  with  decency ,  gratitude, 
and  humility*  Dissenters  also,  who  subscribe  the  declaration 
of  the  act  19  Geo.  Ill*  are  exemptcti  (unless  in  the  case  of 
endowed  schools^  and  colleges,)  from  the  penalties  of  the 
statutes  13&14Car.  IL  c.  !■,  and  ITCar.  ILc.2.  which  pro- 
hibit (upan  pain  of  fine  and  imprisonment)  all  persons  from 
teaching  school,  unless  they  he  licensed  by  the  €>rdinary,  and 
subscril>e  a  declaration  of  conformity  to  the  liturgj^  vf  the 
church,  and  reverently  frequent  divine  service^  ntablUhed  by 
the  laws  of  this  kingdom*  (5) 

*  Sir  Humphiy  Edwin,  *  lord  mayor  Htivs  ;  which   it  nUuded  to  by    Deftii 

of  London,  had  die  icnpmd«nce  aooii  Swiftt  in  tils  tale  ^  n  iuh^   und«>r  the 

aAer  tlw  toleratioa  act  to  go  to  ■  pr««-  atUgorx   ^^  ^<^  getting    on    ft    great 

byterifto  mcdiag-lioufe  in  his  fonn»>  bone,  ind  «fttiiig  custard. 


(4)  Aft  to  tbete  iMt  sec  antCt  p'  <^*  n.  5. 

(5)  An  important  statute  upon  this  subject  was  paf«ed  in  the  close  of  the 
last  rdgn  (the  .ii?G,5.  tM550  ^1  yi^\^^  the  13&14C.1*.  c.  l.  17C.2,  c.a. 
lind23C<l'<  c.  1*  arc  repealed;  and  it  is  enacted,  ih.it  pluccs  of  religiouft 
ivonhip  for  protestants  shall  be  certified  to,  and  registered  in  the  bishopV 
or  »rchdc»i*on*ft  eourt,  and  at  the  generil  or  quarter  fte^iiont,  that  penans 
ofUdating  in^  or  resorting  to  ploces  of  worship  to  certified,  shall  be  exeinpc 
from  alt  pains  or  penalties  relieved  Against  by  the  toleration  act,  as  fiiHy  a» 
if  they  had  taken  the  oath»  tod  m^i^  the  dcdamdon  mentioned  in  tliat 
act*  But  every  one  pretdiinf  or  tMiehing  ai  uich  place,  shtill,  when  re* 
quired  by  a  tnag^«tnile»  lake  and  subscribe  the  oath  and  declarntian  speci- 
fied in  the  196.3.  i%4«.$  ttnd  if  not  rtnjuircd  so  lo  da,  he  may  call  upon 

any 


ai.4.  WRONGS.  •     5i 

As  to  papistSi  what  has  been  said  of  the  protestant  dissenters 
would  hold  equally  strong  for  a  general  toloration  of  th&pgi; 
provided  their  aeparadou  was  founded  only  upon  diilerence  of  [  55  ] 
opinion  in  religion,  and  their  principles  did  not  also  extend  to 
a  subversion  of  the  civil  government*  If  once  they  could  be 
brou^it  to  renoiiiioe  the  sufNremacy  of  the  p(^>e^  tbey  might 
quiedy  aqoy  their  seven  sacraments,  their  purgatory,  and  au- 
ricular confessian ;  their  worship  of  reliques  and  images ;  nay, 
even  their  transubstantiation.  But  while  they  acknowledge  a 
foreign  power,  supericnr  to  the  sovereignty  of  the  kingcbm, 
they  cannot  complain  if  the  laws  of  that  kingdom  will  not 
treat  them  upon  the  footing  of  good  subjects. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force 
against  the  papists ;  who  may  be  divided  into  three  classes, 
persons  professing  popery,  popish  recusants  convict,  and  po- 
pish priests.  1  •  Persons  professing  the  popish  religion,  besides 
the  fcNrmer  penalties  for  not  frequenting  their  parish  churdi, 
are  disabled  from  taking  their  lands  either  by  descent  or  pur- 
chase, after  eighteen  years  of  age,  until  they  renounce  their 
errors ;  they  must  at  the  age  of  twenty-one  roister  their  es- 
tates bekre  acquired,  and  all  future  conveyances  and  wills 
relating  to  them ;  they  are  incapable  of  presentmg  to  any  ad- 
vowson,  or  granting  to  any  other  person  any  avoidance  of  the 
same ;  they  may  not  keep  or  teach  any  school  under  pain  of 
perpetual  imprisonment;  and  if  they  willingly  say  or  hear 
mass,  they  forfeit  the  one  two  hundred,  the  other  one  hundred 
marks,  and  each  shall  suffer  a  year's  imprisonment.  Thus 
much  for  persons,  who,  from  the  misfortune  of  fiunily  preju- 
dices or  otherwise,  have  conceived  an  unhappy  attachment  to 
the  Romish  church  from  their  infancy,  and  publicly  profess 
it's  errors.  But  if  any  evil  industry  is  used  to  rivet  these 
errors  upon  them,  if  any  person  sends  another  abroad  to  be 

any  magistrate  to  administer  such  oath  to  him,  and  to  attest  his  subscrip- 
tion to  such  declaration,  and  to  gite  him  a  certificate  thereof,  which  cer- 
tificate will  exempt  him  from  certain  dvil  offices  and  burthens,  supposing 
he  employs  himself  solely  in  the  duties  of  a  teacher  or  preacher,  and  does 
not  follow  any  trade  or  other  occupation  but  that  of  a  schoolmaster. 
These  places  of  religious  assembly  must  not  be  locked^  bolted,  or  barred; 
but  they  are  protected  by  penalties  from  disturbance.  The  act  does  not 
extend  to  places  in  which  the  service  is  performed  according  to  the  rites 
and  ceremonies  of  the  established  church,  nor  to  the  meetings  of  Qnnkers. 
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educated  in  the  popish  religion,  or  to  reside  in  any  religious 
house  abroad  for  tlmt  purpose,  or  contributes  to  their  main- 
tenance when  there ;  both  the  sender,  the  sent,  and  t!ie  con- 
tributor, are  disabled  to  sue  in  law  or  equity,  to  be  executor 
or  administrator  to  any  person,  to  take  any  legacy  or  deed  of 
gift,  and  to  bear  any  office  in  the  realm,  and  shall  forfeit  all 
their  goods  and  chattels,  and  likewise  all  their  real  estate  for 
life.  And  where  these  errors  are  also  aggravated  by  apostacy, 
or  perversion,  where  a  person  is  reconciled  to  the  see  of 
^  R6  "]  Rofne,  or  procures  others  to  be  reconciled,  the  offence 
amounts  to  high  treason.  2.  Popish  recusants,  convicted  in 
a  court  of  law  of  not  attending  the  sen'ice  of  the  church  of 
England,  are  subject  to  the  following  disabilities,  penalties, 
and  forfeitures,  over  and  above  those  before  mentioned.  They 
are  considered  as  persons  excommunicated ;  they  can  hold  no 
office  or  employment ;  they  raust  not  keep  arms  in  their  houses, 
but  the  same  may  be  seized  by  the  justices  of  the  peace ;  they 
may  not  come  within  ten  miles  of  London,  on  pain  of  1 00/. ; 
they  can  bring  no  action  at  law,  or  suit  in  equity ;  they  arc 
not  permitted  to  travel  above  five  miles  from  home,  unless  by 
licence,  upon  pain  of  forfeiting  all  their  goods;  and  they  may 
not  come  to  court  under  pain  of  1 00/.  No  marriage  or  burial 
of  such  recusant,  or  baptism  of  his  cliild,  shall  be  had  other^ 
wise  than  by  the  ministers  of  the  church  of  England,  under 
other  severe  penalties.  A  married  woman,  wlien  recusant, 
shall  forfeit  two-thirds  of  her  dower  or  jointure,  may  not  be 
executrix  or  administratrix  to  her  husband,  nor  have  any  part 
of  his  goods;  and  during  the  coverture  may  be  kept  in  prison, 
unless  her  husband  redeems  her  at  the  rate  of  10/.  a  month, 
or  the  third  part  of  all  hrs  lands.  And,  lastlvi  as  a  feme* 
co\*ert  recusant  may  be  imprisoned,  so  ail  others  must,  within 
three  montlis  after  conviction,  either  submit  and  renounce  their 
errors,  or,  if  required  so  to  do  by  four  justices,  must  abjure 
and  renounce  the  realm  :  and  if  they  do  not  depart,  or  if  they 
return  without  the  king's  licence,  they  shall  be  guilty  of  felony, 
and  suffer  death  as  felons  without  benefit  of  clergy.  There  is 
also  an  inferior  species  of  recusancy,  (refusing  u>  make  the 
declamtion  agntnsf  poper}%  enjoined  by  statute  30  Car.  II. 
St.  2.  when  tv^idered  by  the  proper  magistrate,)  which,  if  the 
pftTly  resides  witJnn  ten  miles  of  London,  makes  him  an  al>- 
soliite  recusant  convict;  or  if  at  a  greater  distance,  suspends 
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him  from  having  any  seat  ia  parliament,  keeping  arms  in  his 
house,  or  any  horse  above  the  value  of  five  pounds.  This  is 
the  state,  by  the  laws  now  in  being^  of  a  lay  papist.  But,  S. 
The  remaining  species  or  degree,  viz,  popish  priests,  are  in  a  [  57  ] 
still  more  dangerous  condition.  For  by  statute  1 1  &  1 2  W.  III. 
C.4.  popish  priests  or  bishops,  celebrating  mass,  or  exercising 
any  part  of  their  functions  in  England,  except  in  the  houses 
of  ambassadors,  are  liable  to  perpetual  imprisonment.  And 
by  the  statute  27  Eliz.  c.2.  any  popish  priest,  bom  in  the  do- 
minions of  the  crown  of  England,  who  shall  come  over  hither 
from  beyond  sea,  (unless  driven  by  stress  of  weather,  and  .tar- 
ry mg  only  a  reasonable  time%}  or  shall  be  in  England  three 
(lays  without  conforming  and  taking  the  oaths,  is  guilty  of  . 
high  treason :  and  all  persons  harbouring  him  are  guilty  of 
felony  without  the  benefit  of  clergy. 

THia  is  a  short  summary  of  the  laws  against  the  papists, 
under  their  three  several  classes,  of  persons  professing  the 
popish  reli^on,  popish  recusants  convict,  and  popish  priests. 
Of  which  the  president  Montesquieu  observes  \  that  they  are 
so  rigorous,  though  not  professedly  of  the  sanguinary  kind, 
that  they  do  all  the  hurt  that  can  possibly  be  done  in  cold 
blood.  But  in  answer  to  this  it  may  be  observed,  (what  fo- 
reigners who  only  judge  from  our  statute-book  are  not  fully 
apprized  of,)  that  these  laws  are  seldom  exerted  to  their  ut- 
most rigour :  and,  indeed,  if  they  were,  it  would  be  very  dif- 
ficult to  excuse  them.  For  they  are  rather  to  be  accounted 
for  from  their  history,  and  the  urgency  of  the  times  which 
produced  them,  than  to  be  approved  (upon  a  cool  review)  as  a 
standing  system  of  law.  The  restless  machinations  of  the 
.  Jesuits  during  the  reign  of  Elizabeth,  the  turbulence  and  un- 
easiness of  the  papists  under  the  new  religious  establishment, 
and  the  boldness  of  their  hopes  and  wishes  for  the  succession 
of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  so 
dangerous  a  spirit  by  laws  of  a  great,  and  then  perhaps  neces- 
sary, severity.     The  powder-treason,  in  the  succeeding  reign, 

^  Stat.  83  Eliz.   c  1.    27  EUx.  c.  2.  ll  &  12  W.III.  c.  4.     12  Ann.  it.  2. 

29  ElU.  c. 6.     35  Elis.  c.  2.     1  Jm^.  I.  c.  14.     1  Geo.I.  st.2.  c.55.     3  Geo.  t. 

C.4.     3Jm.  I.  C.4.&5.     7Jac.I.  C.6.  c.lB.     llGeo.  II.  cl7. 

SCar.  I.  C.2.  25  Car.  II.  c.2.  SOCar.  II.  <=  Raym.  377.     Latch.  1. 

ft.   2.     1  W.  &  M.  c.  9.    IS.  &  26.  "  Sp.L.b.19.  C.27. 
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struck  a  panic  iiito  James  I.  which  o{>erated  in  different  ways : 
it  occasioned  the  enacting  of  new  Jaws  against  tlie  papists ; 
but  deterred  hin)  from  putting  them  in  execution.  The  in- 
trigues of  queen  Henrietta  in  the  reign  of  Charles  1.,  tlie 
pnispact  of  B  |>opish  successor  in  that  of  Charles  11^  the  ai- 
aaasination-plot  in  the  reign  of  king  William,  and  the  avowed 
clfum  of  a  popish  pretender  to  the  crown  in  that  and  subse- 
[  58  ]  quent  reigns^  will  account  for  the  extension  of  these  penal tiess 
at  those  several  periods  of  our  history.  But  if  a  time  should 
ever  arrive,  and  perhaps  it  is  not  very  distant,  when  all  fears 
of  a  pretender  shall  have  vanished,  and  the  power  antt  influ- 
ence of  the  pope  shall  become  feeble^  ridiculous^  and  des- 
picable,  not  only  in  England,  but  in  every  kbigdom  of 
Europe ;  it  probably  would  not  then  be  amiss  to  review  and 
soften  these  rigorous  edicts ;  at  least  till  the  citnl  principles  of 
the  Roman  catholics  called  again  upon  the  legislature  to  re- 
new them  :  fur  it  ought  not  to  be  left  in  the  breast  of  every 
merciless  bigot,  to  drag  down  the  vengeance  of  these  occasional 
law&  upon  inoffensive,  though  mistaken  subjects ;  in  opposition 
to  tlie  lenient  inclinations  of  the  civil  magistrate,  and  to  the 
destruction  of  ever}'  principle  of  toleration  and  religious 
liberty. 

Thi»  hadi  partly  been  done  by  statute  18  Geo,  III.  c  60, 
with  regard  to  such  papists  as  duly  take  the  oath  therein  pre- 
scribed, of  allegiance  to  his  majesty,  abjuration  of  the  pre- 
tender, renunciation  of  tlie  pope's  civil  power,  and  abhorrence 
of  tlie  doctrines  of  destroying  and  not  keeping  faith  with 
heretics,  and  dep<jsing  or  murdering  princes  excommunicated 
by  authority  of  the  see  of  Rome :  in  respect  of  whom  only 
the  statute  of  1 1  &12W,nL  is  repealed,  so  far  as  it  disables 
them  from  purchasing  or  inheriting,  or  authorises  die  appre- 
hending or  prosecuting  the  popish  clergy,  or  subjects  to  pcr- 
pelm^  itnpiiaoiioient  either  tbem  or  any  teachers  of  j^onth*  (6) 


(0)  Th0  boodltt  of  the  isG.d.  c*60.  have  hem  dkm  materiaOy  enliu]^ 
l>y  the  .71 G,  r*.  c.  32,  explained  in  one  |iartici»W  Ij)'  the  43G.5.  c.  30.  Thb 
^  iCalutc  |>ri*ftcnbe»,  (Ifit,  a  dedaration  nnd  oath,  by  which  in  mlxtance,  the 
f  pai^  firomiMt  altogiancc^  aod  to  tupport  the  protc^taac  t^ucccifiaQ,  atuur- 
I  log  ill^^kace  to  aoy  oilier  pereofi ;  he  swcart  that  he  n-jccu  the  diingcr- 
f  OUi  doctrine*  thfit  heretir*  or  tiifiJds  nmy  Uc  iimrdrrcd.  or  thai  finith  it  not 
to  be  kept  witli  tUvm,  i»f  thai  prtiitre^  eKccntimiinicMteil  innv  t>c  depoMMt  or 
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Ik  order  the  better  to  secure  the  established  church  against 
perils  from  non-conformists  of  all  denominations,  infidels^ 
turks,  jews,  heretics,  papists,  and  sectaries,  there  are  however 
two  bulwarks  erected ;  called  the  corporation  and  test  acts :  by 
the  former  of  which  *  no  person  can  be  legally  elected  to  any 

'  fiUt.  13Ctf.II.  st.2.  c.  ]. 

murdered ;  be  declares  that  he  does  not  beliere  the  pope,  or  any  other 
foreign  prince  or  potentate  to  have,  or  be  entitled  to,  any  temporal  power 
in  this  realm ;  and,  finally,  that  he  swears  and  declares  all  this  simply  and 
literally  without  any  mental  reservation  whatsoever.  It  repeals,  secondly, 
in  favour  of  all  persons  taking  this  oath,  the  statutes  of  recusancy,  and  as 
explained  by  45  G. 3.  c.30.  supersedes  the  necessity  of  taking  the  oath,  or 
making  the  declaration  in  18G.5.  c.60.  It  next  permits  the  use  of  Roman 
catholic  places  of  worship,  and  Roman  catholic  schools  under  certain  regu- 
lations of  registering,  keeping  the  formbr  open,  &c.  It  enacts  also  that  no 
Roman  catholic  shall  be  summoned  to  take  the  oath  of  supremacy,  or  to 
make  the  declaration  against  transubstantiation ;  it  repeals  in  fiivour  of 
those  taking  the  prescribed  oath,  &c,,  the  1  W.&M.  st.  1.  c.9.  for  remov- 
ing papists  firom  London  and  Westminster,  and  for  preventing  Roman 
catholic  peers  from  coming  into  the  presence  of  the  king ;  and  also  the  laws 
requiring  the  registry  and  enrollment  of  the  deeds  and  wills  of  Roman 
catholics;  and  substitutes  the  oath  prescribed  for  the  oath  of  supremacy, 
and  declaration  against  transubstantiation  in  the  case  of  Roman  catholic 
barristers,  attorneys,  &c.  But  this  statute  does  not  enable  a  Roman  catho- 
lic to  hold  the  mastership  of  any  royal  college  or  school,  or  any  endowed 
college  or  school ;  nor  can  such  person  keep  any  school  in  Oxford  or  Cam- 
bridge, nor  in  any  place  receive  into  his  school  the  child  of  a  protestant 
father.  Nor  does  the  act  allow  any  Roman  catholic  to  found,  endow,  or 
establish  any  religious  order,  or  society  bound  by  monastic  vows,  or  any 
school,  academy  or  college ;  and  all  uses,  trusts,  and  dispositions  of  property 
which  were  before  deemed  superstitious  or  unlawful,  remain  so  still. 

By  an  act  of  the  Irish  parliament  (33 G.  3.),  Roman  catholics  were  ena- 
bled to  hold  certain  offices  in  Ireland,  upon  taking  an  oath  prescribed  in 
the  13&14G.3.  [Irish  Act,]  and  an  oath  and  declaration  specified  in  that 
act ;  it  was  therefore  declared  and  enacted  by  the  53  G.  3.  c.  128.  that  per- 
sons who  having  so  qualified  themselves,  held  offices  in  Ireland,  should  not 
be  liable  to  any  pendties  in  England  or  elsewhere ;  and  also  that  persona 
so  qualified,  and  having  taken  commissions  in  Ireland  in  the  king's  army, 
might  take  higher  commissions  in  England  without  exposing  themselves  to 
any  pains  or  penalties.  The  57  G.3,  c.92.  also  enables  the  king  to  grant 
any  commissions  in  the  army,  navy,  or  marines,  without  previously  requir- 
ing the  persons  to  take  any  oaths,  or  make  any  declaration,  leaving  the 
law  however  untouched  as  to  oaths,  or  declarations  required  to  be  taken 
or  made  within  a  given  time  after  acceptance.  * 

Roman  catholics  are  still  unable  to  vote  at  elections ;  at  least  the  oath 
of  supremacy  may  be  tendered  to  any  one  coming  to  vote :  nor  can  they 
sit  in  either  house  of  parliament,  because  the  oath  of  supremacy,  and  the 
declaration  against  popery  must  still  be  made  by  every  member. 
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office  relating  to  the  government  of  any  city  or  corporation, 
unless,  within  a  twelvemonth  before  he  has  received  the 
sacrament  of  the  Lord's  supper  according  to  the  rites  of  the 
church  of  England ;  and  he  is  also  enjoined  to  take  the  oaths 
of  allegiance  and  supremacy  at  the  same  tiinc  that  he  takes 
the  oath  of  office  ;  or,  in  default  of  either  of  these  reijuisites, 
such  election  shall  be  void.  The  other,  called  the  test  act  \ 
directs  all  officers,  civil  aiid  military,  to  take  the  oaUis  and 
make  the  declaration  against  transubstantiation,  in  any  of  the 
[  59  ]  king's  courts  at  Westminster,  or  at  the  quarter  sessions, 
within  six  calendar  months  after  their  admission  :  and  also 
within  the  same  time  to  receive  the  sacrament  of  the  Lord's 
supper,  according  to  the  usage  of  the  church  of  England,  in 
some  public  church  immediately  after  divine  service  and  ser- 
mon, and  to  dehver  into  court  a  certificate  thereof  signed  by 
the  minister  and  churchwarden,  and  also  to  prove  the  same 
by  two  credible  witnesses  ;  upon  forfeiture  of  500/.  and  disa- 
bility to  hold  tlie  said  office.  (7)  And  of  much  the  same 
nature  with  these  is  the  statute  7Jac.L  c,S^,  which  permits  no 
persons  to  be  naturalized  or  restored  in  blood,  but  such  as 
[undergo  a  like  test:  which  test  having  been  removed  in  1753, 
In  favour  of  the  Jews,  was  the  next  session  of  parliament 
restored  again  with  some  precipitation. 


Thus  much  for  offences,  wliicli  strike  at  our  national 
religion,  or  the  doctrine  and  discipline  of  the  church  of 
England  in  particular,  I  proceed  now  to  consider  some  gross 
impieties  and  generaJ  immoralities,  which  are  taken  notice  of 
and  punished  by  our  municipal  law  ;  frequenliy  in  concur- 
Irencewith  the  ecclesiastical,  to  which  the  censure  of  many 
of  them  does  also  of  right  appertain ;  though  with  a  view 
somewhat  different:  the  spiritual  court  puiiisliing  all  sinful 
enormities  for  the  sake  of  reforming  the  private  sinner,  pro 
ie  aniniae :  while  the  temporal  courts  resent  the  public 

'  Stat,  25  Cn-.  IL  cS.  cxpkined  hy  9  Gfo.IL  c.t0, 

Cl)  Tho  5G.K  c«6.  so  (lit  repcnU  the  rorpomtioD  net,  oi  to  tSBke  the 
lietioii  not  ipto/aeU)  void^  bccauie  the  party  hn&  not  taken  the  iacmment 
^  wtthta  the  period  prescribed;  Jinii  to  limit  the  tiinc  for  rcmovnl,  or  pro«^ 
cucion,  to  fix  moiuht  afler  the  election  and  octoal  possetMon  of  the  ofBce : 
bitt  it  ti  iiuml  ill  every  section  of  parliament  lo  pii*i  mi  act,  i*hich»  imder 
certain  rcgulationt  and  conditioui,  indemnifiea  those  who  may  Uwv  a^ 
fleeted  to  cocnplf  ^trb  tht^  ictt. 
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affiront  to  religion  and  morality  on  which  all  government 
must  depend  for  support,  and  correct  more  for  the  sake  of 
example  than  private  amendment. 

IV.  The  fourth  species  of  offences  therefore,  more  imme* 
dlately  against  God  and  religion,  is  that  of  blasphemy  against 
the  Almighty,  by  denying  his  being  or  providence ;  or  by 
contumelious  reproaches  of  our  Saviour  Christ.  Whither 
also  may  be  referred  all  profane  scoffing  at  the  holy  scripture, 
or  exposing  it  to  contempt  and  ridicule.  These  are  offences 
punishable  at  common  law  by  fine  and  imprisonment,  or 
other  in&mous  corporal  punishment  * :  for  Christianity  is  part 
of  the  laws  of  England  *".  (8) 

V.  Somewhat  allied  to  this,  though  in  an  inferior  degree, 
is  the  offence  of  profane  and  common  swearing  and  cursing. 

By  the  last  statute  against  which,  19  Geo.  2.  c.21.  which  re-  [  60  ] 

«  1  Hawk.  P.C.  c  5.  »•  1  Ventr.  293.     2  Strange,  834. 


(8)  See  ante,  pp.  44  &  50.  The  title  of  the  statute  of  W.J.  there  men^ 
tioned,  is,  "An  act  for  the  more  effectual  suppression  of  blasphemy  and  pro* 
faneness  :**  but  these  were,  and  still  are,  offences  at  common  law,  and  may 
be  proceeded  against  as  such  at  the  option  of  the  prosecutor;  the  principle 
being,  that  where  a  statute  without  negative  words  merely  imposes  a  new 
punishment,  or  directs  a  new  mode  of  prosecution  for  that  which  was  pre- 
viously an  offence  at  common  law,  and  does  not  change  the  nature  of  the 
o£fence  from  a  felony  to  a  misdemeanour,  or  tfice  vend,  the  statute  is 
merely  cumulative,  and  the  common  law  offence,  prosecution  and  punish- 
ment remain  as  before.    R.  v.  Carlile,  5  B.  &  A.  1 61. 

Where  the  blasphemy  is  contained  in  any  libel,  and  the  offender  has  been 
once  convicted  of  the  offence,  he  may,  by  the  60  G.  3.  and  1  G.4.  c.  8.,  on 
a  second  conviction  before  any  commission  of  oyer  and  terminer,  or  gaol 
delivery,  or  in  K.  B.,  be  banished  from  all  parts  of  his  majesty's  dominions, 
for  such  term  of  years  as  to  the  court  shall  seem  proper.  If  he  shall  not 
depart  from  the  United  Kingdom  within  thirty  days  after  sentence  pro- 
nounced, for  the  purpose  of  going  into  banishment,  he  may  be  conveyed  to 
such  parts  out  of  his  majesty's  dominions,  as  his  majesty  by  the  advice  of  his 
privy  council  may  direct.  And  if  at  any  time  after  forty  days  from  sentence 
pronounced,  and  before  the  expiration  of  theterm  of  banishment,  he  be  found 
at  large  without  lawful  cause  in  any  part  of  his  majesty's  dominions,  he 
may  be  sentenced  to  transportation  for  fourteen  years.  By  the  same  sta- 
tute a  power  is  given  to  the  court  in  case  of  conviction  for  a  blasphemous 
libel,  to  direct  the  seizure  of  all  copies  of  the  work  in  the  possession  of  the 
defendant,  or  of  any  one  as  his  trustee ;  if  the  judgment  be  arrested  or 
reversed,  the  copies  are  to  be  restored  free  of  expence ;  if  not,  they  are  to 
be  disposed  of  as  the  court  shall  otdor. 
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peals  all  fonner  ones,  every  labourer,  sailor,  or  soldier  pro- 
fanely cursing  or  !»wearmg  shall  forfeit  Is.;  every  other  person 
under  the  degree  of  a  gentleman  ^s, ;  and  every  gentleman 
or  person  of  superior  rank  5s*  to  the  poor  of  the  parish ;  and, 
on  the  second  conviction,  double;  and,  for  everj^  subsequent 
offence,  treble  the  sum  first  forfeited ;  with  all  charges  of  con- 
viction: and  in  defiiult  of  payment  shall  be  sent  to  the  house 
of  correction  for  ten  days.  (9)  Any  justice  of  the  peace  may 
convict  upon  his  own  hearing,  or  tlie  testimon^^  of  one  witness; 
and  any  constable  or  peace  officer,  upon  his  own  hearing, 
may  secure  any  offender  and  carry  him  liefore  a  justice,  and 
there  convict  him*  If  the  justice  omits  his  duty,  he  forfeits  5L 
and  the  constable  Ms*  And  the  act  is  to  be  read  in  all  parish 
churches,  and  public  chapels,  the  Sunday  after  every  quarter- 
day,  on  pain  of  51,  to  be  levied  by  warrant  from  any  justice. 
Besides  this  punishment  for  taking  Gml*s  name  in  vain  in 
common  discourse,  it  Is  tniacted  by  statute  8  Jac,  L  c'il,  that 
if  in  any  stage-play,  interlude,  or  shew,  the  name  of  the  Holy 
Trinity,  or  any  of  the  persons  therein,  be  jestingly  or  pro- 
iknely  used,  the  offender  shall  forfeit  10/*,  one  moiety  to  Uie 
king,  and  the  other  to  the  informer, 

VI.  A  SIXTH  s|)ecies  of  offence  against  God  and  religioui 
of  which  our  antient  books  are  fuU^  is  a  crime  of  which  one 
knows  not  well  what  account  to  give,  I  mean  the  offence  of 
witchnaj}^  conjutation^  inchantment,  or  sorcery.  To  deny  the 
jKJSsibility,  nay,  actual  existence  of  witchcraft  and  sorcerj',  is 
at  once  flatly  to  contradict  the  revealed  word  of  Got!,  in  va- 
rious passages  both  of  the  Old  and  New  Testament ;  ami  the 
tlfmg  itself  is  a  trutli  to  which  every  nation  \n  the  world  hath 
in  it*s  turn  borne  testimony,  either  by  examples  seemingly 
well  attested,  or  by  prohibitory  laws ;  which  at  least  suppose 
die  pos^ibihty  of  commerce  with  evil  spirits.  The  civil  law 
pyniiliei  mtli  death  not  only  the  sorcerers  themselves^  but 


(0)  Wbafi  ft  cotnmon  ftoldier  or  sailor  upon  convictioa  ii  unable  to  pftj 
or  (tmi  ftifciinty  far  ttic  \yent^iy,  tntteail  of  being  cammitccd  to  tJic  hoiiii« 
of  correction,  he  if  to  be  tet  ta  the  stocks  for  one  hour  for  every  single 
oflrnce»  ■iid  for  any  number  of  otTence*  whereof  he  may  be  convicted  at 
the  4nmc  time,  two  hour*-  All  proceetlinp  inuler  the  act  inunt  he  coin- 
mencerl  within  eight  days  aft^^r  the  offence  committed.  By  the  4  G,  4. 
c.  31.  the  section  of  the  statute  which  enjoins  tt*«  l»eing  read  in  all  pariah 
churchei  four  SundajPt  b  tbt  jCttr,  it  repealed. 
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also  those  who  consult  them*,  imitating  in  the  former  the 
express  law  of  God  \  **  thou  shalt  not  suffer  a  witch  to  live." 
And  our  own  laws,  both  before  and  since  the  conquest,  have 
been  equally  penal ;  ranking  this  crime  in  the  same  class  with 
heresyi  and  condemning  both  to  the  flames  ^  The  president  [  61  ] 
Montesquieu  ™  ranks  them  also  both  together,  but  with  a  very 
different  view :  laying  it  down  as  an  important  maxim,  that 
we  ought  to  be  very  circumspect  in  the  prosecution  of  magic 
and  heresy ;  because  the  most  unexceptionable  conduct,  Ae 
purest  morals,  and  the  constant  practice  of  every  duty  in  life, 
are  not  a  sufficient  security  against  the  suspicion  of  crimes 
like  these.  (10)  And  indeed  the  ridiculous  stories'that  are  gene* 
rally  told,  and  the  many  impostures  and  delusions  that  have 
been  discovered  in  all  ages,  are  enough  to  demolish  all  faith 
in  such  a  dubious  crime ;  if  the  contrary  evidence  were  not 
also  extremely  strong.  Wherefore  it  seems  to  be  the  most 
eligible  way  to  conclude,  with  an  ingenious  writer  of  our 
own  %  that  in  general  there  has  been  such  a  thing  as  witch- 
craft ;  though  one  cannot  give  credit  to  any  particular  modem 
instance  of  it. 

Our  forefathers  were  stronger  believers,  when  they  enacted 
by  statute  SS  Hen.  VIII.  c.8.  all  witchcraft  and  sorcery  to  be 
felony  without  benefit  of  clergy ;  and  again  by  statute  1  Jac.  I. 
c.12.  that  aU  persons  invoking  any  evil  spirit,  oi-  consulting, 
covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  spirit;  or  taking  up  dead  bodies  from  their 
graves  to  be  used  in  any  witchcraft,  sorcery,  charm,  or  in- 
chantment;  or  killing  or  otherwise  hurting  any  person  by 
such  infernal  arts,  should  be  guilty  of  felony  without  benefit 
of  clergy,  and  suffer  death.  And,  if  any  person  should  at« 
tempt  by  sorcery  to  discover  hidden  treasure,  or  to  restore 
stolen  goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man 

'  Cod.  L9.  cA8.  "»  Sp.L.  b.l2.  c.5. 

k  Exod.  zzii.  18.  «  Mr.  Addison,  Spect.  No.  117. 

*  3  Inst.  44. 

(10)  There  is  nothing  more  common  in  the  earlier  periods  of  our  his- 
tory, than  charges  or  imputations  of  this  nature,  against  persons  of  the 
highest  rank;  and  the  anxiety  manifested  by  the  individuals  to  clear 
themselves,  shows  both  the  credit  and  importance  attached  to  the  stories. 
Every  one  is  familiar  with  the  cases  of  the  duchess  of  Gloucester,  in  the 
reign  of  H.  6.  Jane  shore  in  that  of  E.  5.  and  many  others  about  the  • 
same  time. 
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or  beast,  though  the  same  were  not  effected,  he  or  she  shouhi 
suffer  imprisonment  and  pillory  for  the  first  offence,  and 
death  for  the  second.  These  acts  continued  in  force  till  latelyt 
to  the  terror  of  all  antient  females  in  the  kingdom  ;  and  many 
poor  i*Tetches  were  sacrificed  thereby  to  the  prejudice  of 
their  neighbours^  and  their  own  illusions  5  not  a  few  having, 
by  some  means  or  other,  confessed  the  fact  at  the  gallows* 
But  all  executions  tor  this  dubious  crime  are  now  at  an  end; 
our  legislature  having  at  length  followed  the  wise  example  of 
Lewis  XIV.  in  France,  who  thoufrht  proper  by  an  edict  lo 
C  ^2  ]  restrain  the  tribunals  of  justice  from  receiving  informations  of 
witchcraft  *»•  And  accordingly  it  is  with  us  enacted  by  statute 
9Geo,ILc.5,  that  no  prosecution  shall  for  the  fiiture  be 
curried  on  against  any  persons  for  conjuration,  witchcralt* 
sorcery,  or  enchantment.  But  the  niisdeniesnor  of  (>ersons 
pretending  to  use  witchcraft,  tell  fortunes,  or  discover  stolen 
goods  by  skill  in  the  occult  sciences,  is  still  deservedly  pu- 
nished with  a  year's  imprison ment^  and  standing  four  times  in 
the  pillory,  (11) 

VII*  A  SEVENTH  Species  of  offenders  in  this  class  are  all 
$*eligiotis  impostors:  such  as  falsely  pretend  an  extraordinary 
commission  from  heaven ;  or  terrify  and  abuse  the  people 
with  false  denunciations  of  judgments,  lliese,  as  tending  to 
subvert  all  religion,  by  bringing  it  into  ridicule  and  contempt* 
are  punishable  by  the  temporal  courts  with  fine,  imprison- 
ment, and  infamous  cortKjral  punishment  *•. 

VIII.  SiMONTf,  or  the  corrupt  presentation  of  any  one  to 
mi  ecclesiastical  benefice  ibr  gift  or  reward,  is  also  to  be  con- 
sidered as  an  offence  against  religion ;  as  well  by  reason  of  the 
sacredness  of  the  charge  which  is  thus  profanely  bought  and 
sold,  as  becatise  it  is  always  attended  with  perjury  in  the  per- 

*»  VoItJUM,  5*«s/.  Ltfuij  jr/r.  di,  29,  reekons  up  Kirocfy  and  wiichcfilfc 
Mod.  Uti.  HisL'^XT.St5»  Y«tVough.  smoBf  Cli«criiiifli|rafiitiMbIe  in  Fr«nc«i 
UoA  [ttt  droil  erimind,  5SS.  459.)  ttiU         i"  1  Hawk.  P.C.  c.5<  b.3. 

(11)  MrChristinn  obbenes,  in  a  note  on  this  {>ass«gc,  that  a  similar  ft^ 
tute  lo  tlittt  of  James  I.  pti»sed  in  Ireland  in  the  reign  of  Eliziibcth  reniiioi 
uafcfietled;  it  hn*  dace  been  repcutcd  by  tlic  ld'2G.4.  c.  is.  In  the 
H^tiend  ptrdon  and  amnc^t)'  which  wa»  pilmmkI  by  tlic  ijarliament  in  1^51, 
vU  oibicei  of  invi>catioui,  conjunition*,  wiichcrofu,  iorceries,  incbaot- 
mmtMf  Aod  cliarin».  werv  »pccially  cjicepted.  Sec  Scobdl,  Ittl.  See  [Hint, 
p.  I«9,,  tha  provinoai  of  iht  V^g^rant  Act  on  this  tot^t. 
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son  presented ''.  The  statute  31  Eliz.  c.  6.  (which,  so  far  as 
it  relates  to  the  forfeiture  of  the  right  of  presentation,  was 
considered  in  a  former  book  -)  enacts,  that  if  any  patron,  for 
money  or  any  other  corrupt  consideration  or  promise,  directly 
or  indirectly  given,  shall  present,  admit,  institute,  induct, 
install,  or  collate  any  person  to  an  ecclesiasticar  benefice  or 
dignity,  both  the  giver  and  taker  shall  forfeit  two  years'  value 
of  the  benefice  or  dignity ;  one  moiety  to  the  king,  and  the 
other  to  any  one  who  will  sue  for  the  same.  (12)  If  persons 
also  corruptly  resign  or  exchange  their  benefices,  both  the 
giver  and  taker  shall  in  like  manner  forfeit  double  the  value  of 
the  money  or  other  corrupt  consideration.  And  persons  who 
shall  corruptly  ordain  or  license  any  minister,  or  procure  him 
to  be  ordained  or  licensed,  (which  is  the  true  idea  of  simony,) 
shall  incur  a  like  forfeiture  of  forty  pounds;  and  the  minister 
himself  of  ten  pounds,  besides  an  incapacity  to  hold  any  eo-  [  63  ] 
clesiastical  preferment  for  seven  years  afterwards.  Corrupt 
elections  and  resignations  in  colleges,  hospitals,  and  other 
eleemosynary  corporations,  are  also  punished  by  the  same 
statute  with  forfeiture  of  the  double  value,  vacating  the  place 
or  office,  and  a  devolution  of  the  right  of  election  for  that 
turn  to  the  crown.  (IS) 

*:  S  Inst  156.  '  See  Vol.  II.  p.879. 

(IS)  The  g^ver  shall  be  incapable  of  enjoying  the  benefice ;  and  the  two 
years'  value  shall  be  accounted  according  to  the  rent  at  which  it  would 
let  in  the  opinion  of  a  jury,  and  not  according  to  the  taxation  in  the  King's 
Books,  or  Parliamentary  Survey,  3  Inst.  154. 

(]J)  Thi^  seems  not  to  be  correctly  stated;  the  statute  (s.  2.)  enacts, 
that  if  any  person  or  persons,  bodies  politic  or  corporate,  which  have 
election  or  voice  in  the  election  of  any  fellow,  &c.  to  have  room  or  place 
in  any  church,  college,  &c.  shall  take  money,  fee,  or  reward  for  his  or 
their  voice  or  voices,  assent  or  consent,  then  the  place  which  mch  person 
so  offending  shall  then  have  in  any  of  the  said  churches,  colleges,  &c.  shall 
be  void ;  and  that  then,  as  well  the  queen  as  every  other  person  and 
persons  to  whom  the  presentation,  gift,  &c.  shall  of  right  belong,  of  the 
room  or  place  of  the  said  offender^  shall  at  their  pleasure  nominate  to  it, 
as  if  the  offender  were  naturally  dead.  Under  this  section,  the  offender 
seems  to  be  the  person  or  corporation  taking  money,  &c.,  though  it  is  not 
easy  to  see  how  the  penalty  would  apply  to  a  corporation,  or  to  an  in(Svi- 
dual  not  having  room  or  place  in  any  of  the  churches,  &c. ;  and  the  section, 
in  this  view  of  it,  does  not  seem  to  vacate  the  election  which  may  have 
been  so  corruptly  made.  Nor  does  the  section  devolve  any  turn  to  the 
crown,  merely  as  mch,  but  apf»reiitly  either  to  the  ordinary  elector^  or 
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IX.  Profanation  of  tlie  Lord's  d&y\  vulgarly  (but  impro- 
perly) called  sabbath-breaking,  is  a  oUith  offence  against  God 
and  religion,  punished  by  the  municipal  law  of  Englauil.  For, 
besides  the  notorious  intlecency  and  scandal  of  permitting  any 
secular  business  to  be  publicly  ti*ansacted  on  that  day,  in  a 
countrj^  professing  Christianity,  and  the  corruption  of  morals 
which  usually  follows  it*s  profanation,  the  keeping  one  day  in 
seven  holy>  as  a  time  of  relaxation  and  refreshment,  as  well  as 
for  public  worship,  is  of  aduurabk:  service  to  a  state,  considered 
merely  as  a  civil  institution.  It  lumianizes  by  the  help  of  con- 
versation and  society  the  maimers  of  the  lower  classes;  which 
would  otherwise  degenerate  into  a  sordid  ferocity  and  savage 
selfishness  of  spirit :  it  enables  the  indu^-^trious  workman  to 
pursue  his  occupation  in  tlie  ensuing  week  with  health  and 
cbearfulness :  it  imprints  on  the  minds  of  the  people  that 
sense  of  dieir  duty  to  God,  so  necessary  to  make  them  good 
citizens;  but  which  yet  would  be  worn  out  and  defaced  by  an 
anremitted  continuance  of  labour,  without  any  stated  times  of 
recalling  them  to  the  worship  of  their  Maker.  And  therefore 
tlie  laws  of  king  Athelstan  *  forbad  all  merchandizing  on  the 
Lord's  day,  under  very  severe  penalties.  (14)  And  by  the 
statute  27  Hen.  VL  c,  5.  no  fair  or  market  shall  be  held  on  the 
principal  festivals,  Good  Friday,  or  any  Sunday,)  except  the  four 
Sundays  in  harvest,)  on  pain  of  forfeiting  the  goods  exposed 
to  sale.  And  since,  by  the  statute  I  Car.  L  c.  L,  no  persons  shall 
assemble  out  of  their  own  parishes,  for  any  sport  whatsoever 
upon  this  day;  nor,  iJi  their  parishes,  shall  use  any  bull  or 
bear-baiting,  interludes,  pUys,  or  other  unlawftd  exercises,  or 
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at  mX\  evenU  to  thote  In  whom  the  statutes  of  the  foiiacliitifiQ  haTe  placed 
it  under  such  drcumstanccs. 

The  chirtj  section  provides  for  the  case  of  a  corrupt  restgoation,  and  tl60> 
tion  in  conacqucocc :  it  pimiiihes  the  resigoer  by  a  foHeiture  of  the  douhb 
value,  not  of  the  thing  resigned,  but  of  the  cornipl  ooosi deration  iigreed 
Co  bn  received :  it  punishes  the  person  dectod  by  making  him  incapable  of 
the  place  Cor  that  turn  ;  and  directs  that  they  **  to  whoin  it  tbaU  appertain'* 
stay  choose  another  person  as  tf  he  b^  or  for  whom  tlie  corrupt  consiiler* 
atton  waA  agreed  to  be  gjvcn  were  dead  or  had  reigned. 

(H)  Ftrdtii  prttium  emptionU^  ti  *oieat  \xx  «Q&Mt  fir^wmki^, — But 
these  are  by  no  means  the  severest  penalties,  which  the  Anglo-Saxoii  Uw* 
imposed  on  thoAe  who  laboured  or  merdiaiidiied  on  the  Lord's  Day.    See 

wmt.n.  n.#. 
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piStimes ;  mi  pa^^liat  every  oifender  shall  pay  Ss.  ^d,  to  the 
poor.  This  statute  does  not  prohibit,  but  ratlier  impliedly 
allows,  any  innocent  recretition  or  amusement,  within  their 
respective  parishes,  even  on  the  Lord*s  day,  after  divine  service 
is  over.  But  by  statute  29Car.  IL  c*7.  no  person  is  allowed 
to  VDork  on  the  Lord's  day,  or  use  any  boat  or  barge,  or  expose 
any  goods  to  sale;  except  meat  in  public  houses,  milk  at  cer- 
tain hours,  and  works  of  necessity  or  charity,  on  forfeiture 
of  5s.  Nor  shall  any  drover,  carrier,  or  the  like,  travel  upon 
that  day,  under  pa*m  of  twenty  shillirags*  (15) 

X.  Deithkenness  is  also  punished  by  statute  4  Jac.L  c.5. 
with  the  forfeiture  of  55*,  or  the  sitting  six  hours  in  the 
stocks;  by  which  time  the  statute  presumes  the  offender 
will  have  regained  his  senses,  and  not  be  liable  to  do  mischief 
to  his  neighbours*  And  there  are  many  wholesome  statutes, 
by  way  of  prevention,  chiefly  passed  in  the  same  reign  of 
king  James  I.,  which  regulate  the  licensing  of  ale-houses,  and 
punish  persons  found  tippling  therein,  or  the  master  of  such 
houses  permitting  tliem. 

XI.  The  last  offence  whicli  I  shall  mention,  more  imme- 
diately against  religion  and  morality,  and  cognizable  by  the 
temporal  courts,  is  that  of  open  and  notorious  lewdjiess  s 
either  by  frequenting  houses  of  ill-fame,  which  is  an  indictable 
offence  ^ ;  or  by  some  grossly  scandalous  and  public  indecency,    f  65  ] 

'   Popb.  208. 

(]  5)  There  are  scveml  statutes  which  allow  the  necefsary  exercise  of 
certain  trades  within  certain  limits  on  Sunday-  By  loftiiW. 5.  c.2i, 
mackarel  may  be  sold  before  or  after  divine  service*  By  the  59  G. 3.  iu56, 
and  1  &:2G.4,  c*  50,  bakers  may  bake  and  deliver  meat,  puddings,  pies, 
tarts,  or  victuals,  till  half-past  one  in  the  afternoon,  but  they  are  prohibited 
ftom  baking  or  selling  any  bread,  rolls,  or  cakes  on  Sunday,  except  for  tra- 
vellers, or  in  case  of  urgent  necessity,  and  they  must  not  in  any  manner 
exercise  their  trade  af^er  half-past  one.  By  the  n&l2W.  .7.  cSl. 
40  watermen  are  allowed  to  ^\y  between  Vauxhall  and  Limehouse,  but  they 
are  to  bring  the  earniiigtt  of  the  day  to  the  rulers  of  the  company  on  the 
Monday  morning,  who,  after  paying  each  man  ^ot  his  day's  labour,  shall 
■et  apart  the  surplus  toward  a  fund  for  the  use  of  decayed  watermen  and 
their  widows.  The  9  Ann.  c.  23.  permits  chairmen  and  hackney  coachmen 
to  ply  on  Sundays.  The  21  G,3.  c.  41).  prohibits  the  opening  on  a  Sunday 
of  any  house,  or  room,  for  public  entertain roent  or  debate,  to  which  per* 
sons  are  admitted  by  payment  of  money. 
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for  which  the  pimishment  is  by  fine  and  imprisonmenL  **  In 
the  yeai'  1650,  when  the  rtiling  powers  found  it  fur  their 
interest  to  put  on  the  semblance  of  a  very  extraordinary  strict- 
ness and  purity  of  morals,  not  only  incest  and  wiltyl  adultery 
were  made  capital  crimes;  but  also  the  repeated  act  of  keeping 
a  brothel,  or  committing  fornication,  were  (upon  a  second 
conviction)  made  felony  without  benefit  of  clergv.  ^  But  at 
the  restoration,  when  men,  from  an  abhorrence  of  the  iiypo* 
crisy  of  the  late  times,  fell  into  a  contrary  extreme  of  licen- 
tiouisness,  it  was  not  thought  proper  to  renew  a  law  of  such 
unfashionable  rigour.  And  iliese  offences  have  been  ever 
since  left  to  the  feeble  coercion  of  the  spiritual  court,  accord- 
ing to  the  rules  of  the  canon  law  (16)j  a  law  which  has  treated 
the  offence  of  incontinence,  nay  even  adullery  itself,  with  a 
great  degree  of  tenderness  and  lenity ;  owin^r  perhaps  to  the 
constrained  celibacy  of  its  first  compilers.  The  temporal 
courts  therefore  take  no  cognizance  of  die  crime  of  adultery, 
otherwise  than  as  a  private  injury*  * 


1  SiderriGflu 


'  See  Vol.  IIL  pmg.  139. 


(le)  Uk  noi  intended  by  these  general  words  to  lay  down  that  the  of- 
fence  of  keeping  a  brothel  k  not  pimiihabJc  by  the  temporal  courts,  for 
undoubtedly  the  keeping  such  a  house  is  a  nuisance  at  common  law,  and 
punisibable  as  other  nuisances.  See  post,  p.  167.  The  pfoceedtngt  in  respect 
of  them  are  much  facikttated  by  the  S5  G.  3.  c.36,  by  which  it  u  coacted, 
that  if  two  inhabitants  of  any  parii^h  or  place,  paying  scot  and  lot  therein, 
^all  give  noiice  In  writing  to  tlie  constable  of  any  person  keeping  a  bawdy- 
house  in  such  parith  or  place,  the  con»inble  shdJ  go  with  »ucb  inhaliitQnti 
to  a  justice,  and  upon  their  making  oath  ilmt  they  believe  the  notice  to  be 
true,  and  entering  into  a  racognbance  in  2oi.  each  to  produce.*  material 
evidence  against  the  person  for  such  offence^  the  con»ti»ble  shall  enter  into 
a  recognixaBce  in  the  Mini  of  30/.  to  prosecute  the  sajne  with  eifect,  at  the 
iieit  iCMontf  or  usiio^  as  to  fuch  justice  »baU  ficem  tncct.  Fruvii^ton  it 
made  for  the  payment  of  the  constable^s  expeDCQi  in  the  prosecution, 
and  also  of  10/,  /o  ench  of  such  inbabtuuits  by  the  overMen  of  the 
parith. 

The  perty  accused  is  to  be  brought  by  warrant  before  the  magistrate, 
and  bound  over  to  appear  at  the  neitt  sesstoos  or  asiazcs ;  and  the  magb- 
tnite  may  also  take  security  for  his  good  behaviour  in  the  mean  time. 

The  indictment  cannot  be  removed  by  the  defendant  to  any  other  court ; 
and  upon  the  trial*  if  tc  shall  be  proved  that  be  bat  appeared  to  net  a»  the 
miller  or  person  having  the  nianagement  of  the  house,  he  shall  lie  deemed 
to  be  the  keeper^  though  he  may  not  be  the  real  owner. 
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But,  before  we  quit  this  subject,  we  must  take  notice  of 
the  temporal  punishment  for  having  bastard  children^  consi- 
dered in  a  criminal  light ;  for,  with  regard  to  the  maintenance 
of  such  illegitimate  offipring,  which  is  a  civil  concern,  we 
have  formerly  spoken  at  large.  ^  By  the  statute  18  Eliz.  c.  S. 
two  justices  may  take  order  for  the  punishment  of  the  mother 
and  reputed  father ;  but  what  that  punishment  shall  be  is  not 
therein  ascertained,  though  the  contemporary  exposition  was 
that  a  corporal  punishment  was  intended.*  By  statute 
7  Jac.  I.  c.  4.  a  specific  punishment  {viz.  commitment  to  the 
house  of  correction)  is  inflicted  on  the  woman  only.  But 
in  both  cases,  it  seems  that  the  penalty  can  only  be  inflicted 
if  the  bastard  becomes  chargeable  to  the  parish ;  for  other- 
wise the  very  maintenance  of  the  child  is  considered  as  a 
degree  of  punishment  By  the  last-mentioned  statute  the 
justices  may  commit  the  mother  to  the  house  of  correction, 
there  to  be  punished  and  set  on  work  for  one  year;  and,  in 
case  of  a  second  ofience,  till  she  find  sureties  never  to  oflend 
again.  (17) 

'  See  VoLL  pug.  458,  «  Dalt.  Just.  ch.  11. 


(17)  The  7  Jac.  1.  c.  4.,  as  to  tha  parpose,  is  repealed  by  the  50  G.9. 
c.  51.,  which  enacts,  that  the  motber  of  a  bastard  child,  diargeable  to  the 
parish,  may,  after  the  expiration  of  one  calenchir  month  from  her  detiTery, 
be  committed  by  two  justices  for  a  time  not  exceeding  twelve  calendar 
months,  nor  less  than  six  weeks ;  but  when  she  has  been  confined  six 
weeks,  any  two  justices  at  the  petty  sessions  for  the  division,  wherein  the 
parish  charged  is  situate,  may  discharge  her  from  farther  confinement  upon 
their  own  knowledge,  or  on  certificate  from  the  keeper  of  the  bouse  of 
correction  of  her  good  behaviour,  and  of  the  reasonable  expectatioo  of 
her  reformation. 
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CHAPTER    THE    FIFTH. 
OF    OFFENCES    AGAINST    THE    LAW    OP 

NATIONS. 


A  CCORDING  to  the  method  marked  out  in  the  preceding 

chapter,  we  are  next  to  consider  the  offences  more  imme- 
diately repugnant  lo  that  universal  law  of  society,  which  regu- 
lates the  mutual  intercourse  between  one  state  and  another; 
those,  I  mean,  which  are  particularly  animadverted  on,  as 
such,  by  the  English  law. 

The  law  of  nations  is  a  system  of  rules,  deducible  by 
natural  reason,  and  established  by  universal  consent  among 
tlie  civilized  inhabitants  of  the  world  * ;  in  order  to  decide  all 
disputes,  to  regulate  all  ceremonies  and  civilities,  and  to  insure 
the  obsen*ance  of  justice  and  good  faith,  in  that  intercourse 
which  must  frecjuently  occur  between  two  or  more  independ- 
ent states,  and  the  individuals  belonging  to  eacl\/'  This 
general  law  is  founded  upon  this  principle,  that  different 
nations  ought  in  time  of  peace  to  do  one  another  all  die  gcH>d 
they  C4in ;  and  in  time  of  war  as  little  harm  as  possible, 
without  prejudice  to  their  own  real  interests-*"  And,  as  none 
of  these  states  will  allow  a  superiority  in  the  otlier,  there- 
fore neither  can  dictate  or  prescribe  the  rules  of  this  law  to 
the  rest ;  but  such  rules  must  necessarily  result  from  lliose 
principles  of  natural  justice,  in  which  all  the  learned  of  every 
nation  agree;  or  they  depend  upon  mutual  compacts  or 
treaties  between  the  respecUve  communities ;  in  the  con- 
stniction  of  which  there  is  also  no  judge  to  resort  to,  but  the 
law  of  nature  and  reason,  being  tlie  only  one  in  which  all  the 


^  See  Vol.1,  p.  43. 
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contracting  parties  are  equally  conversant,  and  to  which  they 
are  equally  subject 

In  arbitrary  states  this  law,  wherever  it  contradicts  or  is 
not  provided  for  by  the  municipal  law  of  the  country,  is  en- 
forced by  the  royal  power;  but  since  in  England  no  royal 
power  can  introduce  a  new  law,  or  suspend  the  execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  question 
arises  which  is  properly  the  object  of  its  jurisdiction)  is  here 
adopted  in  it's  full  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.  And  those  acts  of  par- 
liament which  have  from  time  to  time  been  made  to  enforce 
this  universal  law,  or  to  facilitate  the  execution  of  it's  decisions^ 
are  not  to  be  considered  as  introductive  of  any  new  rule,  but 
merely  as  declaratory  of  the  old  fundamental  constitutions  of 
the  kingdom,  without  which  it  must  cease  to  be  a  part  of  die 
civilized  world.  Thus  in  mercantile  questions,  such  as  bilk 
of  exchange  and  the  like;  in  all  marine  causes  relating  to 
freight,  average,  demurrage,  insurances,  bottomry,  and  others 
of  a  similar  nature ;  the  law-merchant  \  which  is  a  branch  of 
the  law  of  nations,  is  regularly  and  constantiy  adhered  to. 
So  too  in  all  disputes  relating  to  prizes,  to  shipwrecks,  to 
hostages  and  ransom  bills,  there  is  no  other  rule  of  decision 
but  this  great  universal  law,  collected  from  history  and  usage, 
and  such  writers  of  all  nations  and  languages  as  are  generally 
approved  and  allowed  of.  (I) 

<*  See  Vol.  I.  p8g.S7S. 


(1)  The  word  average  has  three  significations :  1st,  it  means  a  partial  loss 
of  any  thing  insured.  Thus,  if  the  ship  or  goods,  which  are  insured  for  a 
vojrage,  reach  their  d^ination,  but  are  in  some  degree  injured  by  any  of 
the  accidents  insured  against,  this  is  an  average  loss,  and  the  insurer  is 
bound  proportionately  to  compensate  the  insured.  If,  secondly,  the  master 
of  a  ship  in  distress  throws  overboard  insured  goods,  with  a  view  to  pre» 
serve  the  whole  ship  and  cargo,  that  is  a  total  loss  to  the  owner  of  thoie 
goods;  but  that  loss  so  sustained  for  the  general  welfare  is  bk*ought  vAto  a 
general  average,  and  all  who  are  concerned  in  the  ship,  freight,  and  cargo, 
must  bear  their  proportional  parts  of  it ;  which  average  loss  so  bomd  fey 
them,  their  insurers,  if  they  have  any,  must  make  good  to  them.  This  ili 
a  second  meaning  of  the  term.  A  third  b  that  in  which  it  sigmfie^a  siMii 
payment,  which  merchants  who  send  goods  in  the  ships  of  otiier  Bien  laii^^ 
to  the  master,  over  and  above  the  freight,  for  his  persdMd  care  aiid 
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But,  though  in  civil  transactions  tmd  questioDs  of  property 
between  the  subjects  of  diflerent  states,  the  law  of  nations  has 
much  scope  and  extent,  as  adopted  by  the  law  of  England; 
C  ^S  J  yet  the  present  bninch  of  uur  inquiries  will  full  within  a 
narrow  compass,  as  offences  against  the  law  of  nations  can 
rarely  be  ihe  object  of  the  criminal  law  of  any  particular 
state.  For  offences  against  this  law^  are  principally  incident 
to  whole  states  or  nations ;  in  which  case  recourse  can  only 
be  had  to  war ;  which  is  an  appeal  to  the  God  of  hosts,  to 
punish  such  infections  of  pubHc  faith,  as  are  committed  by 
one  independent  people  against  another ;  neither  slate  having 
any  superior  jurisdiction  to  resort  to  upon  earth  for  justice.  But 
where  tlie  individuals  of  any  state  violate  this  general  law, 
it  is  then  the  interest  as  well  as  duty  of  the  goveniment,  nnder 
which  they  live,  to  animadvert  upon  them  with  a  becoming 
severity,  that  the  peace  of  the  world  may  be  maintained.  For 
in  vain  would  nations  in  their  collective  capacity  observe 
these  universal  rules,  if  private  subjects  were  at  liberty  to 
break  them  at  their  own  discretion,  and  involve  the  two  sUvtes 
in  a  war.  It  is  therefore  incumbent  upon  the  nation  injured, 
first  to  demand  satisfaction  and  justice  to  be  done  on  the 
offender,  by  the  state  to  w  hich  he  belongs ;  and,  if  that  be 
refused  or  neglected,  the  sovereign  then  avows  himself  an 
accomplice  or  abettor  of  hts  subject's  crime,  and  draws  upon 
his  community  the  calamities  of  foreign  war. 


The  principal  offences  against  the  law  of  nations,  animad- 
verted on  as  such  by  the  nuniicipal  laws  of  England,  are  of 
three  kinds:  L  Violation  of  safe-conducts;  2.  Infringement 
of  the  rights  of  embassadors  ;  and,  3,  Piracy. 

I.  As  to  the  firsts  viotation  of  sa/iMxndttcts  or  passports^ 
expressly  granted  by  the  king  or  his  embassadors  *  to  the  sub- 

'  See  Vol,  i.  jMig.  S6O1 


aitention  lo  tlie  goods  entrusted  to  him.  Fork  on  Insuraace^  160. 
7th  ciiil. 

Demur mge  ts  an  allownncc  which  freightorft  make  to  the  mwtef  of  a 
«hip,  for  the  time  which  he  nmy  be  ilctained  in  port  loading  or  anloadiiig 
their  gooili  beyond  that  titipulated  in  their  figreemeot. 

For  an  oEplanation  of  bottomry^  loe  VoLlL  p.  457^  and  of  raniom  bilU, 
Vat.UI.  p.4J6.(0> 
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jects  of  a  foreign  po\fer  in  time  of  mutual  war;  or  committing 
acts  of  hostilities  agiunst  such  as  are  in  amity,  league,  or  truce 
with  us,  who  are  here  under  a  general  implied  safe-conduct : 
these  are  breaches  of  the  public  &ith,  without  the  preserv- 
ation of  which  there  can  be  no  intercourse  or  commerce 
between  one  nation  and  another:  and  such  offences  may, 
according  to  the  writers  upon  the  law  of  nations,  be  a  just 
ground  of  a  national  war ;  since  it  is  not  in  the  power  of  the 
foreign  prince  to  cause  justice  to  be  done  to  his  subjects  by  [  69  ] 
the  very  individual  delinquent,  but  he  must  require  it  of  the 
whole  community.  And  as  during  the  continuance  of  any 
safe-conduct,  either  express  or  implied,  the  foreigner  is  under 
the  protection  of  the  king  and  the  law ;  and,  more  especially, 
as  it  is  one  of  the  articles  of  magna  carta  ^,  that  foreign 
merchants  shoukl  be  entitled  to  safe-conduct  and  security 
throughout  the  kingdom :  there  is  no  question  but  that  any 
violation  of  either  the  person  or  property  of  such  foreigner 
may  be  punished  by  indictment  in  the  name  of  the  king, 
whose  honour  is  more  particularly  engaged  in  supporting  his 
own  safe-conduct.  And,  when  this  malicious  rapacity  was 
not  confined  to  private  individuals,  but  broke  out  into  generied 
hostilities,  by  the  -statute  2Hen.V.  st.  1.  c.  6.  breaking  of 
truce  and  safe-conducts,  or  abetting  and  receiving  the  truce- 
breakers,  was  (in  affirmance  and  support  of  the  law  of  nations) 
declared  to  be  high  treason  against  the  crown  and  dignity  of 
the  king ;  and  conservators  of  truce  and  safe-conducts  were 
appointed  in  every  port,  and  empowered  to  hear  and  de- 
termine such  treasons  (when  committed  at  sea)  according  to 
the  ancient  marine  law  then  practised  in  the  admiral's  court ; 
and,  together  with  two  men  learned  in  the  law  of  tlie  land,  to 
hear  and  determine  according  to  that  law  the  same  treasons 
when  committed  within  the  body  of  any  county.  Which 
statute,  so  far  as  it  made  these  offences  amount  to  treason,  was 
suspended  by  14  Hen.  VI.  c.8.,  and  repealed  by  20  Hen.  VI. 
c.ll.,  but  revived  by  29  Hen.  VI.  c.2.,  which  gave  the  same 
powers  to  the  lord  chancellor,  associated  with  either  of  the 
chief  justices,  as  belonged  to  the  conservators  of  truce  and 
their  assessors ;  and  enacted  that,  notwithstanding  the  party 
be   convicted  of  treason,  the  injured  stranger  should  have 

'  9  Sen.  III.  c.  Sa     See  VoL  I.  peg.  259.>  4^c. 
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restitution  out  of  his  effects,  prior  to  any  claim  of  the  crown- 
And  it  is  faither  enacted  by  the  statute  31  Hen.  VI,  c*4,  that 
if  any  of  the  king's  subjects  attempt  or  offend  upon  the  sea,  or 
in  any  port  within  the  king's  obeysance,  against  any  stranger 
in  amity,  league,  or  truce,  or  under  safe-conduct ;  and  espe- 
70  ]  cially  by  attaching  his  |>erson,  or  spoihng  him  or  robbing  him 
of  his  goods;  the  lord  chancellor,  with  any  of  the  justices  of 
either  the  king's  bench  or  common  pleas,  may  cause  full 
restitution  and  amends  to  be  m^de  to  the  party  injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing  acts 
of  H  &  20  Hen*  VI,  and  also  the  reviving  act  of  29  Hen.VL 
were  only  temporary,  so  that  it  should  seem  that  after  the  expir- 
ation of  them  all,  the  statute  2  Hen.  V.  continued  in  full  force; 
but  yet  it  is  considered  as  extinct  by  the  statute  14  Edw.  IV.  c.4. 
which  revives  and  confirms  all  statutes  and  ordinances,  made 
before  the  accession  of  the  bouse  of  York,  against  breakers  of 
amities,  truces,  leagues,  and  safe^conducts,  with  an  express 
exception  to  the  statute  of  2  Hen.  V,  But  (however  that  may 
be)  1  apprehend  it  was  finally  repealed  by  the  general  statutes 
of  Edw.  VI*  and  cjuecn  Mary,  for  abolishing  new  created 
treasons;  though  sir  Mattliew  Hale  seems  to  question  it  as 
to  treasons  committed  on  the  sea.  *  But  certainly  the  statute 
of  31  Hen.VL  remains  in  full  force  to  this  day. 

IL  As  to  the  rights  of  entbassathrs^  which  are  also  esta- 
bhshed  by  the  law  of  nations,  and  are  therefore  matter  of 
universal  concern,  they  have  formerly  been  treated  of  at 
large.  *'  It  may  here  be  sufficient  to  remark,  that  the  common 
law  of  England  recognizes  them  in  their  full  extent,  by  imme* 
diatcly  stopping  all  legal  process,  sued  out  through  the  igno* 
ranee  or  rashness  of  individuals,  which  may  inti-ench  upon 
the  immunities  of  a  foreign  minister  or  any  of  his  train.  And, 
the  more  effectually  lo  enforce  the  hiw  of  nations  in  this 
respect,  when  violated  tlirough  uimtonness  or  insolence,  it  is 
dedared  by  the  statute  7  Ann.  c  !$•  that  all  process  whereby 
the  person  of  any  embassador,  or  of  his  domestic  or  domestic 
servant^  may  be  arrested,  or  his  goods  distrained  or  seized, 
jihall  be  utterly  null  ajid  void ;  and  that  all  {>ersons  prosecut- 
ing, soliciting,  or  tfxecutiug  such  process,  being  convicted  by 
»  1  Hal.  P.C.tm?,  »»  Sc«  Vol  1.  pag.5i53. 
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confession  or  the  oath  of  one  witness,  before  the  lord  dian- 
cellor  and  the  chief  justices,  or  any  two  of  them,  shall  be  [  71  ] 
deemed  violators  of  the  laws  of  nations,  and  disturbers  of  the 
public  repose,  and  shall  suffer  such  penalties  and  corporal 
punishment  as  the  said  judges,  or  any  two  of  them,  shall  think 
fit '  Thus,  in  cases  of  extraordinary  outrage,  for  which  the 
law  hath  provided  no  special  penalty,  the  legislature  hath  in- 
trusted to  the  three  principal  judges  of  the  kingdom  an  un« 
limited  power  of  proportioning  the  punishment  to  the  crime. 

III.  Lastly,  the  crime  ot piracy^  or  robbery  and  depre* 
dadon  upon  the  high  seas,  is  an  offence  against  the  universal 
law  of  society ;  a  pirate  being,  according  to  sir  Edward  Coke^ 
hostis  humani  generis.  As  therefore  he  has  renounced  all  the 
benefits  of  society  and  government,  and  has  reduced  himself 
afiresh  to  the  savage  state  of  nature,  by  declaring  war  against 
all  mankind,  all  mankind  must  declare  War  against  him :  so 
that  every  community  hath  a  right,  by  the  rule  of  self-defence, 
to  inflict  that  punishment  upon  him,  which  every  individual 
would  in  a  state  of  nature  have  been  otherwise  entitled  to  do, 
for  any  invasion  of  his  person  or  personal  property. 

By  the  antient  common  law,  piracy,  if  committed  by  a 
subject,  was  held  to  be  a  species  of  treason,  being  contrary  to 
his  natural  allegiance;  and  by  an  alien  to  be  felony  only:  but 
now,  since  the  statute  of  treason,  25  Edw.  III.  c.  2.  it  is  held 
to  be  only  felony  in  a  subject^  (2)    Formerly  it  was  only  cog- 

*  See  the  occasion  of  maklog  this        ^  S  Inst.  113. 
sUtute,  Vol.  I.  peg.  255.  '  Ihid. 

(S)  Neither  the  author,  nor  Lord  Coke,  in  the  passaged  referred  to,  afe 
to  be  understood  as  classing  piracy  among  felonies,  strictly  so  called.  It 
was,  and  sdll  is,  a  felony  (if  that  term  can  be  soused)  at  the  civil  law,  but 
the  common  law  took  no  cognisance  of  it,  as  being  an  offence  committed 
out  of  its  jurisdiction.  The  statute  of  H.s.  has  not  altered  the  nature  of 
the  offence,  but  only  given  a  mode  of  trial  by  the  common  law.  This  dis- 
tinction is  important  in  many  respects;  for  not  being  expressly  made  a  fe- 
lony by  the  statute,  none  of  the  incidents  of  felony  beyond  those  named 
in  the  statute  belong  to  it,  and  a  general  pardon  of  all  felonies  would 
not  extend  to  it.  The  punishment,  too,  of  accessories  was  left  by  that  stap 
tute  just  as  it  found  it :  if  they  had  committed  their  offence  at  sea,  they 
were  still  only  triable  by  the  civil  law ;  if  on  land,  by  no  law  at  all,  not  l^ 
the  civil,  for  that  had  no  jurisdiction  at  land,  nor  at  common  law,  for  the 
principal  oifence  not  being  made  a  felony,  there  could  be  no  acosttortes 
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nmible  by  the  admiralty  courts,  which  proceed  by  the  rule^  of 
thecivil  law™.  But,  it  lieing  inconslstefil  with  the  liberties  of  the 
nation,  that  any  man's  life  should  he  taken  away,  imless  by  the 
judgment  of  his  peers,  or  the  coinmon  law  of  the  land,  the 
statute  28  Hen,  VIII,  c,  15.  established  a  new  jurisdiction  for 
til  is  purpose,  which  proceeds  according  to  the  course  of  the 
coinmon  law,  and  of  which  we  shall  say  more  hereafter.  (3) 


[  72  ]  The  offence  of  piracy,  by  common  law,  consi^^ts  in  commit- 
ting those  acts  of  robbery  and  depredation  upon  the  high  seas, 
which,  if  committed  upon  land,  would  have  amounted  to  felony 
there  **.  But,  by  statute,  some  other  offences  arc  made  piracy 
also:  as  by  statute  11  &  12  W*  III,  c\  7.,  if  any  natural 
born  subject  conmiits  any  act  of  hostility  upon  the  high  seas, 
against  others  of  his  majesty's  subjects,  under  colour  of  a 
commission  from  aJiy  foreign  power;  tljis,  tliough  it  would 
only  be  an  act  of  war  in  an  alien,  shall  be  construed  piracy 
in  a  subject,  (4)  And  farther,  any  commander,  or  other  sea- 
faring person,  betraying  his  trust,  and  running  away  with  any 
ship,  boat,  ordnance,  ammunition,  or  goods  ;  or  yielding  ihern 
up  voluntarily  to  a  pirate;  or  conspiring  to  do  these  acts;  or 
any  person  assaulting  the  commander  of  a  %^essel  to  hinder 
him  from  fighting  in  defence  of  Ins  ship,  or  confining  liini,  or 
making  or  endeavouring  to  make  a  revolt  on  board ;  shall,  for 
each  of  these  offences,  lie  adjudged  a  pirate,  felon,  and  rob- 
ber, and  shall  sufl:lr  death,  whedier  he  be  principal,  or  merely 
accesiiory,  by  setting  forth  such  pirates,  or  abetting  them  be- 
fore the  fact,  or  receiving  or  concealing  them  or  their  goods 
after  it*  And  the  statute  VGeo.  Lc.  IL  expressly  excludes 
the  principals  from  the  benefit  of  clerg}%  By  the  statute 
S  Geo.  I .  c.  24<.  the  trading  with  known  pirates,  or  furnishing 
them  with  stores  or  ammunition,   or  fitting  out  any  vessel  for 


»  1  Hawk.  PX.  C.S7.  «.ie. 


iM.  c.  a?,  t.4. 


Do  it.  Thif  wiii  reme^ed  liy  the  1 1  &  1 S  W. 5.  c.  7.  iwlO.  nod  s  G.  1 .  c.  SI. 
m  mcntiofied  in  the  text  below.     See  Ea*t'i  PX.  c.irit.  1*9. 

(S)  See  poft,  p*  2G9. 

(4)  The  retioa  fur  pa«aing  the  stutute  ofXiSc  IS  W.  3.  c,  7.  mu  to  cimr 
m  point  doubted  by  tnmny  cinliAns  iininediately  sAer  the  revoluiioo. 
whether  Jttoeill.  did  not  itiU  retain  in  bimtclf  the  right  of  war,  fo  tii  to 
firotcct  thoie  who  captured  Bn^laih  vtiielt  under  hli  commliaioa  frov 
the  peoaltici  of  panc|r* 
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that  purpose,  or  in  any  wise  consulting,  combining,  confede- 
rating, or  corresponding  with  them ;  or  the  forcibly  boarding 
any  merchant  vessel,  though  without  seizing  or  carrying  her 
off,  and  destroying  or  throwing  any  of  the  goods  overboard, 
shall  be  deemed  piracy :  and  such  accessories  to  piracy  as  are 
described  by  the  statute  of  king  William  are  declared  to  be 
principal  pirates ;  and  all  parties  convicted  by  virtue  of  this 
act  are  made  felons  without  benefit  of  clergy.  By  the  same 
statutes  also,  (to  encourage  the  defence  of  merchant  vessels 
against  pirates,)  the  commanders  or  seamen  wounded,  and 
the  widows  of  such  seamen  as  are  slain,  in  any  piratical  en- 
gagement, shall  be  entitled  to  a  bounty,  to  be  divided  among  [  73  ] 
them,  not  exceeding  one-fiftieth  part  of  the  value  of  the  cargo 
on  board :  and  such  wounded  seamen  shall  be  entitled  to  the 
pension  of  Greenwich  hospital ;  which  no  other  seamen  arc, 
except  only  such  as  have  served  in  a  ship  of  war.  And  if  the 
commander  shall  behave  cowardly,  by  not  defending  the  ship, 
if  she  carries  guns  or  arms,  or  shall  discharge  the  mariners 
from  fighting,  so  that  the  ship  iaUs  into  the  hands  of  pirates, 
such  commander  shall  forfeit  all  his  wages,  and  suffer  six 
months' imprisonment  Lastly,  by  statute  18  Geo.  II.  c.80. 
any  natural  bom  subject,  or  denizen,  who  in  time  of  war  shall 
commit  hostilities  at  sea  against  any  of  his  fellow  subjects,  or 
shall  assist  an  enemy  on  that  element,  is  liable  to  be  tried  and 
convicted  as  a  pirate. 

These  are  the  principal  cases,  in  which  the  statute  law  of 
England  interposes,  to  aid  and  enforce  the  law  of  nations,  as  a 
part  of  the  common  law ;  by  inflicting  an  adequate  punish- 
ment upon  offences  against  that  universal  law,  committed  by 
private  persons.  We  shall  proceed  in  the  next  chapter  to 
consider  offences,  which  more  immediately  affect  the  sovereign 
executive  power  of  our  own  particular  state,  or  the  king  and 
government ;  which  species  of  crimes  branches  itself  into  a 
much  larger  extent  than  either  of  those  of  which  we  have  al- 
ready treated. 
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CHAPTER    THE    SIXTH. 


OF    HIGH    TREASON. 


'T'HE  ihirtl  general  division  of  crimes  consists  of  such  as 
more  especially  affect  the  supreme  executive  power,  or 
the  king  and  his  government ;  which  amount  either  to  a  total 
renunciation  of  that  allegiance,  or  at  tlie  least  to  a  criminal 
neglect  of  that  duty,  which  is  due  from  every  subject  to  his 
sovereign.  In  a  former  part  of  these  commentaries*  we  had 
occasion  to  mention  the  nature  of  allegiance,  as  the  tie  or 
ligamen  which  binds  every  subject  to  be  true  and  faitldul  to 
his  sovereign  liege  lord  the  khig,  in  return  for  tliat  protection 
which  is  afforded  him ;  and  truth  and  faith  to  bear  of  lite  and 
limb,  and  earthly  honour ;  and  not  to  know  or  hear  of  any  ill 
intended  him,  without  defending  him  therefrom.  And  this 
allegiance,  we  may  remember,  was  distinguished  into  two 
species;  the  one  natural  and  perpetual,  which  is  inherent 
only  in  natives  of  the  king's  dominions ;  the  other  local  and 
temporary,  which  is  incident  to  aliens  also.  Every  offence 
therefore  more  immediately  affecting  the  royal  person,  his 
crown,  or  dignity,  is  in  some  degree  a  breach  of  this  duty  of 
allegiance,  whether  natural  and  innate,  or  local  and  acquired 
by  residence :  and  these  may  be  distinguished  into  four 
kinds;  1.  Treason.  2.  Felonies  injurious  to  the  king's  pre- 
rogative. 3,  Praemunire.  4.  Other  misprisions  and  con-* 
tempts.  Of  which  crimes,  the  first  and  principal  is  that  of 
treason. 


[  75  3 


Treason,  proditio,  in  it's  very  name  (which  is  borrowed 
firom  the  French)  imports  a  betraying,  treachery,  or  breach 
of  feith.  It  therefore  happens  only  between  allies,  saith  the 
Mirror^:  for  treason  is  indeed  a  general  appellation,  made 
use  of  by  the  law,  to  denote  not  only  offences  against  the 
«  Book  L  du  la  »  <.  1.  h  7, 
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king  and  government,  but  also  that  accumulation  of  guilt 
which  arises  whenever  a  superior  reposes  a  confidence  in  a 
subject  or  inferior,  between  whom  and  himself  there  subsists 
a  natural,  a  civil,  or  even  a  spiritual  relation,  and  the  infe- 
rior so  abuses  that  confidence,  so  forgets  the  obligations  of 
duty,  subjection,  and  allegiance,  as  to  destroy  the  life  of  any 
such  superior  or  lord  ^  •  ( 1 )  This  is  looked  upon  as  proceeding 
from  the  same  principle  of  treachery  in  private  life,  as  would 
have  urged  him  who  harbours  it  to  have  conspired  in  public 
against  his  li^e  lord  and  sovereign;  and  therefore  for  a  wife 
to  kill  her  lord  or  husband,  a  servant  his  lord  or  master,  and 
an  ecclesiastic  his  lord  or  ordinary :  these,  being  breaches  of 
the  lower  alliance,  of  private  and  domestic  faith,  are  de- 
nominated ^^1/ treasons.  But  when  disloyalty  so  rears  its 
crest,  as  to  attack  even  majesty  itself,  it  is  called  by  way  of 
eminent  distinction  high  treason,  altaproditio;  being  equiva- 
lent to  the  crimen  laesae  majestatis  of  the  Romans,  as  Glanvil*' 
denominates  it  also  in  our  flnglish  law. 

As  this  is  the  highest  civil  crime,  which  (considered  as  a 
member  of  the  community)  any  man  can  possibly  commit, 
it  ought  therefore  to  be  the  most  precisely  ascertained.  For 
if  the  crime  of  high  treason  be  indeterminate,  this  alone  (says 
the  president  Montesquieu)  is  sufficient  to  make  any  govern* 
ment  degenerate  into  arbitrary  power®.  And  yet,  by  the 
ancient  common  law,  there  was  a  great  latitude  left  in  the 
breast  of  the  judges  to  determine  what  was  treason,  or  not 
so :  whereby  the  creatures  of  ^rannical  princes  had  oppor- 
tunity to  create  abundance  of  constructive  treasons ;  that  is, 
to  raise,  by  forced  and  arbitrary  constructions,  offences  into 
the  crime  and  punishment  of  treason  which  never  were  sus-  [  76  3 
pected  to  be  such.  Thus  the  accroaching^  or  attempting  to 
exercise,  royal  power,  (a  very  uncertain  charge,)  was  in  the 
21  £dw.  III.  held  to  be  treason  in  a  knight  of  Hertfordshire, 
who  forcibly  assaulted  and  detained  one  of  the  king's  subjects 

^  LL.  AOfredL  c.4.     Aethdtt.  c,  4.  «  /.I.  c.2. 

CanutL  c.  54.  61.  «  Sp.L.  b.l2.  c.7. 


( 1)  The  eiprestions  in  the  laws  refimred  to  are,  mUs  regif  uttidiari,  intUBof 
domino  facere^  regi  vd  domino  MuiiarL  So  that  not  merely  to  destroy  the 
life,  but  to  attempt  so  to  do,  wt^  treason,  and  that  as  it  should  seem  equally 
in  petit  as  in  high  treafon.    See  Wilkins,  pp.  55.  57.  14S. 
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till  he  paitl  him  90//:  a  crinie^  it  must  be  owned,  well  deserv- 
ing of  punishment;  bnt  which  seems  to  be  of  a  complexion 
very  different  from  that  of  treason.  (2)  Killing  the  king's 
father,  or  brother,  or  even  his  mesj^enger,  has  also  fallen  under 
the  same  denomination  ^.  The  latter  of  which  is  almost  a$ 
tyrannical  a  doctrine  as  tliat  of  the  imperial  constitution  of 
Arcadius  and  Honorius,  which  determines  that  any  attempts 
or  designs  againi^t  the  ministers  of  die  prince  shall  be  trea- 
son^* But,  however,  to  prevent  the  inconveniences  which 
began  to  arise  in  England  from  this  multitude  of  constructive 
treasons,  the  statute  25  I^dw.  ML  c.  *2.  was  made  ;  which  de- 
fines what  offences  only  tor  the  future  should  be  held  to  be 
treason ;  in  like  manner  as  the  U'jc  Julia  majestatis  among  tlie 
Romans,  promulged  by  Augustus  Caesar,  comprehended  all 
the  antient  laws  that  had  before  been  enacted  to  punish 
transgressors  against  tlie  state  K  This  statute  must  therefore 
be  our  text  and  guide,  in  order  to  examine  into  the  several 
species  of  high  treason.  And  we  shall  find  that  it  compre- 
hends all  kinds  of  high  treason  under  seven  distinct  branches. 

1.  "  When  a  man  doth  compass  or  imagine  the  death  of 
"  our  lord  the  king,  of  our  lady  his  queen,  or  of  their  eldest 
"  son  and  heir.*'  Under  this  description  "  it  is  held  that  a 
queen  regnant  (such  as  queen  Elizabeth  and  queen  Anne)  is 
within  the  words  ot*  tl»e  act,  being  invested  with  royal  power, 
and  entitled  to  the  allegiance  of  her  subjects^:  but  the  hus- 
band of  such  a  queen  is*  not  comprised  within  these  words, 
[  77  ]  and  therefore  no  treason  can  be  committed  against  him  *^. 
Tlie  lung  here   intended   is  the  king  in  possession,  without 

'  1  HaI.  p.  C.  bo.  efeciuim^  jmniri  Jvm  pehmimi}  ^  fi*j. 

*  Brttt.cS3.  I  Hawk.  P.  C.c.  17.  t>  L  tUrm^  utpaU  m^fetiatiM  mtj,  gtadio  firi- 

^  Um  (^  «i^c«  vitorum  iiluitriumt  ^l  fUur,  botuM  i^fUM  omntlruf  jCjcu  nasiro  04* 

cviuilm  ei  cmmtAoritt  nmtro  mU?raunif  #1-  dicttM,     {Cttd*  9*  B.  5.) 
naiorumHiam  inam  etifui  fmr*  cturjHfris         *  GrAvin*     Orig*\,  ^S4* 
m&hi  mmi)  vd  c^iuitibtl  jHutremo,  fui         J  1  Uft].  P.  C.  101. 
MMat    mMtewh    cogUaverU  ,-    {eadgm         ^  S  Inst.?.     1  H«l.  P.C.  106. 
mim  tnmitaie  voluntatem  tefterit^  fua 

(1)  It  wai  thiii  judgment  which  iccmc  to  luir«  led  to  the  ftatute  of 
tmuom ;  a  petition,  fii  con^Hiuencc  of  rt,  wtt  preieiitcd  in  the  tame  yeu 
by  the  Common*,  praying  for  a  declaration  in  Parltarocut,  what  ii  the  ac- 
croochmcnt  of  ro)»l  power ;  and  though  thu  wai  then  ei'asircly  aniwered, 
yet  the  Commom^  ultimately  lucceeded.  Reerei'i  History  of  the  English 
l^w,  roi.ii.  p.  ISO. 
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any  respect  to  his  title :  for  it  is  held,  that  a  king  de  facto  and 
not  de  jurcj  or,  in  other  words,  an  usurper  that  hath  got  pos- 
session of  the  throne,  is  a  king  within  the  meaning  of  the 
statute:  as  there  is  a  temporary  allegiance  due  to  him,  for 
his  administration  of  the  government,  and  temporary  protecr 
tion  of  the  public :  and  therefore  treasons  committed  against 
Henry  VI.  were  punished  under  Edward  IV.,  though  all  the 
line  of  Lancaster  had  been  previously  declared  usurpers  by  act 
of  parliament.  But  the  most  rightful  heir  of  the  crown,  or  kiag 
de  jure,  and  not  defactOy  who  hath  never  had  plenary  posses- 
sion of  the  throne,  as  was  the  case  of  the  house  of  York  during 
the  three  reigns  of  the  line  of  Lancaster,  is  not  a  king  within 
this  statute  against  whom  treasons  may  be  committed.*     And 
a  wexy  sensible  writer  on  the  crown  law  carries  the  point  of 
possession  so  far,  that  he  holds™,  that  a  king  out  of  possession 
is  so  far  from  having  any  right  to  our  allegiance,  by  any  other 
title  which  he  may  set  up  against  the  king  in  being,  that  we 
are  bound  by  the  duty  of  our  allegiance  to  resist  him.     A 
doctrine  which  he  grounds  upon  the  statute  1 1  Hen.  VIL  c.  L* 
which  is  declaratory  of  the  common  lai^i^  and  pronounces  all 
subjects  excused  from  any  penalty  of  forfeiture,  which  do 
assist  and  obey  a  king  de  facto.     But,  in  truth,  this  seems  to 
be  confounding  all  notions  of  right  and  wrong ;  and  the  con- 
sequence would  be,  that  when  Cromwell  had  murdered  tlie 
elder  Charles,  and  usurped  the  power  (though  not  the  name) 
of  king,  the  people  were  bound  in  duty  to  hinder  the  son's 
restoration :  and  were  the  king  of  Poland  or  Morocco  to  in- 
vade this  kingdom,  and  by  any  means  to  get  possession  of 
the  crown,  (a  term,  by  the  way,  of  very  loose  and  indistinct 
signification,)  the  subject  would  be  bound  by  his  allegiance  to 
fight  for  bis  natural  prince  to-day,  and  by  the  same  duty  of 
all^iance  to  fight  against  him  to-morrow.     The  true  distinc- 
tion seems  to  be,  that  the  statute  of  Henry  the  seventh  does 
by  no   means  command  any  opposition  to  a  king  de  jure:    C  78  ] 
but  excuses  the  obedience  paid  to  a  king  de  facto.     When 
therefore  an  usurper  is  in  possession,  the  subject  is  excused 
and  justified  in  obeying  and  giving  him  assistance:  otherwise, 
under  an  usurpation,  no  man  could  be  safe :  if  the  lawful 
.  prince  had  a  right  to  hang  him  for  obedience  to  the  powers 

>  3  Inrt.7.     I  Hd.  P.C  104.  »  1  Hawk.  P.C.  c.  17.  1. 16. 
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iji  beiug,  as  the  usurper  would  certaiuly  do  far  dbobedience. 
Nay,  farther,  as  the  nmss  of  people  are  imperfect  judges 
of  title,  of  which  in  all  cases  possession  is  jfrima  facie  evi* 
dence,  the  law  compels  no  man  to  yield  obetUence  to  that 
priDcci  whose  right  is  by  want  of  possession  rendered  imcer- 
tiun  and  disputable,  till  Providence  shall  think  fit  to  interpose 
his  favour,  and  decide  tlie  aa^biguous  claim :  and,  therefore, 
till  he  is  entitled  to  such  allegiance  by  jKissession,  no  treason 
can  be  committed  against  him.  Lastly,  a  king  wJio  has  re- 
signed his  crown,  such  rusignation  being  admitted  and  ratified 
in  parliament,  is,  accorcUng  to  sir  Matthew  Hale,  no  longer 
Uie  object  of  treason  "-  And  the  same  reason  holds,  in  case 
A  king  abdicates  the  government;  or,  by  actions  subversive 
of  the  constitution,  virtually  renounces  the  authority  which 
he  claims  by  that  very  constitution  :  since,  as  was  formerly 
observed  *^,  when  the  fact  of  abdication  is  once  estabtishedt 
and  determined  by  the  proper  judges,  the  consequence  ne* 
cessarily  follows,  that  the  throne  is  thereby  vacant,  and  he  is 
no  longer  king. 

Let  lis  next  see,  what  is  a  compassing  or  imaginiti^  the  death 
of  the  king,  &c.  These  are  svnonymous  terms ;  the  word 
compass  signifying  the  purpose  or  design  of  the  mind  or  will^, 
and  not,  as  in  common  speech,  the  carrj  iiig  such  design  to 
effect»i  And  therefore  an  accidental  stroke,  which  may 
mortally  wound  the  sovereign,  per  injhrtunium,  without  any 
traitorous  intent,  is  no  treason :  as  was  the  case  of  sir  Walter 
Tjrrel,  who,  by  the  command  of  king  William  Rufus  shoot- 
ing at  a  hart,  the  arrow  gkncetl  against  a  tree,  and  kiJletl  Urn 
[  79  3  king  upon  the  spot/  But,  as  this  compassing  or  imagining  is 
aa  act  of  the  mind,  it  carmot  possibly  fall  under  any  judicial 
(XigDizance,  unless  it  be  demonstrated  by  some  open,  or  avt*rt^ 
act.  (2]     And  yet  the  tyrant  Dionysius  is  recorded"  to  have 

"  1  H«L  P.  C.  104«  itratiKl  hf  Mm]«  evident  faci,  wu  c^udly 

«  Vol.1,  pag.  SI?.  penal  u  homicide  luidf.   13  Jnvt.^.) 

^  By  the  antient  taw  CQmpamng  or  in-  >  1  HaK  P.  C.  107. 

tcmlitig  the  dc«th  oT  any  man,  demon-         '  *l  Init.6. 

*  FfcolMtli*  In  ail. 

(9)  Still  tt  is  thta  act  of  the  mifld,  which  is  the  subftRnttvc  trcnion,  and 
must  be  chufged  to  be  so  la  the  indictment ;  the  orert  act*  are  the  tneani 
by  which  the  act  of  the  mind  t)ecomet  capable  of  proof,  and  is  proved, 
fj^antet  p.  55,    Fotter.  I94.    With  regard  to  TyrreJ*  I  hardly  know 

whether 
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executed  a  subject,  barely  for  dreaming  that  he  had  killed 
him ;  which  was  held  of  sufficient  proof,  that  he  had 
thought  thereof  in  his  waking  hours.  But  such  is  not  the 
temper  of  the  English  law;  and  therefore  in  this,  and  the  three 
next  species  of  treason,  it  is  necessary  that  there  appear  an 
open  or  aoert  act  of  a  more  full  and  explicit  nature,  to  convict 
the  traitor  upon.  The  statute  expressly  requires,  that  the 
accused  ^^  be  thereof  upon  sufficient  proof  attainted  of  some 
**  open  act  by  men  of  his  own  condition/'.  Thus,  to  provide 
weapons  or  ammunition  for  the  purpose  of  killing  the  king,  is 
held  to  be  a  palpable  overt  act  of  treason  in  imaginmg  his 
death.  ^  To  conspire  to  imprison  the  king  by  force,  and  move 
towards  it  by  assembling  company,  is  an  overt  act  of  com- 
passing the  king's  death  ^ ;  for  all  force,  used  to  the  person  of 
the  king,  in  it's  consequence  may  tend  to  his  death,  and  is  a 
strong  presumption  of  something  worse  intended  than  the 
present  force,  by  such  as  have  so  fiir  thrown  off  their  bounden 
duty  to  their  sovereign ;  it  being  an  old  observation,  that  there 
is  generally  but  a  short  interval  between  the  prisons  and  the 
graves  of  princes.  There  is  no  question,  also,  but  that  taking 
any  measures  to  render  such  treasonable  purposes  effectual,  as 
assembling  and  consulting  on  the  means  to  kill  the  king,  is  a 
sufficient  overt  act  of  high  treason.* 

How  far  mere  wyrdsy  spoken  by  an  individual,  and  not 
relative  to  any  treasonable  act  or  design  then  in  agitation,  shall 
amount  to  treason,  has  been  fimnerly  matter  of  doubt  We 
have  two  instances  in  the  reign  of  Edward  the  fourth,  of  pei^ 
sons  executed  for  treasonable  words:  the  one  a  citizen  of  [  gO  ] 
London,  who  said  he  would  make  his  son  heir  of  the  crawn^ 
being  llie  sign  of  the  house  in  which  he  lived ;  the  other  a 

*  3  Inst.  12.  "^  I  Hawk.  P.C.  o.  17.  i.  9.  1  HaL 

«  1  Hal.  P.C.109.  P.C.119. 


whether  it  is  worth  observing,  that  it  is  extremely  doubtful  if  he  was 
the  author  of  William's  death.  There  was  no  evidence  against  him ;  and  long 
after  he  had  ceased  to  have  any  thing  to  hope  or  fear  from  the  discovery, 
he  swore  that  he  never  saw  the  king  on  the  day  of  hts  death,  or  entered 
that  part  of  the  forest  in  which  he  fell.  There  are  several  cireumitanoes 
which  make  it  probable  diat  William  djd  not  perish  by  an  aecidentai 
y/roaad,  and  ctetiUy  if  Tyrrel  was  a  traitor,  he  (tid  not  reap  the  fruits  oif 
his  treason.    See  Lingard's  and  Turner's  Histories. 
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[  81   ] 


gentleman,  whose  favourite  buck  the  king  killed  in  hunting, 
whereupon  he  wished  it,  horns  and  all,  in  the  king's  belly. 
Tliese  were  esteemed  hard  cases:  and  tlie  chief  justice  Mark- 
ham  rather  chose  to  leave  his  place  than  assent  to  tlie  latter 
judgment,''  But  now  it  seems  clearly  to  be  agreed,  that  by 
the  common  law  and  the  statute  of  Edward  III.  words  spoken 
amount  only  to  a  higli  niisdeniesnor,  and  no  treason.  For 
they  may  be  ,spokcn  in  heat^  without  any  intention,  or  l>e  mis- 
taken, perverted,  or  mis-rcmeuilKTed  by  the  hearers  ;  their 
meaning  depends  always  on  their  counection  with  other  words, 
ami  things ;  they  may  siguit)^  differently  even  according  to 
the  tone  of  voice  with  which  they  are  delivered;  and  some- 
times silence  itself  is  more  expressive  than  any  discourse.  As 
therefore  there  can  be  nothing  more  e(jui vocal  and  and>iguous 
than  words,  it  would  indeed  be  unreasonable  to  make  them 
amount  to  high  treason.  And  accordingly  in  4  Car.  I.  on  a 
reference  to  all  the  judges,  concerning  some  very  atrocious 
words  spoken  by  one  Pyne,  they  certiiied  to  the  kuig,  *'  that 
**  though  the  words  were  as  wicked  as  might  be,  yet  they 
**  were  no  treason  :  for  unless  it  be  by  some  particular  statute, 
no  words  will  be  treason/* ^  (3)  If  the  words  be  set  down  in 
writing,  it  argues?  more  deliberate  intention :  and  it  has  been 
held  that  writuig  is  an  overt  act  of  treason  ;  for  scriUre  est 
ogere.  But  even  in  this  case  the  bare  words  are  not  the  trea- 
son, but  the  deliberate  act  of  writing  them.  And  such  writing, 
though  nnpubliislied,  has  in  some  arbitrary  reigns  coiivicted 
it's  author  of  treason  ;  particularly  in  the  cases  of  one  Peachum, 
a  clergyman,  for  treasonable  passages  in  a  sermon  never 
preached';  and  of  Algernon  Sydney,  for  some  papers  found 
in  his  closet ;  which,  had  they  t>een  plainly  relative  to  any 
previous  formed  design  of  dethroning  or  murdering  the  king, 
might  doubtless  have  been  properly  reail  in  evidence  m  overt 
acts  of  that  treason,  winch  was  specially  laid  in  the  indictment,* 
But  being  merely  speculative,  without  any  intention  (so  far  as 
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(t5)  Thit  mutt  be  undent^xxi  of  tueb  wordt  «s  are  cfeicribed  in  the  be* 

ginning  of  the  paragniph,  loo*c  wordt,  **  not  relative  ta  any  trenfonable 
act  or  design  then  in  ft^itation,'*  For  wordt  of  advice,  or  perkuasion^  and 
all  consul tationi  for  \}\c  irjitoron*  purpoiei  before  mentioned  are  certainly 
overt  act*  of  treason.  Foft.  f  00. 
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appeared)  of  making  any  public  use  of  them,  the  convicting 
the  authors  of  treason  upon  such  an  insufficient  foundation 
has  been  universally  disapproved.  Peachum  was  therefore 
pardoned :  and  though  Sydney  indeed  was  -executed,  yet  it 
was  to  the  general  discontent  of  the  nation ;  and  his  attainder 
was  afterwards  reversed  by  parliament  There  was  then  no 
manner  of  doubt,  but  that  the  publication  of  such  a  treason- 
able writing  was  a  sufficient  overt  act  of  treason  at  the  common 
law  ^ ;  though  of  late  even  that  has  been  questioned.  (4) 

2.  The  second  species  of  treason  is,  "  if  a  man  do  violate  the 
*^  king^s  companion,  or  tlie  king's  eldest  daughter  unmarried, 
"  or  the  wife  of  the  king^s  eldest  son  and  heir.'*  By  the  king's 
companion  is  meant  his  wife ;  and  by  violation  is  understood 
carnal  knowledge,  as  well  without  force,  as  with  it :  and  this 
is  high  treason  in  both  parties,  if  both  be  consenting;  as 
some  of  the  wives  of  Henry  the  eighth  by  fetal  experience 
evinced.  The  plain  intention  of  this  law  is  to  guard  the 
blood  royal  from  any  suspicion  of  bastardy,  whereby  the 
succession  to  the  crown  might  be  rendered  dubious  (5) :  and, 

*»  1  HaL  p.  CI  18.  1  Hawk.  P.  C.  c.  17. 


•  (4)  The  queen  in  this  first  species  of  treason,  means  the  queen  consort, 
and  extends  to  a  wife  defactOf  but  only  during  coverture :  there  is  no 
doubt  that  a  queen  divorced  a  vinculo  matrimonii  is  not  within  the  statute; 
whether  a  diTorce  a  menta  et  ioro  only  would  exclude  seems  doubtfiil ; 
the  term  in  the  statute  is  madame  ta  eompaigne.  Under  the  words 
"  eldest  son  and  heir,"  is  included,  whoever  shall  be  the  eldest  son  and 
heir  apparent  to  a  king  or  queen  regnant  at  the  time  of  the  treason  done. 
What  will  be  an  overt  act  of  compassing  the  death  of  dtber  of  these  p^- 
sqns,  must  be  determined,  not  precisely  on  th«  same  principles  which  have 
been  laid  down  respecting  the  king  or  queen  regnant ;  the  attempt  must 
be  upon  tAeir  pertons,  not  merely  against  their  state  and  dignity.  Lord 
Hale  defines  it  thus,  where  a  man  without  due  process  of  law  expressly  com- 
passeth  the  wounding  or  death  of  them.  H.P.C.  1 28.  1  East.  P.  C.  c.  2.  s.lO. 

(5>  Mr.  Christian  points  out  the  insufficiency  of  this  reason ;  the  chil- 
dren of  the  second,  and  every  other  son  would  succeed  to  the  crown  be* 
fore  those  of  the  eldest  daughter,  and  yet  their  wives  are  not  protected  ; 
her  chastity  too  is  only  guarded  i«hile  she  remains  unmarried,  and  while 
any  child  she  might  bear  could  not  inherit.  Dr.  Lingard  supplies  a  con- 
jecture, which  at  least  is  ingenious,  and  free  from  the  same  objections. 
The  king,  as  feudal  lord,  might  demand  an  aid  from  his  tenants  at  the  mar- 
riage of  his  eldest  daughter,  and  at  the  marriage  of  her  only;  of  course  he  was 
the  less  likely  to  marry  her,  if  she  was  deflowered ;  and  this  may  have  been 
the  cause  of  inserting  her  name  specially.    Hist,  of  Engl.  iv.  155. 
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therefore,  when  this  reason  ceases,  the  law  ceases  with  it ;  for 
to  violate  a  fjueen  or  pr  in  cess-dowager  is  held  to  be  no  trea~ 
soQ^:  in  like  maimer  as,  b}^  the  feodal  law^  it  was  a  felony 
and  attended  with  a  forfeiture  of  the  fief,  if  the  vassal  vitiated 
the  wife  or  daughter  of  his  lord''^  but  not  so,  if  he  only 
vitiated  Iiis  widow.* 

3.  The  third  species  of  treason  is,  '*  if  a  man  do  levy  war 
"  against  our  lord  the  kir*g  in  his  realm."  And  this  may  be 
done  by  taking  arms,  not  only  to  dethrone  the  king,  but  under 
[  82  ]  pretence  to  reform  religion,  or  the  laws,  or  to  remove  evil 
coonsellors,  or  other  grievances  whether  "real  or  pretended/ 
For  the  law  does  not,  neither  can  it,  permit  any  private  man, 
or  set  of  men,  to  interfere  forcibly  in  matters  of  such  higli 
importance  J  especially  as  it  has  established  a  sufficient  power, 
for  these  pui-poses,  in  the  high  court  of  parliament :  neither 
does  the  constitution  justify  any  private  or  particular  resist- 
ance for  private  or  particular  grievances  ;  though  in  cases  of 
national  oppression  the  nation  has  very  justifiably  risen  as  one 
man,  to  vindicate  the  original  contract  subsisting  between  the 
king  antl  his  people*  To  resist  the  king's  forces  by  defending 
a  castle  against  them,  is  a  levying  of  war ;  and  so  is  an  insur- 
rection with  an  avowed  design  lo  pull  down  all  in  closures, 
ail  brothels,  and  the  like;  the  universality  of  the  design 
making  it  a  rebellion  against  the  stale,  an  usurjiatlon  of  the 
powers  of  government  and  an  insolent  invasion  of  the  king's 
authority.*  But  a  tumult,  with  a  view  to  pull  down  a  particular 
house,  or  lay  open  a  particular  inclosure,  amounts  at  most  to 
a  riot;  this  being  no  general  defiance  of  public  government* 
So,  if  two  subjects  quarrel  and  levy  war  gainst  each  other, 
(in  that  spirit  of  private  war,  which  prevailed  all  over 
Europe''  in  die  early  feodal  times,)  it  is  only  a  great  riot  and 
contempt,  and  no  treason.  Thus  it  happenctl  between  the  earls 
of  Hereford  and  Gloucester  in  20Eilw.I,  who  raisetl  each  a 
little  army,  and  committed  outrages  upon  each  other's  lands, 
burning  houses,  attended  with  the  loss  of  many  lives :  yet  this 
was  lield  to  be  no  high  treason,  but  only  a  great  misdemesnor  J 
A  bare  conspiracy  to  levy  war  does  not  amount  to  this  species 
of  treasoti;   but  (if  particularly  pointed  at  the  person  of  the 
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king  or  his  government)  it  &]ls  within  the  first,  of  o^mpassing 
or  imagining  the  king^s  death.  ^  (6) 

4>.  ^^  If  a  man  be  adherent  to  the  king's  enemies  in  his 
*^  reahn,  giving  to  them  aid  and  comfort  in  the  realm,  or  else- 
*^  where,"  he  is  also  declared  guilty  of  high  treason.  This 
must  likewise  be  proved  by  some  overt  act,  as  by  giving  them 
intelligence  (7),  by  sending  them  provisions,  by  selling  them 
arms,  by  treacherously  surrendering  a  fortress,  or  the  like.' 
By  enemies  are  here  understood  the  subjects  of  foreign  [  83  1 
powers  with  whom  we  are  at  open  war.  As  to  foreign  pirates 
or  robbers,  who  may  happen  to  invade  our  coasts,  without 
any  open  hostilities  between  their  nation  and  our  own,  and 
without  any  commission  from  any  prince  or  state  at  enmity 
with  the  crown  of  Great  Britain,  the  giving  them  any  assist- 
ance is  also  clearly  treason ;  either  in  the  light  of  adhering  to 
the  public  enemies  of  the  king  and  kingdom  ",  or  else  in  that 
of  levying  war  against  his  majesty.     And,  most  indisputably, 

kSliMt.9.    FoMer^Sl  1.213.  >Sliist.ia  ">  Foster,  SI 9. 

(6)  By  the  36  G.  5.  c.  7.  (enacted  only  for  the  late  king's  life^  but  as  to 
this  purpose^  made  perpetual  by  the  57  G.  3.  c.  6.)  it  is  provided  thitt  if 
any  one  within  the  realm,  or  without,  shall  compass  or  intend  death,  de^ 
stniction,  or  any  bodily  harm  tending  thereto,  maiming,  or  wounding, 
imprisonment,  or  restraint  of  H.  M.,  or  to  depose  him  from  the  style, 
honour,  or  kingly  name  of  the  imperial  crown  of  these  realms,  or  o  levy 
war  against  him  within  this  realm,  in  order  by  force  or  constraint,  to  ooiik 
pel  him  to  change  his  measures  or  coiusels,  or  in  order  to  put  any  con- 
straint upon,  or  intimidate  both,  or  dther  house  of  parliament,  or  io 
move  or  stir  any  foreigner  with  force  to  invade  this  realm,  or  any  of  his 
majesty's  dominions,  and  such  compassing  or  intentions  shall  express  by 
publishing  any  printing  or  writing,  or  by  any  other  overt  act ;  bdng  con* 
victed  thereof  upon  the  oaths  of  two  witnesses  upon  trial,  or  otherwise,  by 
due  course  of  law,  such  person  shall  be  adjudged  a  traitor,  and  suff^ 
death,  and  forfeit  as  in  cases  of  high  treason*  Perhaps  all  the  o£fences 
enumerated  in  this  statute,  were  already  chargeable  as  overt  acts  of  com- 
passing the  death  of  the  king;  but  this  makes  them  substantive  treasons; 
and  thereby  (to  use  the  words  of  Abbott  C.  J.),  "  the  law  is  rendered  more 
clear  and  plain,  both  to  those  who  are  bound  to  obey  it,  and  to  those  who 
may  be  engaged  in  the  administration  of  it/'  Charge  to  the  grand  jury 
on  the  special  commission,  March  87,  is 20. 

(7)  The  intelligence  need  not  actually  reach  the  enemy  Mr.  J.  Foster 
obs^ves,  that  the  bare  sending  money  or  provisions,  or  sending  intelli- 
gence to  rebels  or  enemies,  which  in  most  cases  is  the  most  effectual  aid 
that  can  be  given  them,  will  make  a  man  a  traitor,  though  the  money  or 
intelligence  should  happen  to  be  intercepted.  P.  217, 
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the  same  acts  of  adherence  or  aid,  which  (when  applied  to 
foreign  enemies)  will  constitute  treason  under  this  branch  of 
the  statute,  will  (when  afforded  to  our  own  fellow-subjects  in 
actual  rebellion  at  home)  amoinit  to  liigh  treason  under  the 
description  of  le%ying  war  a^^ainst  the  king,"  But  to  relieve 
a  rebel,  fled  out  of  the  kingdom,  is  no  treason  :  for  the  statute 
is  taken  strictly,  and  a  rebel  is  not  an  enetm/ :  an  enemy 
being  always  tlie  subject  of  i>ome  foreign  prince,  and  one  who 
owes  no  allegiance  to  the  crown  of  England*"  And  if  a  per- 
son be  under  circumstances  of  actual  force  and  constraint, 
through  a  well-gi'ounded  apprehension  of  injury  to  his  life  or 
person,  this  fear  or  compulsion  will  excuse  his  even  joining 
wnth  either  rebels  or  enemies  in  the  kingdom,  provided  he 
leaves  them  whenever  he  hath  a  safe  opportunity,^  (8) 

5»  "If  a  man  counterfeit  the  king^s  great  or  privy  seal,*' 
this  is  also  high  treason.  But  if  a  man  takes  wax  bearing  the 
impression  of  the  great  seal  off  from  one  patent,  and  fixes  it 
on  another,  this  is  held  to  be  only  an  abuse  of  the  seal,  and 
not  a  counterfeiting  of  it :  as  was  the  caj>e  of  a  certain  chaplain, 
Tvho  in  such  manner  framed  a  dispensation  for  non-residence. 
But  the  knavish  artifice  of  a  lawyer  much  exceeded  this  of  the 
divine.  One  of  the  clerks  in  chancery  glewed  together  two 
pieces  of  parchment ;  on  the  uppermost  of  which  he  wrote 
a  patent^  to  which  he  regularly  obtained  the  great  seal,  the 
f  84  3  1^^^'  8^"^|?  through  both  tlie  skins.  He  then  dissolvt-d  the 
cement  j  and  taking  off  the  written  patent,  on  tlie  blank  skin 
wrote  a  fresh  patent,  of  a  different  import  from  the  former, 
and  published  it  its  true.  This  was  held  no  counterfeiting  of 
the  great  seal,  but  only  a  great  misprision  ;  and  sir  Edward 
Coke  ^  mentions  it  with  some  indignation,  that  the  party  was 
living  at  iliat  day.  (9) 

«  Fciitcr,S16*  ^  Pouer,  S16. 
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C8)  But  an  appr^t*o«ioii«  though  ever  so  well  grouaded,  of  baring  houses 
burnt,  or  estates  wastedp  or  cntttc  ilestroyed,  or  of  any  other  mischief  of 
ihc  like  kind,  will  not  excuse  in  the  case  of  joining  and  miut^bing  with 
rebels  or  eoemiei.    Foster^  2 1 7, 

(9)  Even  afler  the  making,  and  delivery  of  a  new  seal,  and  the  breaking 
of  tbc  old  one,  it  if  higb  treason  to  counterfrit  the  latter,  un<l  upply  it  t4i 
an  instrument  of  no  date,  or  of  a  date  wben  it  woa  in  U5e.  t  Hale,  H .  P.  C.  1 7T 
To  constitute  the  oHence,  however»  in  any  cave,  there  ntuit  tc  an  actual 
applicatioD  of  the  counterfeit,  so  as  to  produce  an  impression  in  tcstl- 
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6.  The  sixth  species  of  treason  under  this  statute,  is  ^'  if  a 
^  man  counterfeit  the  king's  money ;  and  if  a  man  bring  false 
*<  money  into  the  reahn  counterfeit  to  the  money  of  England, 
'<  knowing  the  money  to  be  false,  to  merchandize  and  make 
"  pajrment  withal/*  As  to  the  first  branch,  counterfeiting 
the  king's  money ;  this  is  treason,  whether  the  false  money  be 
uttered  in  payment  or  not.  Also  if  the  king's  own  minters 
alter  the.  standard  or  alloy  established  by  law,  it  is  treason. 
But  gold  and  silver  money  only  are  held  to  be  within  the 
statute.  ">  With  regard  likewise  to  the  second  branch,  im- 
porting foreign  counterfeit  money,  in  order  to  utter  it  here ; 
it  is  held  that  uttering  it,  without  importing  it,  is  not  within 
the  statute.'     But  of  this  we  shall  presently  say  more.  (10) 

"i  1  Hawk.  P.  C.  c.  17.  s. 57.  '  iHd.  c.  17.  «.  83.     1  Hal.P.C.2Sl. 

monj  of  some  writing ;  the  mere  making  a  seal  similar  to  the  original, 
though  with  intent  so  to  apply  it,  is  only  a  compassing  to  counterfeit, 
and  punishable  as  a  misdemeanour.  Ibid.  183. 

(10)  Other  important  questions  arise  upon  this  clause  of  the  statute,  which 
it  may  be  convenient  to  notice  shortly  in  this  place.  1st.  What  is  the  extent 
of  the  term,  **  king's  money?'*  Before  the  union  with  Ireland,  this  point  was 
much  discussed  in  respect  of  gold  and  silver  money  coined  and  issued  in 
that  kingdom ;  and  the  better  opinion  seems  to  have  been  upon  principle, 
and  the  comparison  of  this  with  later  statutes,  that  such  money  was  king's 
money,  and  the  counterfeiting  of  it  high  treason.  The  arguments  upon 
which  this  conclusion  is  founded,  will  apply  equally  to  the  case  of  money 
coined  by  the  king's  authority  in  any  other  part  of  his  dominions,  and  not 
restrained  in  its  circulation  to  that  part.  There  is  certainly  this  diffi- 
culty attending  this  conclusion,  that  a  person  may  have  no  knowledge  that 
the  money  he  so  counterfeits  is  the  king's  money,  and  therefore  may  incur 
the  penalties  of  high  treason  unwittingly;  at  the  present  day,  indeed, 
there  is  no  hardship  in  this,  for  later  statutes  have  made  the  counterfeiting 
even  of  foreign  coin,  whether  current  or  not,  in  this  realm,  highly  penal, 
and  the  man  who  does  an  act,  which  he  knows  to  be  illegal,  cannot  com- 
plain, if  it  involves  him  in  consequences  more  serious  than  he  anticipated. 
But  as  these  statutes  cannot  be  taken  into  the  account  in  a  question  on 
an  older  statute,  the  only  answer  which  the  difficulty  seems  to  admit  of,  is 
that  legally  the  subject  is  bound  to  know  the  king's  coin ;  and  that  the  same 
ignorance  might  in  fact  subsist,  either  as  to  very  ancient,  or  very  recent 
coins,  issued  in  England  itself,  and  yet  there  can  be  no  doubt  that  the  act 
itself  of  counterfeiting  them  would  be  high-treason. 

2d.  What  is  the  meaning  of  the  term,  *•  money  of  England  ?"  And  it  is 
said,  that  by  this,  is  to  be  understood  all  such  money  as  is  coined  and 
issued  by  the  authority  of  the  crown  of  England,  in  any  part  of  the  domi- 
nions of  England ;  for  the  law  would  be  inconsistent,  unless  the  second 
clause  made  it  treason  to  import  the  same  counterfeit  money,  which  the 
first  had  made  it  treason  to  counterfeit.    It  is  obvious,  however,  that  this 
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7.  The  last  species  of  Ireason  ascertained  by  the  statute,  is 
«  if  a  man  slay  the  chancellor,  treasurer,  or  the  king's  justices 
*'  of  the  one  bench  or  the  other,  justices  in  eyre,  or  justices  of 
**  assize,  and  all  oilier  justices  assigned  to  hear  and  determine, 
**  being  in  their  places  doing  their  ofBces.'*  These  high 
magistrates,  as  they  represent  tlie  king's  majesty  during  the 
execution  of  their  offices,  are  therefore  for  the  time  equally 
regarded  by  the  law.  But  this  statute  extends  oaly  to  the 
actual  killing  of  Uiem,  and  not  wounding,  or  a  bare  attempt 
to  kill  them.  It  extends  also  only  to  the  officers  therein 
specified ;  and  therctbre  the  barons  of  the  exchequer,  as 
such,  are  not  within  the  protection  of  this  act*:  but  the 
lord  keeper  or  commissioners  of  the  great  seal  now  seem  to 
be  Within  it,  by  virtue  of  die  statutes  jEliz.  c.l8,  and  1  W, 
&M.  C.2L  (U) 
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argument  admits  of  a  different  oppitcadon,  and  the  ret»tncted  term,  "  money 
of  England/-  may  as  well  be  iwed  to  restriiin  the  general  tenn,  •*  king's 
money,"  as  this  latter  lo  enliwfie  the  former. 

3d,  From  what  place  must  ihc  importation  be?  And  as  to  this, 
it  was  determine<t  Very  early,  that  an  importation  from  IrelunJ,  then  au 
independent  member  of  the  crown,  w&&  not  within  the  statute,  but  thut  the 
clause  was  levelled  against  importation,  where  the  counterfeidng  itself  wa!i 
not  punishable,  that  is,  where  it  took  phice  in  the  dominions  of  another 
sovereign.  And  it  is  now  understood,  that  the  same  rule  extends  to  ex* 
elude  all  the  plantations  and  dominions  of  England,  where  the  »amc  lawi 
are  in  force,  by  which  the  counterfeiter  himself  is  pimkhablc. 

4th.  A  fourth  question  arises  not  only  upon  this,  but  all  the  statutes  on 
the  same  subject ;  namely,  what  degree  of  resemblance  to  the  true  coin  in 
the  counterfeit  piece,  is  necessary  to  con!>titutc  the  offbnce  of  counter^ 
f^atinn  ?  This  is  n  i|ucstion  of  fact,  but  the  pnnciple  seems  to  be  that  there 
must  be  resemblance  enougb  to  give  the  coin  circulation,  and  Impose  upon 
the  world  generally,  but  that  the  resemblance  need  not  be  perfect.  Thus, 
where  the  counterfeit  impre^ons  were  cYat-t,  but  in  one  CSM,  the  coin 
was  not  round,  and  in  another  there  was  an  awkward  roughness  upon  the 
edges,  so  that  the  coins  would  lie  taken  by  nobody,  it  was  held  that  the 
offences  were  not  complete.  And  on  the  other  hand,  where  the  counterfeit 
shilling  was  **  quite  smooth,  without  the  smallest  vestige  of  cither  head  or 
tail,'*  but  at  the  same  time  was  very  like  those  shillings,  the  impres^^ion  on 
which  had  been  worn  away  by  time,  and  might  have  been  readily  taken  by 
ordiuary  persons  for  ituch,  the  ofl*ence  was  held  to  be  sufBcientlj  commitlfd. 
Virley*fl  case.  Wooldridge's  ease,  Leach,  76. 306.  Wilson's  cuse,  I<€ach,  2%$^ 
Bt^*sP.r.  e.iv.  ••.4,5,«. 

(ll)  Although  it  is  part  of  the  commisMon  of  justices  of  the  pence,  to 
bcnr  and  determine  certain  felonieit,  they  nre  not  within  the  itatute»  which 
applies  to  such  jit6ticei  only  as  have  a  ronmiiuion  of  oyer  and  lermiiieri  «a 
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Thus  careful  was  the  legislature,  in  the  reign  of  Edward 
the  third,  to  specify  and  reduce  to  a  certainty  the  vague  notions 
of  treason,  that  had  formerly  prevailed  in  our  courts.  But 
the  act  does  not  stop  here,  but  goes  on.  "  Because  other 
<^  like  cases  of  treason  may  happen  in  time  to  come,  which 
'<  cannot  be  thought  of  nor  declared  at  present,  it  is  accorded, 
^^  that  if  any  other  case  supposed  to  be  treason,  which  is  not 
^^  above  specified,  doth  happen  before  any  judge ;  the  judge 
^  shall  tarry  without  going  to  judgment  of  the  treason,  till  the 
'^  cause  be  shewed  and  declared  bdTore  the  king  and  his  parlia- 
^^  ment,  whether  it  ought  to  be  judged  treason  or  other 
^  felony."  Sir  Matthew  Hale^  is  very  high  in  his  encomiums 
on  the  great  wisdom  and  care  of  the  parliament,  in  thus  keep- 
ing judges  within  the  proper  bounds  and  limits  of  this  act,  by 
not  suffering  them  to  run  out  (upon  their  own  opinions) 
into  constructive  treasons,  though  in  cases  that  seem  to  them 
to  have  a  like  parity  of  reason,  but  reserving  them  to  the 
decision  of  parliament.  This  is  a  great  security  to  the  public, 
the  judges,  and  even  this  sacred  act  itself;  and  leaves  a 
weighty  memento  to  judges  to  be  careful  and  not  over-hasty  in 
letting  in  treasons  by  construction  or  interpretation,  especially 
in  new  cases  that  have  not  been  resolved  and  settled.  2.  He 
observes,  that  as  the  authoritative  decision  of  these  casus  omissi 
is  reserved  to  the  king  and  parliament,  the  most  regular  way 
to  do  it  is  by  a  new  declarative  act ;  and  therefore  the  opinion 
of  any  one  or  of  both  houses,  though  of  very  respectable 
weight,  is  not  that  solemn  declaration  referred  to  by  this  act, 
as  the  only  criterion  for  judging  of  future  treasons. 

In  consequence  of  this  power,  not  indeed  originally  granted 
by  the  statute  of  Edward  III.,  but  constitutionally  inherent  in 
every  subsequent  parliament,  (which  cannot  be  abridged  of 
any  rights  by  the  act  of  a  precedent  one,)  the  legislature  was 
extremely  liberal  in  declaring  new  treasons  in  the  unfortunate 
reign  of  king  Richard  the  second ;  as,  particularly  the  killing 

«  1  Hal.  P.  C.  259. 

the  prindpaldedgnadon  of  their  office,  i  Hale,  H.  P.  C.  351.  With  respect 
to  the  exdiuion  of  the  barons  of  the  exchequer,  there  is  some  disagreement 
among  the  text  writers.  Lord  Hale,  in  the  passage  referred  to,  takes  no 
particular  notice  of  the  case,  but  merely  says  that  the  statute  extends 
to  no  other  officers  than  those  named*  For  the  operation  of  the  statutes 
of  Elizabeth,  and  William  and  Mary,  see  Vol.  III.  p.  *7, 48. «.  ( 10). 
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of  an  embassftdor  was  made  so;  which  seems  to  be  founded 
upon  better  reason  than  the  niidtitude  of  other  points,  that 
were  then  strained  up  to  this  high  offence  :  tlie  most  arbitrary 
and  absurd  of  all  which  was  by  ihe  statute  21  Ric*IL  c,3., 
w^hich  made  ttie  bare  purpose  and  intent  of  killing  or  deposing 
the  king,  without  any  overt  act  to  demonstrate  it,  high  treason. 
And  yet  so  little  effect  have  over- violent  laws  to  prevent  any 
crime,  that  witliin  two  years  afterwards  tins  very  prince  was 
both  deposed  and  murdered.  And  in  the  first  year  of  his 
successor*s  reign,  an  act  was  passed  ",  reciting,  '*  that  no  man 
**  knew  how  lie  ought  to  behave  himself,  to  do,  speak,  or  say, 
"  for  tloubt  of  such  pains  of  treason ;  and  therefore  it  was 
"  accorded,  that  in  no  time  to  come  any  treason  be  judged 
**  otherwise  than  wils  ordained  by  the  statute  of  king  Edward 
**  the  thiriL"  This  at  once  swept  away  the  whole  load  of  ex- 
travagant treasons  introtluced  in  the  time  of  Richard  the  second. 

But  aflerwards)  between  the  reign  of  Heniy  the  fourUi 
and  Queen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry  the  eightli,  I  he  spirit  of  invetiting  new  and  strange 
treasons  was  revived ;  among  which  we  may  reckon  the 
offences  of  clipping  money  ;  breaking  prison  or  rescue,  wlien 
the  prisoner  is  conmiitted  for  treason  (12);  burning  houses  to 
extort  money ;  stealing  cattle  by  Welshmen ;  counterfeiting 
foreign  coin  ;  wilfid  poisoning;  execrations  against  tlie  king, 
calling  him  opprobrious  names  by  public  writing  ;  counter- 
feiting  the  sign  manual  or  signet;  refusing  to  abjure  the 
pope;  deflowering  or  marrying,  without  tlie  royal  licence^ 
any  of  the  king's  children,  sisters,  aunts,  nephews,  or  nieces; 
bare  solicitation  of  the  chastity  of  the  queen  or  princess,  or 
advances  miule  by  themselves ;  marrj^ing  with  the  king,  by  a 
woman  not  a  virgin,  without  previously  discovering  to  him 
such  her  unchaste  life ;  judging  or  believing  (manifested  by 
afiy  overt  act)  the  king  In  have  been  lawfully  married  to  Ann 
i>f  Clevc;  derogating  from  the  king's  royal  style  and  title; 
impugning  his  supremacy ;  and  assembling  riotously  to  the 
[87]  number  of  twelve,  and  not  dispersing  upon  proclamation : 
all  which  new-fangled  treasons  were  totally  abrogated  by  the 
stutute  1  Mar.  c.  J.  which  once  more  reduced  all  treasons  to 
Suit.  |H«ii,iy.  e.ia 

0«)  Thi4  was  not  §q  violent  a  ilcpiirtirro  from  the  ipirit  ok'  the  bw,  wm 
the  other  cu^  htre  mrniione^t,     Sw  pmt,  p.  lao,  ill. 
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the  standard  of  the  statute  25  Edw.  III.  Since  which  time, 
though  the  legislature  has  been  more  cautious  in  creating  new 
offences  of  this  kind,  yet  the  number  is  very  considerably  in- 
creased, as  we  shall  find  upon  a  short  review.  (IS) 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1. 
and  not  comprehended  under  the  description  of  statute 
25  Edw.  III.,  I  shall  comprise  under  three  heads.  1.  Such 
as  relate  to  papists.  2.  Such  as  relate  to  falsifying  the  coin 
o^  other  royal  signatures.  3.  Such  as  are  created  for  the 
security  of  the  protestant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  to  papists^  was  considered  in 
a  preceding  chapter,  among  the  penalties  incurred  by  that 
branch  of  non-conformists  to  the  national  church ;  wherein 
we  have  only  to  remember,  that  by  statute  5  Eliz.  c.l.  to  de- 
fend the  pope's  jurisdiction  in  this  realm  is,  for  the  first  time, 
a  heavy  misdemesnor :  and,  if  the  offence  be  repeated,  it  is 
high  treason.  Also  by  statute  27  Eliz.  c.2.  if  any  popish 
priest,  bom  in  the  dominions  of  the  crown  of  England,  shall 
come  over  hither  from  beyond  the  s^eas,  unless  driven  by  stress 
of  weather"",  and  departing  -in  a  reasonable  time'';  or  shall 
tarry  here  three  days  without  conforming  to  the  church, 
and  taking  the  oaths ;  he  is  guilty  of.  high  treason.  And  by 
statute  3  Jac.I.  c.4.  if  any  natural-born  subject  be  withdrawn 
from  his  allegiance,  and  reconciled  to  the  pope  or  see  of 
Rome,  or  any  other  prince  or  state,  both  he  and  all  such  as 
procure  such  reconciliation  shall  incur  the  guilt  of  high  trea- 

^  Sir  T.  IUym.S77.  «  Latch. I. 

(15)  The  1  M.  c.  1,  was,  as  Mr.  Christian  has  observed,  a  confirmation 
of  a  more  important  statute,  I.E.  6.  c.  12.;  but  as  in  the  reign  of  Edward, 
some  new  treasons  were  created,  it  had  also  the  further  effect  of  repealing 
them.  Mary  herself,  however,  created  several  treasons;  the  1  &  2  Ph.  & 
M.  c.  9.  made  it  treason  in  principals,  procurers,  and  abettors,  for  any 
person  to  have  prayed  since  the  commencement  of  the  session,  or  hereafter  to 
pray  or  desire  that  God  would  shorten  the  queen's  days,  or  take  her  out  of 
the  way,  or  any  such  malicious  prayer  amounting  to  the  same  effect.  Dr. 
Lingard,  who  is  the  best  authority  in  such  a  case,  states  that  the  act  was 
occasioned  by  Ross,  a  celebrated  protestant  preacher,  who  openly  prayed 
that  God  would  either  convert  the  heart  of  the  queen,  or  lake  her  out  of 
this  world.  The  retrospective  clause,  which  was,  perhaps,  not  strictly 
necewary,  was  of  course  intended  to  indude  the  case  of  Ross.  Lingard, 
▼11.  f  «f . 
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son.  Tliese  were  mentioned  under  the  dins  ion  before  referred 
tOj  as  spiritual  offences,  and  I  now  repeat  them  as  temiK>ral 
ones  also ;  the  reason  of  distrnguisliing  these  overt  acts  of 
popery  from  all  others,  by  setting  the  mark  of  high  treason 
upon  them,  being  certainly  on  a  civil,  and  not  on  a  religious, 
account.  For  every  jxjpish  priest  of  course  renounces  his 
C  88  ]  allegiance  to  his  temporal  sovereign  upon  taking  orders :  that 
being  inconsistent  with  his  new  engagements  of  canonical 
obedience  to  the  pope ;  and  the  same  may  be  said  of  an  ob- 
stinate defence  of  his  authority  here,  or  a  foriiial  reconciliation 
to  the  see  of  Rome,  which  the  statute  construes  to  be  a  with- 
drawing from  one's  natural  allegiance ;  and,  llierefore,  besides 
being  reconciled  **  to  the  pope,"  it  also  adds,  "  or  any  other 
**  prince  or  state/'  (H) 


2.  With  regard  to  trcxisons  relative  to  the  com  or  other 
rq^al  sigfiatureSi  we  may  recollect  tliat  the  only  two  offences 
respecting  the  coinage,  which  are  made  treason  by  the  statute 
25  Edw.  IIL,  are  the  actual  counterfeiting  the  gold  and  silver 
coin  of  tills  kingdom  ;  or  the  importing  such  counterieit  mo- 
ney with  intent  to  utter  it,  knowing  it  to  be  false.  But  those 
not  being  found  sufficient  to  restrain  the  evil  practices  of 
coiners  and  false  moneyers,  other  statutes  have  been  since 
made  for  tliat  purpose.  The  crime  itself  is  made  a  species  of 
high  treason ;  as  being  a  breach  of  allegiance,  by  infringing 
the  king's  prerogative,  and  tissuming  one  of  the  attributes  of 
the  sovereign  to  whom  alone  it  belongs  to  set  the  value  and 
denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign  money  :  and  besides,  as  all  money  which  bears  the 
stamp  of  the  kingdom  is  sent  into  the  world  upon  tlie  public 
iaithf  as  containing  metal  of  a  particular  weight  and  standard, 
whoever  falsiBes  tliis  is  an  offender  against  the  state,  by  con- 
tributing to  render  that  public  faith  suspected.  {15)  And 
upon  the  same  reasons,  by  a  law  of  the  emperor  Constan- 
tine*,  false  coiners  were  declared  guilty  of  high  treason,  and 
were  condemned  to  be  burnt  alive:  as,  by  the  laws  of 
Athens  *  all  counterfeiters,  deba^rs,  and  diminishers  of  the 
current  coin  were  subjected  to  capital  punishmeiu.  How- 
ever, it  must  be  owned,  tliat  this  method  of  reasoning  is  a 

»  a  9.  «4.  2,     CW.  Tktod.  dtfttlm  fPiMftt,  U  9.         *  Pbtt.  Ant,  b.t.  cSW. 


(14)  See  ante,  p.  59. 


tl5)  SwVol.I.p.i78. 
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little  overstrained ;  counterfeiting  or  debasing  the  coin  being 
usually  practised,  rather  for  the  sake  of  private  and  unlawful 
lucre,  than  out  of  any  disaffection  to  the  sovereign.  And 
therefore  both  this  and  its  kindred  species  of  treason,  that  of  L  ^^  ] 
counterfeiting  the  seals  oi  the  crown  or  other  royal  signatures, 
seem  better  denominated  by  the  later  civilians  a  branch  of  the 
crimen  falsi  or  forgery,)  in  which  they  are  followed  by  Glan- 
vil*,  Bracton^  and  Fleta%)  than  by  Constantine  and  our 
Edward  the  third,  a  species  of  the  crimen  laesae  m^estatiB  or 
high  treason.  For  this  confounds  the  distinction  and  pro* 
portion  of  offences ;  and,  by  affixing  the  same  ideas  of  guilt 
upon  the  man  who  coins  a  leaden  groat  and  him  who  assassi- 
nates his  sovereign,  takes  off  from  that  horror  which  ought 
to  attend  the  very  menti<m  of  the  crime  of  high  treason,  and 
makes  it  more  familiar  to  the  subject  Before  the  statute 
25  Edw.  III.  the  o£fence  of  counterfeiting  the  coin  was  held 
to  be  only  a  species  of  petit  treason  ^ ;  but  subsequent  acts  in 
their  new  extensions  of  the  offence  have  followed  the  ^sample 
of  that  statute,  and  have  made  it  equally  high  treason  with 
an  endeavour  to  subvert  the  government,  though  not  quite 
equal  in  its  punishment 

In  consequence  of  the  principle  thus  adopted,  the  statute 
1  Mar.  c.  1.  having  at  one  stroke  repealed  all  intermediate 
treasons  created  since  the  25  Edw.  III.,  it  was  thought  expe- 
dient by  statute  1  Mar.  st  2.  c.  6.  to  revive  two  species  there- 
of, viz*  1.  That  if  any  person  falsely  forge  or  counterfeit  any 
such  kind  of  coin  of  gold  or  silver,  as  is  not  the  proper  coin  of 
this  realm,  but  shall  be  current  within  this  realm  by  consent  of 
the  crown ;  or,  2.  shall  falsely  forge  or  counterfeit  the  sign 
manual,  privy  signet,  or  privy  seal;  such  offences  shall  be 
deemed  high  treason  (16).  And  by  stetute  1  &  2  P.&  M.  c.  1 1. 
if  any  persons  do  bring  into  this  realm  such  Mse  or  counter- 
feit foreign  money,  being  current  here,  knowing  the  same  to 
be  false,  with  intent  to  utter  the  same  in  payment,  they  shall 
be  deemed  ofienders  in  high  treason.     The  money  referred 

*/.14.  C.7.  *  /.I.  C.22. 

M.S.C.S.  51&2.  "  l-Hal.  P.  a  224. 

(16)  The  7  Ami.  c.  21.  i.  9.  has  made  it  high  treason  to  counterfeit  any 
of  the  seals  continued  to  be  used  in  Scotland  according  to  the  24th  article 
of  the  union. 
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to  in  these  statutes  must  be  such  as  is  absolutely  current  here, 
III  all  payments,  by  the  king's  proclamation ;  of  which  tliere 
is  none  at  present,  Portugal  money  being  only  taken  by  con* 
[  ^0  J    sent,  as  approaching  the  nearest  to  oin*  standard  ;  and  tailing 
in  well  enough  with  our  divisions  of  money  into  pounds  and 
shillings  :  therefore  to  counterfeit  it  is  not  high  treason,  but 
another  interior  offence.      Clipping  or  defacing  the  geimlne 
coin  was  not  hitherto  included  in  these  statutes;  thougli  an 
offence  tjquully  pernicious  to  trade,  and  an  equal  insult  upon 
the  prerogiUive,  as  well  as  personal  affront  to  the  sovereign,' 
whose  very  image  ought  to  be  had   In   reverence  by  all  loyal 
subject.s.     And  therefore  among  the   Romans  %  defacing  or 
even  melting  down  the  emperor's  statues  was  made  treason 
by  the  Julian  law;  togedier  with  other  offences  of  the  like 
sort,  according  to  that  vague  conclusion,   "  aliudx^  quid  simile 
*'  si  admiserhtt***      And   now,   in    England^   by  statute  5  Eliz, 
c,  IL  clipping,  washing,  rounding,  or  filing,  for  wicked  gain's 
sake,   any  of  the  money  of  this  realm,  or  other  money  suf- 
fered to  be  current  here,  shall  be  adjudged  to  be  higli  treason; 
and  by  statute  18  Eliz.  c.  1.  (becaui^e  ^^  the  same  law,   being 
"  penal,  ought  to  be  taken  and  expounded  strictly  according 
"  to  the  words  thereof,  and  the  like  offences  not  by  any  equity 
**  to  receive  tlie  like  punishment  or  pains,")  the  same  species  of 
offences  is  therefore  described  in  other  more  general  words ;  viz, 
impairing,  diminishing,  falsilying,  scaling,  and  lightening  ;  and 
made  liable  to  tlie  same  penalties.     By  statute  8  &  9  W*  IIL 
c,  26,  made  peqietual  by  7  Ann*  c.  25.  whoever,  without  pro- 
per authority,  shall  knowingly  make  or  mend,  or  assist  in  so 
doing,  or  shall  buy*  sell,  conceal,  hide,  or  knowingly  have  in 
his  possesion,  any  implements  of  coinage  specified  in  the  act, 
or  other  tools  or  instruments  proper  only  for  the  coinage  of 
money;  or  shall  convey  the  same  out  of  tlic  king's  mint;  he, 
togetlier  with  his  counselK>rs,  procurers,  aiders,  and  abettor% 
shidl  be  guilty  of  high  treason,  which  is  by  much  the  sei^erest 
branch  of  the  coinage  law.     The  statute  goes  on  farther,  and 
enacts,  that  to  mark  any  coin  on  the  edges  with  letters,  or 
otherwise   in    imitation    of  those    used    in    the    mint;   or  to 
colour,  gild,  or  Ciise  over  any  coin  resembling  the  current 
coin,  or  even  round  blanks  of  base  metiil ;  shall  be  construed 
high  tr^flsoQ^     But  all  prosecutions  on  this  act  are  to  be 
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commencecl  within  three  months  after  the  commission  of  tlie 
offence;  except  those  for  making  or  mending  any  coining 
tool  or  instrument^  or  for  marking  money  round  the  edges ; 
which  are  directed  to  be  commenced  within  six  months  after 
the  offence  committed '►  And,  lastly,  by  statute  15  Geo.  I L 
c.  28.  if  any  person  colours  or  alters  any  shilling  or  sixpence, 
either  lawful  or  counterfeit,  to  make  them  respectively  re- 
semble a  guinea  or  half-guinea ;  or  any  halfpenny  or  farthing 
to  make  them  respectively  resemble  a  shilling  or  sixpence ; 
this  is  also  high  treason :  but  the  offender  shall  l>e  pardoneilj 
in  case  (being  out  of  prison)  he  discovers  and  convicts  two 
other  offenders  of  the  same  kind. 


S.  The  other  new  species  of  high  treason  is  such  as  is 
created  for  the  security  of  the  protestant  succession  over  and 
above  such  treasons  against  the  king  and  governnieni  as  were 
comprized  under  the  statute  25  Edw.  III.     For  this  purpose, 
after   the   act  of  settlement  was    made  for  transferring  the 
crown  to  the  illustrious  house  of  Hanover,   it  was  enacted  by 
statute  13  &  14  W.  III.  c,  3,   that    the   pretended    prince   of 
Wales,  who  was  then  thirteen  years  of  age,  and  had  assume<l 
the  title  of  king  James  III*  should  be  attainted  of  high  trea- 
son ;  and  it  was  made  high  treason  for  any  of  the  kiiig*s  sub- 
jects, by  letters,  messages,  or  otherwise,  to  hold  correspond- 
ence with  him,  or  any  person  employed  by  him,  or  to  remit 
any  money  for  his  use,  knowing  tlie  same  to  be  for  his  ser- 
vice-    And  by  statute  17  Geo.  11.  c.  39.  it  is  enacted,  that  if 
any  of  the  sons  of  the  pretender  shall  land  or  attempt  to  land 
in  tins  kingdom,  or  be  found  in  Great  Britain,  or  IrelaJid,  or 
any  of  tlie  dominions    belonging  to  the  same,    he  shall  be 
judged  attainted  of  high  treason,  and  suffer  the  pains  thereof. 
And  to  correspond  with   them,  or  to  remit  money  for  their 
use,  is  made  high  treason,  in  the  same  manner  as  it  was  to 
correspond  with  the  father.     By  the  statute  1  Ann.  st.  2.  c.  17. 
if  any  person  shall  endeavour  to  deprive  or  hinder  any  per- 
son, being  the  next  in  succession  to  the  crown,   according  to 
the  limitations  of  the  act  of  settlement,  from  succeeding  to 
the   crow-n,   and   shall   malictously  and   directly  attempt  the 
same  by  any  overt  act,  such  offence  shall  be  high  treason* 
And  by  statute  6  Ann.  c.  7.  if  any  person  shall  maliciously, 
advisedly,  and  ^ectly,  by  writing  or  printing,  maintain  and 

'  8t«t.  7  Ann.  c.  'iJ» 
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affirm,  tliat  any  other  pei'son  hath  any  right  or  title  to  the 
crown  of  this  reahn,  otherwise  than  according  to  the  act 
of  sL'ttlemejat ;  or  that  the  kings  of  this  rcdni  w  jth  the  ao- 
thority  of  parliament  are  not  able  to  make  laws  and  statutes, 
to  hind  ihe  crown  and  the  descent  thereof;  such  person  shall 
l>e  guilty  of  high  treason.  This  oflence  (or  indeed  main- 
taining  ihk  doctrine  in  any  wise,  that  the  king  and  [larlia- 
mejit  cannot  limit  the  crown)  was  once  before  made  high 
treason  by  statute  13  Ehz.  c.  l.  during  the  life  of  Uiat  prio« 
cess.  And  after  her  decease  it  continued  a  Iiigh  niisdeniesnor, 
punishable  with  forfeiture  of  gootls  and  cliattets,  even  in  the 
most  flourisliing  aera  of  indefeasible  liereditary  right  aiidjure 
divino  succession.  But  it  was  again  raised  into  high  treason, 
by  the  statute  of  Anne  Ivefore  mentioned,  at  the  time  of  a 
projected  invasion  in  favour  of  the  then  pretender ;  and  upon 
this  statute  one  Matt  hew  s^  a  printer,  was  convicted  and  exe- 
cuted in  1719,  for  printing  a  treasonable  pamphlet,  entitled 
'*  uox  poptdi  vox  Dei  */* 
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Thus  much  for  the  crime  of  treason,  or  hume  majestatisf 
in  all  its  branches;  which  consists,  w-e  may  observe,  origi- 
nally, in  grossly  counteracting  that  allegiance  which  Is  due 
from  the  subject  by  cither  birth  or  residence :  though,  in 
some  instances,  Uie  zeal  of  our  legislators  to  stop  the  progress 
of  some  highly  pernicious  practices  baa  occasioned  them  a 
little  to  depart  from  this  it's  primitive  idea.  But  of  dm 
enough  has  been  hinted  already ;  it  is  now  tioie  to  pass  on 
from  defining  die  crime  to  describing  its  punishuienu 

Thr  punishment  of  high  treason  in  general  is  very  solemn 
and  terrible.  I .  Tliat  tlie  oflender  be  drawn  to  the  gaUows, 
and  not  be  carried  or  walk  ;  though  usually  (by  connivance  % 
at  length  ripened  by  humanity  into  law)  a  sledge  or  hurdle  is 
allowed,  to  preserve  the  offender  from  the  extreme  torment 
of  being  dragged  on  llie  ground  or  pavement '.  2.  That  he  be 
hanged  by  the  neck,  and  then  cut  down  alive.  3.  That  his 
entraUs  be  taken  out,  and  bumeil,  while  he  is  yet  alive,  4.  Tliat 
his  beid  be  cut  ofFl  5.  That  his  body  be  divided  into  four 
p4Uts.    6.  Tliai  his  head  and  (|uarters  be  at  the  king's  disposal  ^ 


*  8ut«Tr.  lX.«iiK>. 
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The  king  may,  a^d  often  doth  discharge  all  the  punish* 
ment,  except  beheading,  especially  where  any  of  noble  blood 
are  attainted.  For,  beheading  being  part  of  the  judgment, 
that  may  be  executed,  though  all  the  rest  be  omitted  by  the 
king's  command  K  But  where  beheading  is  no  part  of  the 
judgment,  as  in  murder  or  other  felonies,  it  hath  been  said 
that  the  king  cannot  change  the  judgment,  although  at  the 
request  of  the  party,  from  one  species  of  death  to  another  ™. 
But  of  tills  we  shall  say  more  hereafter  \ 

In  the  case  of  coining,  which  is  a  treason  of  a  different 
complexion  from  the  rest,  the  punishment  is  milder  for  male 
offenders ;  being  only  to  be  drawn  and  hanged  by  the  neck  till 
dead  ^.  But  in  treasons  of  every  kind  the  punishment  of  wo- . 
men  is  the  same,  and  different  from  that  of  men.  For,  as  the 
decency  due  to  the  sex  forbids  the  exposing  and  publicly 
manning  their  bodies,  their  sentence  (which  is  to  the  full  as 
terrible  to  sensation  as  the  other)  is  to  be  drawn  to  the  gal- 
lows, and  there  to  be  burned  alive  ^  (17) 

The  consequence  of  this  judgment  (attainder,  forfeiture, 
and  corruption  of  blood)  must  be  referred  to  the  latter  end  of' 
this  book,  when  we  shall  treat  of  them  altogether,  as  well  in 
treason  as  in  other  offences. 

Joab  was  drawn,  Bigtban  waa  banged,       '  1  HaL  P.C.  351. 
Judas  was  emboweUed,  and  so  of  Uie      ■"  3  Inst  53. 
rest.     (3  tnit  211.)  "  See  di.  32. 

°  iHaL  P.  C.851. 

''  8  HaL  P.C  399. 


(ilr)  By  the  50  G.  S,  c.  48.  this  punishment  of  burning  women  for  high 
or  petJt  treason  is  abolished,  and  hangmg  by  the  neck  is  substituted ;  and 
by  die  54G.:3.  c.l4«.,  in  all  cases  of  high  treason  where  the  punishment 
would  have  been  that  first  described  in  the  text,  the  sentence  now  to  be 
awarded  is  drawing  on  a  hurdle,  hanging  by  the  neck  till  dead,  beheading 
and  quartering.  But  after  judgment  his  majesty  may,  by  warrant,  under 
the  sign  manual,  countersigned  by  a  principal  secretary  of  state,  direct 
that  the  traitor  shall  not  foe  drawn  nor  hanged,  but  be  beheaded  alive,  and ' 
may  in  such  warrant  direct  how  tiie  body,  bead,  and  quarters,  shah ''be 
disposed  of.  By  the  FVencfa  law  high  treason,  when  it  oonsbts  in  an  attempt 
or  conspiracy  agaiait  the  life  or  person  of  the  King,  is  punished  as  parricide^ 
with  the  addition  of  the  forfeiture  of  the  party's  goods.  See  post,  20J.  xl 
Code  penal,  l.iii.  1. 1.  8.86. 
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CHAPTER   THE   SEVENTH. 

OP  FELONIES  INJURIOUS  to  the  KING*s 
PREROGATIVE. 


A  S,  according  to  the  metliDd  I  have  adopted,  we  are  next  to 
consider  such  felonies  as  are  more  immediately  injurious 
to  tlie  king's  prerogative,  it  will  not  be  amiss  here,  at  our  first 
entrance  upon  this  crime,  to  inquti^  briefly  into  the  nature 
and  meaning  of  felony  ^  before  we  proceed  upon  any  of  the 
particular  branches  into  which  it  is  divided. 

Felonyj  in  the  general  acceptation  of  our  English  law, 
comprizes  every  species  of  crime,  which  occasioned  at  conmiou 
law  the  tbrfeiture  of  lands  or  goods.  This  most  frequently 
happens  in  tliose  crimes,  for  which  a  capital  punishment  either 
is  or  was  hable  to  be  inflicted :  for  those  felonies  which  are 
called  clergyable,  or  to  which  the  benefit  of  clergj^  extends, 
were  antiently  punished  with  death,  in  all  lay,  or  unlearned 
ofleiiders  ;  though  now  by  the  statute-law  that  punishment  is 
for  the  first  oSence  universally  remitted.  Treason  itself,  says 
sir  Edward  Coke  *,  was  antiently  comprized  under  the  name  of 
felony :  and  in  confirmation  of  tliis  we  may  obsene  that 
the  statute  of  treasons,  25Edw.IIL  c.2.,  speaking  of  some 
dubious  crimes,  directs  a  reference  to  parliament,  that  it  may 
be  there  adjudged,  **  whether  they  be  treason,  or  other  felony," 
All  treasons  therefore,  strictly  speaking,  are  felonies;  though 
all  felonies  are  not  treason-  And  to  this  also  we  may  addf 
that  not  only  all  offences,  now  capital,  are  in  some  degree  or 
other  felony ;  but  that  thi!<$  is  likewise  tlie  case  with  some 
other  offences  which  are  not  punished  witli  death  ;  as  suicide, 
where  the  party  k  already  dead ;  homicide  by  chance-medley, 
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or  in  self-defence ;  and  petit  larceny  or  pilfering ;  all  which 
are  (strictly  speaking)  felonies,  as  tliey  subject  the  committers 
of  them  to  forfeitures.  So  that  upon  the  whole  the  only 
adequate  definition  of  felony  seems  to  be  that  which  is  before 
laid  dow^ ;  wz,  an  offence  which  occasions  a  total  forfeiture 
of  either  lands,  or  goods,  or  botli,  at  the  common  law ;  and 
to  which  capital  or  other  punishment  may  be  su|>eradded, 
according  to  tlie  degree  of  guilt*  ♦ 

To  explain  this  matter  a  little  farther :  the  word  fdomj  or 
Jbhniay  is  of  undoubted  feodal  original,  being  frec|ucnl!y  to  be 
met  with  in  the  books  of  feuds,  &c. ;  but  the  derivation  of  it 
has  much  puzzled  the  juridtcid  lexicographers,  FriUcos,  Cal- 
vinus,  and  the  rest :  some  deriving  it  from  the  Greek  ^n^oj, 
an  impostor  or  deceiver;  others  from  the  Latin  fallo^  fefclh\ 
to  coinitenance  which  they  would  have  it  cRW^dJallonia.  Sir 
Edward  Coke,  as  his  manner  is*  has  given  us  a  still  stianger 
etymology**;  that  it  is  crimen  animo  fclko  perpdratum^  witli  a 
bitter  or  gallish  inclination.  But  all  of  theui  agree  in  the 
description,  that  it  is  such  a  crime  as  occasions  a  forfeiture  of 
all  the  offender's  lands  or  goods.  And  this  gives  great  pro- 
bability to  sir  Henry  Spelman's  Teutonic  or  German  deri- 
vation of  it"" :  in  which  language  indeed,  as  the  word  is  clearly 
of  feodal  original,  we  ought  rather  to  look  for  it*s  signification, 
than  among  the  Greeks  and  Romans*  Fc-lan  tlien,  accord- 
ing to  him,  is  derived  from  two  northern  words ;  fee,  which 
signifies  {we  well  know)  tlie  fief,  feud,  or  l>eneficiary  estate  : 
and  Ion,  which  signifies  price  or  value.  Felony  is  therefore 
the  same  as  preiium  Jhtdi^  the  consideration  for  which  a  man  [  96  ] 
gives  up  his  fief;  as  we  say  in  common  speech,  such  an  act  is 
as  much  41s  your  life,  or  estate,  is  wortli.  In  this  sense  it  will 
clearly  signify  the  feodal  forfeiture,  or  act  by  which  an  estate 
is  forfeited,  or  escheats  to  the  lord. 

To  confirm  this  we  may  observe,  that  it  is  in  this  sense^  of 
forfeiture  to  the  lord,  that  the  feodal  writers  constantly  use  it 
For  all  those  acts,  whether  of  a  criminal  nature  or  not,  which 
at  this  day  are  generally  forfeitures  of  copyhold  estates'*,  are 
styled  fdonia  m  the  feodal  law :  *'  scilicet ^  per  qtias  Jeudnm 
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^^mmttitur*:*  As,  ^*  si  domim  d^ervfre  fwlwrii* ;  si  per  an^ 
*'  nmn  et  diem  ces$averit  in  pHenda  investitura^ :  si  dmtimtm 
**  guraverit^  i*  e.  n^nverit  se  a  'domino  fiudum  haber€^7  si  a 
**  domino,  in  Jus  eum  tfOC&nte^  ter  citatus  non  compartserit '  /'  all 
these,  with  many  oAers,  are  stiU  causes  of  forfeiture  in  our 
copyhold  estates^  aiid  were  denominated  felonies  by  the  feodal 
constitutions.  So  likewise  injuries  of  a  more  substantial  or 
criminal  nature  were  denominated  felonies,  that  is^  forfeitures: 
aa  assaulting  or  beat  big  the  lord  '^ ;  vitiating  his  wife  or  daugh* 
tetf  "  si  dorfmuim  cuairbiiaveriff  i,  i\  mm  ti^tore  tytts  roftcU' 
**  btitrit  *  ;'*  all  these  are  esteemed  felonies,  and  the  latter  is 
expressly  so  denominated,  "  si  feceiil  febmiamy  damimiffi  Jbrie 
*'  cucurbitando^,**  And  as  tliese  contempts,  or  smaller  offences, 
were  fdonies,  or  acts  of  forfeiture,  of  course  greater  crimes, 
as  murder  and  robberj*,  fell  under  the  same  denomination. 
On  the  other  hand,  the  lord  might  he  guilty  of  felony,  or  for- 
feit hih  seignory  to  the  vassal>  by  the  some  acts  as  the  vasal 
would  have  forfeited  his  feud  by  to  the  lord*  **  Si  dominiis 
**  eommiserit  feloniam^  per  qitam  vasailm  amiiirrei  fttidiuti  si  earn 
**  cammiserii  in  domimnn^  J^^i  pj'Opritfatrm  etiam  domimis 
^perdere  debet^,**  One  instance  given  of  this  sort  of  felony 
in  the  lord  is  beating  the  servant  of  his  vasal,  so  ns  that  he 
loses  his  service ;  which  seems  mefely  in  the  nature  of  a  civil 
injury,  so  &r  as  it  respects  the  vasal.  And  all  tiiesc  felonies 
wene  to  be  determined  ^^per  iauilamentum  sivt  Judicium  parium 
**  mortmT  in  the  lord*s  court  i  as  with  us  forfeitures  of  copy- 
hold lands  are  presentable  by  the  homage  in  the  court^baroiip 


Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus 
aynonj'mous  terms  in  the  feodal  law,  we  may  easily  trace  the 
l«Aaon  why,  upon  the  introduction  of  that  law  into  England^ 
those  crimes  which  induced  such  forfeiture  or  escheat  of  landj» 
(and,  by  a  small  deflection  firom  t)ie  original  sense,  such,  as 
induced  the  forfeiture  of  goods,  also)  were  denominated  felo- 
Thus  it  was  said,  tliat  suicide,  robbery,  and  rape,  were 
1 1  tlial  U,  the  consequence  of  such  crimes  was  forfeiture ; 

•  fM.M.  f,'il.  »  /Airf.  /.  t*  1.5. 
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till  by  long  use  we  began  to  signify  by  the  term  of  felony  tlie 
actual  crime  committed,  and  not  the  penal  consequence.  And 
upon  this  system  only  can  we  account  for  tlie  cause,  why 
treason  in  antient  times  was  held  to  be  a  species  of  felony : 
viz,  because  it  induced  a  forfeiture, 

Hence  it  follows,  that  capital  punishment  does  by  no  means 
enter  into  the  true  idea  and  definition  of  felony.  Felony 
may  be  without  inflicting  capital  punishment>  as  in  the  cases 
instanced  of  self-murder,  excusable  homicide,  and  petit  lar- 
ceny :  and  it  is  possible  daat  capital  piuiishments  may  be 
inflicted,  and  yet  the  offence  be  no  felony;  as  in  case  of  heresy 
by  the  common  law,  which,  though  capitjil,  never  worked  any 
forleitureof  lands  or  goods  %  an  iitseparable  incident  to  felony. 
And  of  the  same  nature  was  the  punishment  of  standing 
mute,  without  pleading  to  an  indictment ;  which  at  the  com- 
mon law  was  capita],  but  without  any  forfeiture,  and  there- 
fore such  standing  mute  was  no  felony.  In  short,  the  true 
criterion  of  felony  is  forfeiture ;  for,  as  sir  Edward  Coke  justly 
observes  p,  in  all  felonies  which  are  punishable  with  death, 
the  offender  loses  all  his  lands  in  fee-simple,  and  also  his  goods 
and  clmttels ;  in  such  as  are  not  so  punishable,  his  goods  and 
chattels  only. 

The  idea  of  felony  is  indeed  so  generally  connected  with  [  98  ] 
that  of  capital  punishment,  that  we  find  it  hard  to  separate 
them;  and  to  this  usage  the  interpretations  of  the  law  do  now 
conform.  And  therefore  if  a  statute  makes  any  new  ofience 
felony,  the  law''  implies  that  it  shall  be  punished  witli  death, 
viz.  by  hanging  as  well  as  willi  forfeiture  :  unless  the  offender 
prays  the  benefit  of  clergy ;  which  all  felons  are  entitled  once 
to  have,  provided  the  same  is  not  expressly  taken  away  by 
statute.  And,  in  compliance  herewith,  I  shall  for  the  future 
consider  it  also  in  the  same  light,  as  a  generical  term,  in- 
cluding aU  capital  crimes  below  treason;  having  premised 
thus  much  concerning  the  true  nature  and  original  meaning 
of  felony,  in  order  to  account  for  the  reason  of  those  instances 
I  have  mentioned,  of  felonies  that  are  not  capital,  and  capital 
offences  that  are  not  felonies :  which  seem  at  first  view  repug- 

°  3  Iiist.43.  "  1  Inst.  391- 
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nant  to  the  general  idea  which  we  now  eHtertaiii  of  felony,  as 
a  crime  to  be  punished  by  death ;  whereas  properly  it  is  a 
crime  to  be  punished  by  forfeiture,  and  to  which  death  may, 
or  may  not  be,  though  it  generally  is,  superadded. 

I  PROCEED  now  to  consider  such  felonies,  as  are  more  im- 
mediately  injurious   to  llie  king's   prerogative.     These  are, 

1.  Offences  relating  to  the  coin,  not  amounting  to  treason. 

2.  Offences  against  the  king's  council.  3.  The  offence  of 
serving  a  foreign  prince.  4-.  The  offence  of  eml>ezzHng  or 
destroying  the  king's  armour  or  stores  of  war.  To  which 
may  be  added  a  fifth,  5.  Desertion  fmm  die  king's  armies  in 
time  of  war, 

1.  Offences  relating  to  the  cohh  under  which  may  be 
ranked  some  inferior  misdemesnors  not  amountijig  to  felony, 
are  thus  declared  by  a  series  of  statutes  which  I  shall  recite 
in  the  order  of  time*  And,  first,  by  statute  27  Edw,  I,  c,  3. 
none  shall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  base  nietal»  into  the  reahn,  on  pain  of  forfeiture  of  Hfe 
and  goods.  ( 1 )  By  statute  9  Edw.  III.  st.2.  no  sterling  monty 
shall  be  melted  down,  upon  pain  of  forfeiture  diereof.  By 
statute  17  Edw,  I IL  none  shall  be  so  hardy  to  bring  false  and 
ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and 
member  by  the  persons  importing,  and  the  searchers  per- 
mitting such  importation.  By  statute  3  Hen.  V.  st  1 .  to  make, 
coin,  buy,  or  bring  into  the  realm  any  gally-halfpence,  susktns, 
or  dotkins,  in  order  to  utter  tliem,  is  felony ;  and  knowingly 
to  receive  or  pay  either  them  or  blatiks^  is  forfeiture  of  an 
hundred  shillings.  (2)     By  statute  liEliz.  c,3.  such  as  foi]ge 


(t)  Poibrtls,  crockards,  ^raldjungs,  brabants,  eaglcf,  leomnes,  und  pieces 
of  mmy  otlier  den ominarioti^  were  base coint,  n^hiteln  colour,  compounded 
of  iil?er«  CO  I)  per,  and  iulphur,  introduced  into  the  country  by  foreign  mcr- 
cHuiti  in  large  quiintitiis.    See  Ruding.  L  386. 

(3)  Odly>halfpcnce  nre  fuppo«ed  to  have  been  so  called  (rom  their  being 
imported  into  the  realm  by  Veaedan  and  Genoeie  mavhantft,  who  nari- 
gil/ad  in  galliM ;  the  sutkin  was  the  Flemish  scskin,  or  piece  of  six  mites ; 
tba  dotkin,  the  Hollantl  doltkin»  or  duitkiu,  from  which  we  now  retain  the 
word  doitt  to  signify  tJtc  smidlctt  poisiblc  denomination  of  money ;  ^ 
bUnk^  whirh  wtt»  put  do^n  by  yH.(j./tf  tiippo^d  to  have  becu  a  boie 
17  white 
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any  foreign  coin,  [of  gold  or  silver,]  although  it  be  not  made 
current  here  by  proclamation,  shall  (with  their  aiders  and 
abettors)  be  guilty  of  misprision  of  treason  ;  a  crime  which  we 
shall  hereafter  consider.  (:!*)  By  statute  1 3  &  14 Car,  11.  c.  31* 
the  offence  of  melting  down  any  current  silver  money  shall  b^ 
punished  witti  forfeiture  of  the  same,  and  also  the  double 
value ;  and  the  offender,  if  a  freeman  of  any  to\^-n,  shall  be 
distranchised ;  if  not,  shall  suffer  six  months'  imprisoument* 
By  statute  6  &  7  W,  IIL  c,  1 7.  if  any  person  buys  or  sells,  or 
knowingly  has  in  his  custodvt  auy  clippings,  or  filings,  of  the 
coin,  he  shall  forfeit  tlie  same  and  500/. :  one  moiety  to  the  king^ 
and  the  other  to  the  informer ;  and  be  branded  in  Uie  cheek 
with  the  letter  R*  By  statute  8  &  9  WMII.  c,  26.  if  any  per- 
son shall  blanch  or  whiten  copper  for  sale  (which  makes  It 
resemble  silver) ;  or  buy  or  sell  or  offer  to  sell  any  malleable 
composition,  which  shall  be  heavier  than  silver,  and  l(X)k, 
toucli,  and  wear  Uke  gold,  but  be  beneath  the  standard  :  or  if 
any  person  shall  receive  or  pay  at  a  less  rate  than  it  imports 
to  be  of  (which  demonstrates  a  consciousness  of  it's  baseness^ 
and  a  fraudulent  design)  any  counterfeit  or  diminished  milled 
money  of  tliis  kingdom^  not  being  cut  in  pieces ;  (an  operation 
which  is  expressly  directed  to  be  performed  when  any  such 
money  shall  be  produced  in  evidence,  and  which  any  person, 
to  whom  any  gold  or  silver  money  is  tendered,  is  empowered 
by  statutes  9  &  10  W.  III.  c.21.,  IS  Geo. III.  c.7L,  ami 
1 4  Geo. II I.  c,70.,  to  perform  at  liis  own  hazard,  and  tlie  officers 
of  the  exchequer  and  receivers  general  of  tlie  taxes  are  par- 
ticularly required  to  perform  :)  all  such  persons  shall  be 
guilty  of  felony;  and  may  be  prosecuted  for  the  same  at  any 
time  within  three  months  after  the  offence  committed.  But  [ 
these  precautions  not  being  found  sufficient  to  prevent  the 


white  coin  struck  by  Hen.  V.  in  France,  after  his  appointment  to  the  re- 
gency accordinjj;  to  the  treaty  of  Troyes.     Ruding.i,  492.  499.  ii.  7. 

(3)  But  by  the  37  G.  3.  c.  126.  the  making,  coining,  counterfeiting,  or 
importing  into  the  realm,  knowing  it  to  be  counterfeit,  and  with  intent  to 
utter,  any  kind  of  coin  not  the  proper  coin  of  this  realm,  nor  permitted  to 
be  current  here,  (i.  e,  not  permitted  by  proclamation  under  the  great  sealj 
but  resembling,  or  intenticd  to  rcM^mbic  any  gold  or  silver  coin  of  any 
foreign  state,  is  made  felony  puai»habla  witli  transportation  for  any  term 
of  years  not  exceeding  seven. 
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uttering  of  fltlse  or  dimmished  money,  which  was  only  a  mis- 
demesnor  at  common  law,  it  is  enacted  by  statute  15Geo.IL 
c-28.  that  if  any  person  shall  utter  or  tender  in  payment  any 
counterfeit  coin,  knowing  it  so  to  be,  lie  shall  for  the  first 
offence  be  imprisoned  six  months,  and  find  sureties  for  his 
good  behaviour  for  six  months  more  ,*  for  the  second  offence, 
shall  be  imprisoned  two  years,  and  find  sureties  for  two  years 
longer ;  and  for  the  third  offence,  shall  be  guilt}'  of  felony 
without  benefit  of  clergy.  Also,  if  a  person  knowingly  tenders 
in  payment  any  counterfeit  money,  and  at  the  same  time  has 
more  in  his  custody ;  or  shall,  within  ten  days  after,  know- 
ingly tender  other  false  monej  ;  he  shall  l>e  deemed  a  conmion 
utterer  of  counterfeit  money,  and  shall  for  tlie  first  oflfence  be 
imprisoned  one  year,  and  find  sureties  for  his  good  behaviour 
for  two  years  longer ;  and  for  the  second,  be  guilty  of  felony 
without  benefit  of  clergy.  By  die  same  statute  it  is  also  en- 
acted, that,  if  any  person  counterfeits  the  copper  coin,  he  shall 
suflfer  two  years'  imprisonment,  and  find  sureties  for  two 
years  more.  By  statute  11  Geo.  III.  cAO.  persons  counter- 
feiting copper  halfpence  or  fartliings,  with  their  abettors  ;  or 
buying,  selling,  receiving,  or  putting  off  any  counterfeit  copper 
money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value 
thAn  it  imports  to  be  of ;  shall  be  guilty  of  single  felony.  (4) 
And  by  a  temporary  statute  (14  Geo.  III.  c.42.)  if  any  quan- 
tity of  mon^%  exceeding  the  sum  of  five  pounds,  being  or 
purporting  to  be  the  silver  coin  of  this  realm,  but  below  the 
standard  of  the  mint  in  weight  or  fineness,  shall  be  imported 


(4)  The  effect  of  this  statute,  thus  chaogtng  m  ausdememtour  into  a 
felony,  has  been  incidentally  to  dimini^  the  puniBhment ;  the  fixed  punii^h- 
ment  for  this  offence  by  the  15  G.  9.  c.  98.  ».6.  having  been  tvto  years'  im- 
piisoomeatt  whereas  the  imprisonment  for  a  cler^  abie  felony  cannot  exceed 
one  jev,  ualeii  where  otherwise  specially  prondcd.  The  37  G.  3.  c.  1 26« 
extended  the  prtnruiocis  of  these  acts  from  halfi^eDce  and  farthingi  to  all  tuch 
pieces  of  copper  money  u  fhall  be  coined  and  issued  by  the  king,  and  at  ihall 
by  his  royal  proclamation,  be  ordered  to  be  deemed  and  taken  as  current 
oiODey  of  this  realm.  The  4J  G.  J.  c.  159.  provides  against  the  counter- 
feitu^  of  foreign  copf>er  coin,  or  of  other  metal  of  lees  value  than  silTcr, 
not  ordered  by  prodamalioo  to  be  taken  as  current  mone)  of  the  realm, 
malting  the  oficncc  a  roifdemeanour^  piiiii»hablc  the  fir^t  dme  by  iinpri- 
fonincnt  for  any  term  not  ei^ieeditig  a  year,  and  the  second  by  tnin&- 
portation  for  tfven  yean. 
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into  Greiit  Britain  or  Ireland*  the  same  sliall  be  forfeited  in 
equal  moities  to  tlie  crown  and  prosecutor,  Tluis  much  tor 
offences  relating  to  the  coin,  as  well  misdemesnors  as  felonies, 
which  I  thought  it  jnost  convenient  to  consider  in  one  and 
tlie  same  view,  (5) 


(5)  The  14  G.  5.  c.  49,  wan  re^nvcd  and  made  perpetual  b)'  the  59  G.  5. 
c.  75.,  but  &o  much  of  both  as  relate  to  the  provision  staled  in  the  text 
for  the  forfeiture  of  li^^ht  silver  coin,  is  repealed  by  the  56  G*  3.  c,  68. 

Before  closing  this  head  of  offences,  it  is  ngbt  to  notice  that,  how- 
ever the  counterfeiting,  im pairings  and  importing  of  base  money  had  beeu 
provided  for,  there  seema  to  have  been  no  distinct  provision  iinfuinst  the 
exportation  of  base  money  to  the  foreign  dominions  of  the  king  till  tfie 
38  G.3,  c.  67.  This  statute  hai  made  it  an  oftence  to  export^  or  put  on 
board  any  vessel,  or  even  to  have  the  custody  of,  any  such  coin  for  tlie 
purpose  of  exportation  to  any  of  his  majesty's  islands  or  colonies  in  the 
West  Indies  or  America,  punishable  by  a  forfeiture  of  the  com,  200/,,  and 
the  double  of  the  value  of  the  coin. 

The  number  of  statutes  on  the  subject  of  the  coin,  which,  after  all,  leave 
some  offences  unprovided  fbr^  and  to  be  treated  as  common  taw  mtsde^ 
mesnors,  makes  this  one  of  the  most  perplexing  and  intricate  titles  of  the 
criminal  law.  The  expediency  of  a  revision,  and  consolidation  of  them 
cannot  be  doubted ;  it  woidd  be  found  possible  to  repeal  a  great  many, 
and  leave  the  offences  mentioned  in  them  to  the  operation  of  the  conunon 
law ;  and  it  would  lie  easy  Ycry  much  to  simplify  their  provisions,  and 
free  them  from  many  inconsistencies.  I  have  not  attempted  in  a  note 
to  mention  the  numerous  points  that  have  been  decided  on  them,  be- 
cause it  would  be  impossible  to  do  so  usefully  within  any  reasonable 
limits. 

It  is  proper,  however,  to  notice  a  class  of  offences  connected  with  this 
subject,  which  existed  when  tlie  author  wrote,  but  which  he  baa  omitted 
to  give  any  account  of. 

The  9  E.  5.  St.  2.  c.  1.  and  the  17  E.  5.  c.  15,  prohibited  the  exportation 
of  gold  or  silver  plate,  or  money,  which  prohibition  was  confirmed  and 
enforced  by  several  statutes,  in  succeeding  reigns.  The  liC.  2.  c,  7.  mo- 
dified thifl  general  restraint,  which  had  been  found  injurious,  and  permitted 
the  exportation  of  all  sorts  of  foreign  coin  or  bullion  of  gold  or  silver. 
This  again  was  restrained  by  6  and  7  W.  5.  c.l7,,  and  by  7  and  8  W.  3, 
♦.19,  which  last  prohibited  the  exportation  of  any  molten  silver  or  bullion 
whatsoever  in  any  form,  unless  upon  due  proof  made  in  the  manner  therein 
described  before  the  court  of  the  lord  mayor,  and  aldermen  of  London, 
that  the  ^ame  was  foreign  bullion,  and  never  hat!  been  coin  of  the  realm, 
or  clippings  thereof,  nor  plate  wrought  within  the  kingdom*  But  these  and 
all  other  statutes  to  the  same  effect  were  repealed  by  the  59  G.  5.  c.49.  and 
tlie  gold  and  silver  coin  of  this  realm,  and  also  the  bullion  produced  by  melt- 
ing it,  but  not  the  clippings,  or  bullion  produced  by  melting  the  clippings 
of  the  coin,  may  now  be  manufactured  or  exported,  or  olhcrwibc  diijposcti 
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2.  Felonies,  against  the  kinj^s  cmaicil%  are  these.  Firsl,  by 
statute  sHen.  VIL  c.  14,  if  any  sworn  servant  of  the  king's 
houseliold  conspires  or  confederates  to  kill  any  lord  of  this 

£  101  ]  realin,  or  other  person,  sworn  of  the  king*s  council,  lie  shall 
be  guilty  of  felony.  Secondly,  by  statute  9  Ann- c,  1 CJ,  to 
assault,  strike,  wound,  or  attempt  to  kill,  any  privy  coun- 
sdlor  in  tlie  execution  of  Iiis  olBce,  is  mode  felony  without 
benefit  of  clergy, 

3.  Felonies  in  serving  fmdgn  states,  which  service  is  gene- 
rally inconsistent  with  allegiance  to  one's  natural  prince,  are 
restrained  and  punished  by  statute  3Jac.I,  c.  4,  which  makes 
it  felony  for  any  person  whatever  to  go  out  of  the  realm,  to 
serve  any  foreign  prince,  without  having  first  taken  tlie  oath 
of  allegiance  before  his  departure.  And  it  is  felony  also  [by 
the  same  statute]  for  any  gentleman,  or  person  of  higher 
d^ee,  or  who  hath  borne  any  office  in  the  army,  to  go  out 
of  the  realm  to  serve  such  foreign   prince  or  state,  without 

*  &>€  VoLL  p«g.S33. 


of,  without  ret tmnt  or  penalty ;   bo  that,  in  eJTect,  this  class  of  ofiencet 
b  now  expunged  from  the  criminal  law. 

Another  curious  ofTcnce  connected  with  this  subject,  but  now  also  ex- 
tinct, was  the  **  art  or  craft  of  multipl^nng  goW  or  silver,"  By  the  5  H,  f . 
c.  4.  it  wa»  enacicil  that  none  from  henceforth  shtill  use  to  multiply  gold  or 
silver,  or  use  the  crafl  of  multiplication,  and  if  any  the  same  do,  he  »hall 
incur  the  pain  of  felony.  The  petition  of  the  commons  on  which  ihh  act 
p«f«ed,  as  cited  by  Lord  Hale,  l  H.  P,  C,  644.,  states  the  reason  to  he  not 
a  belief  in  the  reality  of  the  art,  hut  that  ^  OMmy  incQ  by  cotonr  of  this 
multiplication  make  fal*e  money,  to  the  creat  deceit  of  the  king,  and 
damage  of  his  people.**  Ha^  however  was  more  credulous ;  in  the  35tli 
year  of  his  reign,  he  granted  a  patent  to  John  Faceby  and  others,  mi  iit- 
tittiigandum,  proteqvfndvm  ei  p^rfidendum  qutmdam  predotUnmam  mcdi- 
iinmrn  ^ntttm  cuentiam,  tapldrm  philctophontm  nuncnpatum^  nccnon  po~ 
iuUd^Mjkcicndi  el  c^rrcmtii  irmurtHutationcM  melaJloruM  in  rcntm  aurum  et 
mgfnium  with  a  fwn  oUtatUe  of  the  stat.  of  It  4,  In  Easter  tenn.  7  K.  G, 
Qjer,  87<  b*  b  a  ctae  of  a  mui^i  confesttng  himself  guilty  of  multiplication, 
anit  of  uftog  red  mne  and  other  things  necessary  for  the  art*  The  restraint, 
llQwever^  sayi  Mr.  S»  Hawkins,  I*.  C.  B.  K  c*  18.  »*  15.  having  been  found 
10  hftvc  no  other  eifect  upon  the  unaccountable  vanity  of  tho^e  who 
fiwcied  such  attempts  to  be  practicable,  but  only  to  send  them  beyond  sea, 
to  try  their  cx^icrimcnts  with  impunity  in  other  countries,  the  itMi,sH*4^ 
was  ttt  last  whuily  repvulnd  by  I  W.  ^  M.  c.  JO. 
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pmviously  entering  into  a  lx>nd  with  two  snretks,  not  to  be 
reconciled  to  the  see  of  Rome,  or  enter  into  any  conspiracy 
against  his  natiinil  sovereign.  And  further  by  statute 
9Gco, ILc.SO.  enforcetl  by  statute  29Geo.II,  c.  17*  if  any 
subject  of  Great  Britain  shall  enlist  himself,  or  if  any  person 
shall  procure  him  to  be  enlisted >  in  any  foreign  service,  or 
detain  or  embark  him  for  that  purpose,  without  licence  under 
the  king's  sign  manual,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy  :  but  if  the  person,  so  enlisted  or  enticed, 
shall  discover  his  seducer  within  fifteen  days,  so  as  he  may 
be  apprehended  and  convicted  of  die  same,  he  shall  be  indem- 
nified. By  statute  29Geo.  IL  c,  17*  it  is  moreover  enacted, 
that  to  serve  under  the  French  king,  as  a  military  officer, 
shall  be  felony  without  benefit  of  clergy;  and  to  enter 
into  the  Scotch  brigade  in  the  Dutch  service,  without  pre- 
viously taking  tlie  oatlis  of  allegiance  and  abjuration,  shall 
a  forfeiture  of  500/.  (6) 

4.  Fei^ony  by  imbezzling  or  cksiroi/htg  the  king's  armour 
or  warlike  stores^  is,  in  the  first  place,  so  declared  to  be  by 
statute  3iEIix,  c,4.  which  enacts,  that  if  any  person  having 
the  charge  or  custody  of  the  king*s  armour,  ordnance,  ammu- 
nition, or  habiliments  of  war ;  or  of  any  victual  provided  for 


(6)  Both  these  last  statutes  are  now  repealed  by  the  59  G.  5.  c,69*  which 
provides  in  the  most  comprehensive  terms  ngainst  the  offences  raentioneJ 
al>ovc.  By  this  statute  it  is  made  a  mistJcmesnour  punishable  by  fine  or 
im[>ri&onmcntj  or  both,  for  any  natural  born  subject  of  his  majesty,  without 
licence  under  the  sign  nianua],  or  signified  by  order  in  council,  or  by  pro- 
clamation,  to  enter  or  agree  to  enter  into  the  service,  or  under  or  in  aid  of 
any  foreign  prince  or  people,  or  person  exercising  or  a&suming  to  exercise 
the  powers  of  government  in  any  foreign  state,  province,  or  part  thereof, 
as  an  officer,  soldier,  sailor,  or  in  any  warlike  capacity  whatsoever;  or  even 
to  go  abroad  with  that  intent ;  or  for  any  {>erson  whatever  in  any  part 
or  his  majesty's  dominions  even  to  attempt  to  enlist  any  person  for  any  of 
these  purposes.  The  sixth  section  imposes  a  forfeit  of  SO/,  on  the  master 
of  any  ship  for  every  such  person  whom  he  shall  knowingly  take  on  board, 
and  on  the  owner  for  every  such  person  whom  he  shall  knowingly  even 
agree  to  take  on  board.  The  ship  to  be  detained  till  the  penalty  be  pdd, 
or  bail  found  for  the  payment.  The  seventh  and  eighth  sections  provide 
against  the  equipment,  or  arming  wholly  or  partially  of  any  ship,  with  in* 
tent  to  employ  her  as  a  ship  of  war,  transport,  or  storeship,  in  the  service 
of  any  foreign  »iate,  or  persons  exercising  any  powers  of  government 
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victualling  tlic  lving*s  soldiers  or  marmers,  shall,  cixlier  lor 
gain,  or  to  iiiipecle  his  majesty's  service,  imbezzle  the  same 
C  102  ]  to  the  value  of  twenty  shillings,  such  ofTence  shall  be  felony* 
And  the  statute  '22  Car.lL  c.5*  lakes  away  tlie  benefit  of 
clergy  from  this  offence,  and  from  stealing  the  king's  naval 
stores  to  the  value  of  twenty  shillings ;  with  a  power  for  the 
judge,  after  sentence,  to  ti'ansport  the  offender  for  seven  years. 
Other  inferior  imbezzlcments  and  mbdemesnors^  that  fall  un- 
der tliis  denominationj  are  punished  by  statutes  9  &  10  W,  IIL 
c,  4L  I  Geo.  L  St  2.  c.  25.  9  Geo.  L  c.  8.  and  17  Geo.  IL 
c.  40«f  widi  fine,  corporal  punishment,  and  imprisonment* 
And  by  statute  12  Geo.  IIL  c. 24.  to  set  on  fire,  burn,  or 
destroy  any  of  his  majesty's  ships  of  war,  whether  built, 
building,  or  re|)airing;  or  any  of  the  king's  arsenals,  ma- 
gazines, dock-yards,  rope-yards,  or  victnaUing  offices,  or 
materials  tJiereunto  belonging ;  or  military,  naval,  or  victual- 
ing stores,  or  ammunition;  or  causing,  aiding,  procuring, 
abetting,  or  assisting  in,  such  offence ;  shall  be  felony  without 
benefit  of  clergy.  (7) 


(7)  The  25 G.  3.  C.56.,  the  33 G,  3.  C.2.,  the  39  &40G. 3.  c*89.,  the 
53G.3.  c,I2.,  the  $iG.3,  C.60.,  the  55  G*  3.  c.  137.,  and  pcrha|jft  other 
Statutes,  have  been  passed  respecting  the  cmbexzleincntf  iiDportation^  and 
exportation  of  military  and  marine  stores;  hut  it  h  in  vain  to  attempt  in  a 
note  an  analysis  of  their  minute  provisions.  Some  of  these  statutes, 
but  more  particularly  the  59&40O.3.  c*89.  profide  igainn  the  unlawful 
reodring,  or  haTing  possesiion  of  stores  so  embenleci  or  stolen.  With 
regard  to  the  first  class  of  offences^  it  should  be  observed^  that  the  statutes 
are  not  intended  to  interfere  with  felonies  at  common  law,  but  to  provide  for 
Ihoee  dies,  in  which  the  party  has  such  a  possession  of  the  goocb  before 
he  ^nbeszles  them,  that  in  so  doing  he  commits  only  a  breach  of  trust,  and 
not  a  larceny.  This  is  a  distinctioit  which  Hill  be  considered  more  fiiUy 
hereafter  (see  post,  p.  331.) ;  It  will  be  enough  to  say  now,  by  way  of  illus- 
tnttion,  that  though  the  statute  of  C*  2.  speaks  only  of  erabeziliog  to  the 
value  of  SOf.f  yet  where  an  officer  has  but  a  bare  charge  of  taldng  care  of 
the  stores  in  the  king^s  warehouses,  or  a  mere  authority  to  order  them  ta 
be  delivered  to  the  workmen  authorised  to  reoetre  them,  he  will  be  guilty 
of  lelooy  at  common  biw  io  stealing  them,  though  the  emount  be  under  soi . ; 
enctly  ■•  ^  butter  who  steals  his  master^s  plate,  or  the  shq>hcrd  his 
manef  •  tbeep,  where  they  have  tajt  the  cheque,  and  the  master  still  retains 
the  poaaenion.    9  £ast.  P.  C.  c.xvi.  s. 53. 

Wiih  eqggrd  to  the  second  class  of  oCTeoces,  it  is  to  be  observed,  that 
certain  marks  specified  in  the  itutut^  called  the  king's  marks,  denote  the 
odgioal  ownendiip  in  the  king,  and  when  that  and  the  possession  in  the 
pvty  are  proved,  the  itatutni  throw  on  him  the  burthen  of.  proving  the 
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5.  Desertion  from  the  king's  armies  in  time  of  war, 
whether  by  land  or  sea,  in  England  or  in  parts  beyond  the 
sea,  is  by  the  standing  laws  of  the  land  (exclusive  of  the  an- 
nual acts  of  parliament  to  punish  mutiny  and  desertion),  and 
parucularly  by  statute  18  Hen. VI.  c.l9.  and  5£llz.  c.5., 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the 
statute  2  &  S  Edw.  VL  c.2.  clergy  is  taken  away  from  such 
deserters,  and  the  ofience  is  made  triable  by  the  justices  of 
every  shire.  The  same  statutes  punish  other  inferior  military 
offences,  with  fines,  imprisonment,  and  other  penalties.  (8) 

legality  of  such  possession.  A  possession  strictly  speaking  can  only  be 
legal,  where  it  was  derived  originally  by  purchase  from  certain  officers 
authcMiaed  to  sell  king's  stores,  who  ought  to  grant  certificates  of  the  sale 
to  the  purchasers.  But  the  presumption  which  arises  against  the  prisoner 
from  the  non-production  of  this  certificate,  is  liable  to  be  rebutted  by  cir- 
cumstances, showing  that  in  fact  the  possession  was  an  honest  one. 

It  has  been  usual  of  late  in  the  annual  mutiny  act,  to  provide  that  the 
offence  of  embezzling  the  public  stores,  when  committed  by  officers,  pay- 
masters, commissariesy  or  persons  employed  in  that  or  similar  departments^ 
may  be  tried  by  a  general  court  martial;  and  the  court  is  empowered  to 
transport,  fine,  imprison,  disnuss  firom  the  service,  or  pronounce  incapable 
of  further  service,  civil  or  military. 

(8)  The  57 G.J.  c.70.  (continued  by  several  acts,  and  made  perpetual  by 
57  G.  5.  c.  7.)  makes  it  a  felony  without  benefit  of  clergy  for  any  one  ma- 
liciously and  advisedly  to  endeavour  to  seduce  any  soldier  or  sailor,  or 
marine,  from  hb  allegiance,  or  to  stir  him  up  to  mutiny,  or  to  endeavour  to 
make  any  mutinous  assembly,  or  to  commit  any  traitorous  or  mutinous 
practice. 
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CHAPTER     THE     EIGHTH. 


OF  rRAEMUNIRR 


A  THIRD  species  of  offence  more  immediately  affecting 
the  king  and  his  government^  though  nut  subject  to 
ciipital  punishment,  is  that  of  praemunire :  so  called  from  the 
words  of  the  writ  preparatory  to  the  prosecution  thereof: 
**  praemunire* Jactas  A,B,  cause  A.  B.  to  be  forewarneil  that 
he  appear  before  us  to  answer  tlie  contempt  wherei^itii  he 
stands  charged :  which  contempt  is  particularly  recited  in  the 
preamble  to  the  writ,  **  It  took  it's  original  from  the  ex- 
orbitant power  claimed  and  exercised  in  England  by  the 
pope,  whicli  even  in  the  days  of  blind  zeal  was  too  heavy  for 
our  ancestors  to  bear. 


It  may  justly  Ik*,  observed,  diat  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make 
their  professors  better  citizens  as  weU  as  better  men,  have 
(when  pervertetl  and  erroneous)  been  usually  subversive  of 
civil  government,  and  been  made  bodi  the  cloak  and  the  in- 
strument of  every  pernicious  design  that  can  be  harboured  in 
the  heart  of  man.  The  unl>ounded  authority  tliat  was  exer- 
cised by  the  Druids  in  the  west,  under  the  influence  of  pagan 
superstition^  ruid  the  terrible  ravages  committed  by  the  Sara- 
cens in  the  east,  to  propagate  the  religion  of  Maliomet,  boili 
witness  to  the  truth  of  that  antient  universal  observation,  that 
in  all  ages  and  in  all  countries,  civil  and  ecclesiastical  tyranny 
are  mutually  productive  of  each  other.  It  is  therefore  the 
glory  of  the  church  of  Englaiuh  that  she  inculcates  due  obe- 
dience to  lawful  authority,  and  hath  l>een  (as  her  prelates  on 


•  A  lMftNur«ui  wofd  for  proimmert. 


"  0]d.Nat.Bret^,  101*  t 


,1534, 


Ch.B.  WR0NG6.  lo* 

a  trying  occasion  once  expressed  it  *^)  in  her  principles  and 
practice  ever  most  unquestionably  loyal.  Tlie  clergy  of  her 
persuasion,  holy  in  their  doctrines  and  unblemished  in  their 
lives  and  conversation,  are  also  moderate  in  their  ambition, 
and  entertain  just  notions  of  the  ties  of  society  and  the  right? 
of  civil  government.  As  in  matters  of  faith  and  morality 
they  acknowledge  no  guide  but  the  Scriptures,  so,  in  mattei's 
of  external  polity  and  of  private  right,  they  derive  all  their 
tide  from  the  civil  magistrate ;  they  look  up  to  the  king  as 
their  head,  to  the  parliament  as  their  law-giver,  and  pride 
themselves  in  nothing  more  justly,  than  in  being  true  mem- 
bers of  the  church,  emphatically  ^  law  established.  Whereas 
the  notions  of  ecclesiastical  liberty,  in  those  who  differ  from 
them,  as  well  in  one  extreme  as  the  other,  (for  I  here  onl;^ 
speak  of  extremes,)  are  equally  and  totally  destructive  of  those 
ties  and  obligations  by  which  all  society  is  kept  together; 
equally  encroaching  on  those  rights,  which  reason  and  the 
original  contract  of  every  free  state  in  the  universe  have  vested 
in  the  sovereign  power ;  and  equally  aiming  at  a  distinct  in- 
dependent supremacy  of  their  own,  where  spiritual  men  and* 
spiritual  causes  are  concerned.  The  dreadful  effects  of  such 
a  religious  bigotry,  when  actuated  by  erroneous  principles," 
even  of  the  protestant  kind,  are  sufficiently  evident  from  the 
history  of  the  anabaptists  in  Grermany,  the  covenanters  in 
Scotland,  and  that  deluge  of  sectaries  in  England,  who* 
murdered  their  sovereign,  overturned  the  church  and  mo- 
narchy, shook  every  pillar  of  law,  justice,  and  private  pro- 
perty, and  most  devoutly  established  a  kingdom  of  the  saints 
in  their  stead.  But  these  horrid  devastations,  the  effects  of 
mere  madness,  or  of  zeal  that  was  nearly  allied  to  it,  though 
violent  and  tumultuous,  were  but  of  a  short  duration. 
Whereas  the  progress  of  the  papal  policy,  long  actuated  by 
the  steady  counsels  of  successive  pontiffs,  took  deeper  root, 
and  was  at  length  in  some  places  with  difficulty,  in  others 
never  yet  extirpated.  For  this  we  might  call  to  witness  the 
black  intrigues  of  the  Jesuits,  so  lately  triumphant  over 
Christendom,  but  now  universally  abandoned  by  even  the 
Roman  catholic  powers:  but  the  subject  of  our  present  chap-  [  105  ] 
ter  rather  leads  us  to  consider  the  vast  strides  which  were 
formerly  made  in  this  kingdom  by  the  popish  clergy ;  how 
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nearly  they  arrived  to  effect  lug  their  grand  deiign  ;  some  few 
fif  the  nieans  ihey  made  use  of  for  estnbUshing  their  plan  ; 
mid  how  almost  all  of  them  have  been  clefeatetl  or  converted 
to  Ijelter  purposes,  by  tlie  vigour  of  our  free  constitution,  and 
the  wisdom  of  successive  parliaments. 

The  antient  British  church,  by  whomsoever  planted,  wa^ 
a  stranger  to  the  bishop  of  Home,  and  all  his  pretended 
authority*  But  the  pagan  Saxon  invaders,  having  driven  the 
professors  of  Christianity  to  the  remotest  corners  of  our 
island,  their  own  conversion  was  afterwards  effected  by 
Augustiu  tlie  monk,  and  other  missionaries  from  the  court  of 
Home.  Tills  naturally  introduced  some  few  of  the  papal 
corruptions  in  point  of  faith  and  doctrine ;  but  we  read  of  no 
civil  authority  claimed  by  the  pope  in  these  kingdoms,  till 
the  aera  of  the  Norman  conquest ;  when  the  then  reigniug 
|>ontiff  having  favoured  duke  William  in  his  projected  in- 
vasion, by  blessing  his  Iiost  and  consecrating  his  banners, 
took  tliat  opportunity  also  of  establishing  his  spiritual  cnr 
croacliments :  and  was  even  permittetl  so  to  do  by  the  policy 
of  the  conqueror,  in  order  more  effectually  to  humble  the 
Saxon  clergy  and  aggrandize  his  Norman  prelates  ;  prelates, 
who,  being  bred  abroad  in  the  doctrine  and  practice  of 
slavery,  had  contracted  a  reverence  and  regard  for  it,  and  took 
a  pleasure  in  rivetting  the  chains  of  a  (ree-bom  people.  (1) 


(i)  Whatever  was  the  extent  of  William'!  *abmi*doa  to  the  papal 
power,  it  was  regulated  entirely  by  his  own  convenience.  His  haughty 
and  Ceariesmature  was  favoured  by  the  drcumstnncc  of  a  divided  papacf^ 
and  he  earned  his  independence  of  Rome  farther  dian  most  of  his  succes- 
sors before  the  Reformation.  He  would  not  permit  any  pontifl*  to  be  ac- 
knowledged in  hi^  dominions  without  his  previous  ai^probation ;  and  he 
examined  all  letters  from  the  court  of  Rome,  on  their  arrival,  before  their 
publication  was  permitted.  Upon  a  demand  made  by  Gregory  VII.  for  the 
arrears  of  Pctcr*s  pence,  he  consented  to  it,  as  a  payment  commonly  made 
through  Europe,  and  which  had  been  submitted  to  by  his  predecessors ; 
hut  he  [)06itively  refused  to  accede  to  a  demand,  made  at  the  same  time^ 
that  he  should  do  homage  for  hb  crown.  William\  preference  of  Nor* 
man  prelates  seems  to  be  misunderstaod  by  the  author;  it  is  admitted,  on 
•U  bandit  that  the  Saxon  clergy  had  degenerated  to  a  dtsgruceful  state  of 
IfEnonmce  and  sensuality^  and  that  hb  appointments  were  in  general  credit^ 
able  to  himself,  and  highly  useful  to  the  cause  of  religion :  it  is  also  clear 
tiiat  the  Nomiiui  prelates  partook  of  the  general  freedom  of  their  countr)> 
men,  and  were  not  "  bred  in  the  doctrine  or  practice  of  slavery."— Sec 
lWn€r*0  and  Lingaul*!  Histories^ 
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Tmb  most  stable  foundation  of  legal  and  rational  govern- 
ment is  a  due  subordination  of  rank,  and  a  gradual  scale  of 
authority  ;  and  tyranny  also  itself  is  most  surely  supported  by 
n  regular  increase  of  despotism,  rising  from  the  slave  to  the 
sultan ;  with  this  difference,  however,  that  the  measure  of  obe- 
dience in  the  one  is  groimded  on  the  principles  of  society,  and 
b  extendetl  no  farther  than  reason  and  necessity  will  warrant? 
in  the  other  it  is  limited  only  by  absolute  will  and  pleasure,  with- 
out permitting  the  inferior  to  examine  the  tide  upon  which  it  is 
founded.  More  effectually^  therefore,  to  enslave  the  consciences 
and  minds  of  the  people,  the  Romish  clergy  themselves  paid  [  >  OG  ] 
tlie  most  implicit  obedience  to  their  own  superiors  or  prelates  ; 
and  they,  in  their  turns,  were  as  blindly  devoted  to  the  will 
of  the  sovereign  pontiff,  whose  decisions  they  held  to  be  in- 
fallible, and  his  authority  co-extensive  wida  die  Christian 
world.  Hence  his  legates  a  latere  were  introiluced  into 
every  kingdom  of  Europe,  his  bulls  and  decretal  epistles 
became  the  rule  both  of  faith  and  discipline,  his  judgment  was 
the  final  resort  in  all  cases  of  doubt  or  difficulty,  his  decrees 
were  enforced  by  anathemas  and  spiritual  censures,  he  de- 
throned even  kings  that  were  refractory,  and  denied  to  whole 
kingdoms  (when  undutiful)  the  exercise  of  Christian  ordi- 
nances, and  the  benefits  of  the  gospel  of  God. 


But,  though  the  being  spiritual  head  of  tlie  church  was  a 
thing  of  great  soimd,  and  of  greater  authority,  among  men 
of  conscience  and  piety,  yet  the  court  of  Rome  was  fully 
apprized  that  (among  the  bidk  of  mankind)  power  cannot  be 
maintained  without  property;  and  therefore  it's  attention 
began  very  early  to  be  rivetted  upon  every  method  that 
promised  pecuniary  advantage.  The  doctrine  of  purgatory 
was  introduced,  and  with  it  the  purchase  of  masses  to  redeem 
the  souls  of  tlie  deceased.  New-fangled  offences  were  cre- 
ated, and  indulgences  were  sold  to  the  wealthy,  for  liberty 
to  sin  without  danger-  The  canon  law  took  cognizance  of 
crimes,  injoined  penance  pro  salute  ani?nae,  and  commuted 
that  penance  for  money.  Non-residence  and  pluralities 
among  the  clergy,  and  marriages  among  the  laity  related 
withm  the  seventh  degree,  were  strictly  prohibited  by  canon  ; 
but  dispensations  were  seldom  denied  to  those  who  could  af- 
ford to  buy  them.     la  short,  all  the  wealth  of  Christendom 
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was  jrraiUiallv  tlraiiiioil  by  a  iliousund  chamiels,  into  ihc  coRVrii 
of  the  holy  see. 


The  establishment  also  of  the  fcodal  system  in  most  of  the 
governments  of  Eiiroj^ie,  whereby  the  hinds  of  all  private  pro- 
prietors were  declared  to  lie  liolden  of  the  pi*ince,  gave  a  hint 
to  the  court  of  Home  for  usurping  a  similar  authority  over  all 
the  preferments  of  the  Church  ;  which  l>egan  first  in  ItaUv 
and  gnidnally  spread  itself  to  England.  The  pope  became  a 
t  107  ]  teodal  lord;  and  all  ordinary  patrons  were  to  hold  their  right 
of  patronage  under  this  universal  superior.  Estates  held  by 
feodal  tenure,  being  originally  gratuiloiLS  dtmatioiiSj  were  at 
that  time  denoniinaled  bencfieia ;  their  vei-y  name  as  well  as 
constitution  was  borrowed,  and  the  care  of  tlie  souls  of  a 
parish  thence  came  to  be  denominaled  a  benefice*  Lay  fees 
were  conferred  by  invastiture  or  delivery  of  corporal  posse»- 
rion  ;  and  spiritual  benefices,  which  at  first  were  imiversally 
donative,  now  received  in  like  manner  a  spiritual  investiture, 
by  institution  from  the  bishop,  and  induction  under  his  ait» 
thority.  As  lands  escheated  lo  the  lord,  in  defect  of  a  legai 
tenant,  so  benefices  lapsed  to  the  bishop  upon  non-present- 
ation by  the  patron,  in  the  nature  of  a  spiritual  escheat.  The 
annual  tenths  collected  from  the  clergy^  were  equivalent  lo  the 
fecnlid  reniler,  or  rent  reserved  upon  a  grant ;  the  oath  of  ca- 
nonical obe<lience  was  copied  from  tlie  oath  of  fealty  recjuired 
from  the  vasal  by  his  superior ;  and  the  primer  seisins  of  our 
military  tenures,  whereby  tlie  first  profits  of  an  heir's  estale 
were  cruelly  extorted  by  his  lord,  gave  birih  to  as  cruel  an 
exaction  of  first-fruits  from  the  beneficed  clergy.  And  the 
occasional  aids  and  talliages,  levietl  by  the  prince  on  his  va- 
sals,  gave  a  handle  to  the  pope  lo  le\*y,  by  the  Dieans  of  I  its 
legates  a  lafetCj  jieter-peiice  and  other  taxations. 

At  iengtli  the  holy  father  went  a  step  beyond  any  example 
of  either  emperor  or  fe<xlal  lord.  He  reserved  to  himself,  by 
his  own  apostolical  authority  '\  die  presentation  to  all  bene- 
fices which  becatne  va<?anl  while  the  incumbent  was  attend* 
ing  the  court  of  Rome  upon  any  occasion,  or  on  liis  journey 
thitlier,  or  back  again;  aiid  moreover  ^ch  also  as  became 
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-vacant  by  his  promotion  to  a  bishoprick  or  abbey  :  ^*  etiamd 
**  ad  ilia  personae  consuevcrint  et  debuerint  per  electionem  aul 
*^  quemvis  alium  modum  assumi"  And  this  last,  the  canonisU 
declared,  was  no  detriment  at  all  to  the  patron,  being  only 
like  the  change  <^  a  life  in  a  feodal  estate  by  the  lord.  Dis* 
pensations  to  avoid  these  vacancies  begat  the  doctrine  of  cam" 
mendams  (2) :  and  papal  provisions  were  the  previous  nomin- 
ation to  such  benefices,  by  a  kind  of  anticipation,  before  they 
became  actually  void:  though  afterwards  indiscriminately  [  108  ] 
applied  to  any  right  of  patronage  exerted  or  usurped  by  the 
pope.  In  consequence  of  which  the  best  livings  were  filled 
by  Italian  and  other  foreign  clergy,  equally  unskilled  in  and 
averse  to  the  laws  and  constitution  of  England.  The  very 
nomination  to  bishopricks,  that  antient  prerogative  of  the 
crown,  was  wrested  from  king  Henry  the  first  (3),  and  after- 

(2)  C<mmendam  is,  properly,  the  commending  or  committing  a  benefice 
to  the  charge  of  some  clerk,  imdl  it  may  be  conveniently  provided  with  a 
pastor.  This  definition  seems  to  imply  a  vacancy  of  the  benefice;  but 
comtnendamt,  whether  temporary  or  permanent,  are  ordinarily  divided  into 
two  classes,  those  which  are  granted  retmere,  and  those  which  are  granted 
capere;  the  fonnev  prevent,  and  the  latter  supply  a  vacancy.  Thus  pro- 
motion to  a  bishoprick  avoids  all  former  promotions  after  consecration, 
but  not  before;  if  a  dispensation  of  that  avoidance  is  granted  before  con- 
secration, it  is  reUnere ;  if  it  comes  afterwards,  it  is  capere,  or  redpere. 
Hobart  therefore  denies  the  first  to  be  a  commendam  at  all ;  <*  my  own 
benefice  (says  he),  cannot  be  commended  to  me  ;*'  and  before  consecratio.n 
it  remmns  the  grantee's  own.  But,  however,  the  effects  of  the  two  are 
different ;  the  first  only  preventing  a  vacancy,  the  incumbency  continues 
in  the  same  state  in  which  it  was  before  the  promotion ;  the  latter  finds 
the  church  vacant,  and  does  not  fill  it,  the  commendatory  is  more  iu  the 
nature  of  a  guardian  or  administrator,  than  an  incumbent,  and  cannot  use 
all  the  writs,  or  do  all  the  acts  which  an  incumbent  can. 

Whatever  ecdedastical  authority  was  in  itself  lawfiil  to  be  exercised, 
though  the  exercise  of  it  by  the  pope  was  an  usurpation,  became  revested 
in  the  king  at  the  refprmation ;  it  is  he,  therefore,  who  by  mandate  to  the 
archbishop  of  Canterbury,  under  the  25  H.  8.  c.  21.  now  grants  com- 
mendams.  But  the  reformation  did  not  give  him  the  illegal  power  of  the 
pope,  and  therefore  the  consent  of  the  patron  to  a  commendam  is  in  all 
cases  necessary.   Bum.  Ecc.  Law,  ii.  p.  1.   Hobart.  140.   z  Lev.  377. 

(3)  This  is  shortly  expressed;  the  point  in  dispute  was  not  so  much  the 
nomination  to  bishopricks,  as  the  right  of  investiture  by  the  ring  and 
crosier.  Lay  fiefs  having  been  annexed  to  bishopricks,  kings  contended 
that  the  feudal  rights  and  duties  followed  as  a  matter  of  course,  of  which 
none  was  more  important  than  that  a  tenant  should  not  be  admitted  to  a 
fief  without  his  lord's  consent,  and  should  perform  fealty  and  homage  on 
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wor^  from  Iiib  successor  king  John ;  and  seemingly  Iiicteed 
conferred  on  ihe  chapters  belonging  to  eiich  see ;  but  by 
means  of  the  firetjuent  appeals  to  Rome,  through  the  Intricacy 
of  the  laws  which  regulatetl  canonical  elections,  was  eventually 
Tested  in  the  pope.  And,  to  sum  up  this  head  with  a  trans- 
action most  uriparalleled  and  astonishing  in  it's  kind,  pope 
Innocent  III.  had  at  length  the  effrontery  to  demand,  and 
king  John  had  the  meanness  to  consent  to,  a  resignation  of 
his  crown  to  the  pope,  whereby  England  was  to  become  for 
ever  St,  Peter's  patrimony ;  and  the  dastardly  monarch  re- 
accepted  his  sceptre  from  the  hands  of  the  papal  legate,  to 
hold  as  the  vasal  of  the  holy  see,  at  the  annual  rent  of  a  dioit- 
sand  marks.  (4>} 

admission.  On  the  other  hand,  the  popes  contctided  that  the  ring  and 
crosier  were  the  emblems  of  spiritual  junsdiction,  with  which  bymen  had 
no  right  to  interfere.  Henry  yielded  the  ring  and  crosier,  but  insisted 
that  bishops  should  do  fealty  and  homage  before  a  grant  of  the  tempo- 
raider,  which  was  concetlciL  It  might  seem  that  the  church  gained  sub- 
stantially little  by  thi;;  compromise ;  and  so  Dr,  Lingard  asierts;  but,  in 
truth,  the  advantage  gained  was  vcrj'  important,  for  before  the  grant  of  the 
ring  and  crosier,  the  new  biihop^s  consecration  could  not  be  complete  ; 
and,  therefore,  the  power  of  withholding  it  operated  as  a  veto  in  an  early 
stage  of  the  election  ;  whereas  when  the  vacancy  was  actually  filled  up,  it 
became  a  more  diflicalt  and  less  gracioui  thing  to  refuse  the  teraporaltie*. 

With  regard  to  the  right  of  nomination,  which  the  author  calls  **  thnt 
antient  prerogative  of  the  crown,"  however  anticnt  a  prerogative,  and 
antient  it  nndoubledly  was,  it  was  itself,  nevertheless,  an  infringement  of 
the  original  constitution  of  the  church,  according  to  which  bishopricks 
^fgTe  filled  by  the  election  of  the  clergy  and  laity  of  the  respective  dio- 
ceses. But  the  diocesan  clergy  bad  first  excluded  the  laity,  and  then  had 
been  themselves  excluded  by  the  cathedral,  and  in  some  instances  conven- 
tuilt  cbtpters ;  and  when  bishopricks  became  endowed  with  targe  temporal 
|MMieHions  and  |M)wer,  it  seemed  but  a  necessary  consequence  that  the  crown 
should  have  a  controul  over  the  manner  of  filling  them-  Long  usage  had 
legalized,  what  reajon  had  first  introditced.  Sec  Lingard,  Hist,  ii'  169. 
Hall  am,  ^fidd*  Ages.  cap.  7. 

{4)  The  dispute  between  John  and  Innocent  III,  was  owing  to  the 
exercise  of  another  power  assumed  by  the  papal  court ;  that  of  not  merely 
dedding  cases  of  contested  elections,  but  of  filling  up  the  place  vacated  by 
the  irregularity  of  the  election  or  unfitness  of  the  deleted.  The  monks  of 
Christ  Church  at  Canterbury,  without  asking  the  royal  licence,  or  witting 
for  the  concurrence  of  the  provincial  bUhops,  had  elected  Reguaald  their 
sub-prior  archbishop;  then  a  part  of  them,  with  the  usual  licence  and  con* 
ciureoce,  elected  John  de  Gray,  bishop  of  Norwich*  Innocent  decided 
tJist  the  right  of  election  was  in  the  monks,  but  that  their  choice  was  In- 
17  fonnal ; 
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Another  engiiie  set  on  foot»  or  at  least  gnsailj  improved^ 
by  the  court  of  Rome,  was  a  master-pieoe  of  papal  policy. 
Not  content  with  the  ample  provision  of  tidies,  which  the  law 
of  the  land  had  given  to  the  parochial  clergj,  they  endea- 
voured to  grasp  at  the  lands  and  inheritances  of  die  kingdom, 
and  (had  not  the  legislature  widi.^tood  them)  would  by  this 
time  have  probably  been  masters  of  every  foot  of  ground  in 
the  kingdom.  To  tliis  end  they  introduced  tlie  monks  of  llie 
Benedictine  and  other  rules,  men  of  sour  and  austere  religion, 
separated  from  the  world  ami  it's  concerns  by  a  vow  of  per- 
petual celibacy,  yet  fascinating  the  minds  of  the  {>eople  by 
pretences  to  extraordinary  sanctity,  while  all  their  aim  was 
to  aggrandize  the  power  and  extend  the  influence  of  tlieir 
grand  superior  the  pope.  And  as,  in  those  times  of  civil 
tumult,  gre^it  rapines  and  violence  were  daily  committed  by 
overgrown  lord^  and  their  adherents,  they  were  taught  to  be- 
lieve, that  founding  a  monastery  a  little  l>efore  their  deaths 
would  atone  for  a  life  of  incontinence,  disorder,  and  blood- 
shed. Hence  innumerable  abbeys  and  religious  houses  were 
built  within  a  century  after  the  conquest,  and  endowed,  not  [  109  ] 
only  with  the  tithes  of  parishes  which  were  ravished  from  the 
secular  clergj,  but  also  with  lands,  manors,  lordships,  and 
extensive  baronies.  And  the  doctrine  inculcated  was,  that 
whatever  was  so  given  to,  or  purchased  by,  the  monks  and 
friars,  was  consecrated  to  God  himself;  and  that  to  alienate 
or  take  it  away  was  no  less  than  the  sin  of  sacrilege. 

I  MIGHT  here  have  enlarged  upon  other  contrivances, 
which  will  occur  to  the  recollection  of  the  reader,  set  on  foot 
by  tlie  court  of  Rome,  for  effecting  an  entire  exemption  of 
it's  clergy  from  any  intercourse  with  the  civil  magistrate ; 
such  as  the  separation  of  the  ecclesiastical  court  from  the 
temporal ;  the  appointment  of  it*s  judges  by  merely  spiritual 


formal ;  and  that  the  bishop  of  Norwich's  election  was  void,  because  made 
before  Reginald's  had  l>een  formally  annulled;  and  thereupon  he  appointed 
Stephen  Lan^on,  an  English  clergyman  at  Rome.  John  refused  to  re. 
cognise  him,  upon  which  his  kingdom  was  first  interdicted,  and  aJlcr  four 
years  he  himself  deposed.  See  Lingard  (Histt.  iii,  22 — 42.),  who  enters  into 
Mjme  curiom  reasoning,  and  statei>  some  curious  facts  to  c^itabh'sh  that  the 
surrender  of  John  was  not  so  disgraceful  an  act  a^  it  has  been  commonly 
cojisidercd. 
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authority  without  any  inteiposition  from  the  crown  j  tlic 
exclusive  jurisdiction  it  claimed  over  all  ecclesiastical  persons 
and  causes  ;  and  the  pivilegium  clmcale^  or  benefit  of  clergy, 
which  deli%xred  all  clerks  from  any  trial  or  punishment  ex- 
cept before  tlieir  own  tribunal*  But  the  history  and  progress 
of  ecclesiastical  courts^,  us  well  on  of  purchases  in  mortmain', 
have  already  Ijeen  fully  discussed  in  the  preceding  volumes : 
and  we  shall  have  an  opportunity  of  examining  at  large  llie 
nature  of  the  privilegium  clericale  in  the  progress  of  the  pre- 
sent book.  And  therefore  I  shaU  only  observe  at  present, 
that  notwithstanding  tliis  plan  of  pontifical  power  was  so 
deeply  laid,  and  so  indefatigably  pursued  by  the  unwearied 
politics  of  the  court  of  Rome  through  a  long  succession  of 
ages ;  notwitlistanding  it  was  polished  and  improved  by  die 
united  endeavours  of  a  body  of  men,  who  engrossed  all  the 
learning  of  Europe  for  centuries  together ;  notwithstanding 
it  was  firmly  and  resolutely  executed  by  persons  the  best  cal- 
culated for  establishing  tyranny  and  de?.potism,  being  fired 
witli  a  bigoted  enthusiasm^  (which  prevailed  not  only  among 
the  weak  and  simple,  but  even  among  those  of  the  l>est  na- 
tural and  acquired  endowments,)  unconnectetl  widj  tlieir  kU 
low-subjects,  and  totally  indifferent  wljut  might  befal  tlmt 
posterity  to  which  they  bore  no  ende^iring  relation  :  —  yet  it 
vanished  into  notliing,  when  Uie  eyes  of  ibe  people  were  a 
[  no  ]  little  enlightened,  and  they  set  diemselves  with  vigour  to  ojv 
pose  it.  So  vain  and  ridiculous  is  the  attempt  to  live  in 
society,  ^vnthout  acknowledging  tlie  obligations  which  it  lays 
US  under ;  and  to  affect  an  entire  independence  of  that  civil 
state,  which  protects  us  in  aU  our  rights,  and  gives  us  every 
odier  liberty,  that  only  excepted  of  despising  the  laws  of  tlie 
community. 


Having  tlius,  in  some  degree,  endeavoured  to  trace  out  the 
onginal  and  subsequent  progress  of  the  papal  usurpations  in 
England,  let  us  now  return  to  the  statutes  of  praemunire^ 
^hich  were  frame<l  to  encounter  this  overgromm  yet  m creasing 
<^-  Khig  Edward  I.,  a  wise  and  magnanimous  prince,  set 
him»eir  in  earnest  to  shake  off  iliis  servile  yoke^  He  would 
not  siiffci-  hii  bihhop*  to  atlcnd  a  general  council,  till  they  Itml 
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sworn  not  to  receive  the  papal  benediction.  He  made  light 
of  all  papal  bulles  and  processes :  attacking  Scotland  in  de^ 
fiance  of  one :  and  seizing  the  temporalties  of  his  clergy,  who 
under  pretence  of  another  refused  to  pay  a  tax  imposed  by 
parliament.  (5)  He  strengthened  the  statutes  of  mortmain ; 
thereby  closing  the  great  gulph,  in  which  all  the  lands  of  the 
kingdom  were  in  danger  of  being  swallowed.  And,  one  of 
his  subjects  having  obtained  a  bulle  of  excommunication 
against  another,  he  ordered  him  to  be  executed  as  a  traitor, 
according  to  the  antient  la^  **.  (6)  And  in  the  thirty-fifth 
year  of  his  reign  was  made  the  first  statute  against  papal  pro- 
visions, being,  according  to  sir  Edward  Coke  *,  the  foundation 
of  all  the  subsequent  statutes  oS  praemunire,  which  we  rank  as 
an  offence  inunediately  against  the  king,  because  every  en- 
couragement of  the  papal  power  is  a  diminution  of  the  au- 
thority of  the  crown. 

In  the  weak  reign  of  Edward  the  second  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with- 
stood him ;  and  it  was  one  of  the  principal  articles  charged 
against  that  unhappy  prince,  that  he  had  given  allowance  to 
the  bulles  of  the  see  of  Rome.  But  Edward  the  third  was  of 
a  temper  extremely  different :  and  to  remedy  these  inconve- 
niences first  by  gentle  means,  he  and  his  nobility  wrote^an  [111] 
expostulation  to  the  pope;  but  receiving  a  menacing. and 
contemptuous  answer,  withal  acquainting  him,  that  the  em- 
peror, (who  a  few  years  before  at  the  diet  of  Nuremberg, 
A.  Z).  132S,  had  established  a  law  against  provisions*',)  and 

h  Bro.  Abr,  tit,  Corone,  115.  Treason^       *  2  Inst  583. 
14.     5Rep.  p.l.    fol.  12.   SO  Ass.  19.         i"  Mod.  Un.  Hist.  xxix. 293. 

j 

(5)  At  this  time  the  clergy  taxed  themselves ;  it  was  not,  therefore,  foi^ 
refusing  to  pay  a  tax  imposed  by  parliament,  in  which  they  would  have 
been  fully  justified,  but  for  procuring  a  bulle,  by  which  the  clergy  of  all 
Christian  countries  were  forbidden  to  grant  to  laymen^  the  revenues  of 
their  benefices,  without  leave  of  the  holy  see,  and  under  the  protection 
of  it  refusing  the  king  a  fifth,  that  he  issiTed  a  proclamation  of  outlawry 
against  them,  and  took  possession  of  all  their  lay  fees,  goods,  and  chattels. 
Lingard,  Hist.  iiL  340. 

'  (6)  But  because  that  lawe  had  not  of  long  time  beene  put  in  execution, 
the  chancellor  and  treasurer  kneeled  before  the  kmg,  and  obtained  grace 
for  hira,  so  as  he  was  onely  banished  out  of  the  reaime.  Davis,  95.  and 
the  placiia  referred  to  in  Brooke.       '  .       .  ••- 
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also  ihe  king  of  France,  had  lately  submitted  to  the  holy  see; 
tJic  king  replied,  tliat  if  botli  the  emperor  and  the  French 
king  should  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown.  Here- 
upon more  sharp  and  penal  laws  were  devised  against  pro- 
visors  \  which  enact  se%*erally,  tliat  the  court  of  Rome  shall 
not  present  or  collate  to  any  biiihoprick  or  living  in  England ; 
and  that  whoever  disturbs  any  patron  in  the  presentation  to  a 
living  by  virtue  of  a  papal  provision,  such  provisor  shall  pay 
fine  and  ransom  to  the  king  at  his  will,  and  be  imprisoned 
till  he  renounces  such  provision ;  and  the  same  punishment 
is  inflicted  on  such  as  cite  the  king,  or  any  of  his  subjectSt 
to  answer  in  die  court  of  Rome.  And  when  the  holy  see 
resented  these  proceedings,  and  pojie  Urban  V.  attempted  to 
revive  the  vasalage  and  annual  rent  to  which  king  John  liad 
subjected  his  kingdom,  it  was  unanimously  agreed  by  all  the 
estates  of  the  realm  in  parliament  assembled,  40  Ed w.  11 1., 
that  king  John's  donation  was  null  and  void,  being  without 
the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath :  and  all  the  temporal  nobihty  and  commons  engaged, 
that  if  the  pope  should  endeavour  by  process  or  otherwise  to 
maintain  these  usurpations,  tliey  would  resist  and  withstand 
him  with  all  their  pow^er  ™* 

In  the  reign  of  Richard  the  second,  it  was  found  necessary 
to  sharpen  and  strengtlien  tliese  laws,  and  tlierefore  it  was 
enacted  by  statutes  SRic.lL  c.5.  and  7Ric.IL  c*12.  first, 
that  no  alien  should  be  capable  of  letting  his  benefice  to  farm; 
m  order  to  compel  such  as  had  crept  in,  at  least  to  reside  on 
their  preferments  :  and,  afterwards,  that  no  alien  shoukl  be 
[  112  ]  capable  to  be  presented  to  any  ecclesiastical  preferment, 
under  the  penalty  of  the  statutes  of  provisors.  By  the  sta- 
tute 12  Ric.IL  cAB*  all  liegemen  of  the  king,  accepting  of  a 
living  by  any  foreign  provision,  are  put  out  of  the  king^s  pro- 
tection, and  tlie  benefices  mmle  void.  To  which  the  statute 
13  Uic.ll.  St.  2.  c2.  adds  banishment  and  forfeiture  of  lands 
^d  goods  :  and  by  c.  3.  of  the  same  statute,  any  person  bring- 
ing over  any  citation  or  excommunication  from  beyond  sea* 
Ji^Ti'^^J;'""'  *^*  *^^  Edw.ill.  m  scld.  tn  Fki>  10.  «, 
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on  account  of  tlie  execution  of  the  foregoing  statutes  of  provJ- 
3ors,  shall  be  imprisoned^  forfeit  his  goods  and  lands,  and 
moreover  suffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  these  statutes  the  word* 
praammire Jadas^  being  (as  we  said)  used  to  command  a  cita- 
tion of  the  partes  have  denominated  in  common  speech  not 
only  the  writ,  but  the  offence  itself  of  maintaining  the  papal 
jiower,  by  the  name  of  praanunire.  And  accordingly  the 
next  statute  I  shall  mention,  which  is  generally  referred  to 
by  all  subsequent  statutes,  is  usually  called  the  statute  of 
praemunire.  It  is  tlie  statute  16  Ric.IL  c,5.  which  enacts, 
tliat  whoever  procures  at  Rome,  or  elsewhere,  any  transla* 
tions,  processes,  excommunications,  bulles,  instruments,  or 
other  things,  which  touch  the  king,  against  him,  his  crown, 
and  realm,  and  all  persons  aiding  and  assisting  therein,  shaU 
be  put  out  of  the  king's  protection,  their  lands  and  goods  for- 
feited to  the  king's  use,  and  they  shall  be  attached  by  tlieir 
bodies  to  answer  to  the  king  and  his  council :  or  process  of 
praemunire  facias  shall  be  made  out  against  them  as  in  otlier 
cases  of  provisors.  (7) 

By  the  statute  2  Hen.  IV.  c.3.  all  persons  who  accept  any 
provision  from  the  pope,  to  be  exempt  from  canonical  obe- 
dience to  their  proper  ordinarj',  are  also  subjected  to  tlie 
penalties  of  praemunire*  And  this  is  the  last  of  our  antient 
statutes  touching  this  offence;  the  usurped  civil  power  of  the 
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(7)  In  the  parliament  in  which  this  statute  was  drawn  yp^  tlie  king  upon 
the  ptjdtion  of  the  commons,  had  inquired  of  the  estates  of  the  realiu,  mhat 
they  would  do,  if  the  pof>e  were  to  excomrnuiiicate  hishops  for  bstituting 
the  king's  prejsentees,  where  they  had  obtained  judgtiient  in  the  \i\x\^% 
courts  against  the  appointet^  of  the  pope ;  or  should  attempt  to  traiiiilute 
then)  from  thetr  present  sees  to  other  sees  out  of  the  kmgdom  (a  mode  then 
in  use  for  getting  rid  of  an  obnoxious  bishop).  The  answer  of  the  lordet 
and  commons  was  in  itnbstance  that  they  would  stand  by  the  king,  to  live 
and  die,  against  proceedings  such  as  these,  which  would  be  subversive  of  the 
rights  of  tlie  crown.  The  prelates  agreed  in  their  condem nation  of  such 
acts,  and  their  determination  to  resist  them,  but  declared  that  they  did  not 
intend  to  deny  the  pope's  general  right  of  excommunication  and  translation. 
Upon  these  answers  the  statute  was  tVanied ;  Doctor  Lingard  doubts  whether 
it  was  ever  formally  passed,  but  it  wn«f  always  acted  on,  and  has  been  Icsgis- 
lativeiy  recognised  as  a  valid  statute  in  many  instances.  lingard's  WaU  iv, 
310, 
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bishop  of  Roiiie  hemg  pretty  well  broken  down  by  these  sta- 
tutes, as  his  usurjied  religious  |Hiwcr  was  in  about  fi  century 
afterwards ;  the  spirit  of  the  nation  being  so  much  raised 
agtiinst  foreigners,  that  about  this  time,  in  the  reign  of  Henry 
the  fifth,  the  alien  priories,  or  abbeys  foi-  foreign  monks,  were 
suppressed^  and  their  lands  given  to  the  crown.  And  no 
farther  attempts  were  afterwards  made  in  support  of  tliese 
foreign  jiulsdiclions. 

A  LEARNED  writer,  before  referred  to,  is  therefore  greatly 
mistaken,  when  he  says  ",  that  in  Hcnrj^  the  sixth's  time  the 
archbishop  of  Canterbury  and  other  biijhops  offered  to  the 
king  a  large  supply,  if  he  would  consent  that  all  laws  agaln&t 
provisors,  and  especially  the  statute  16  Ric.II^  might  be  re- 
pealed ;  but  that  this  motion  was  rejected.  This  account  is 
incorrect  in  all  it's  branches.  For,  first,  the  application, 
which  he  probably  means,  was  made  not  by  the  bishops  only, 
but  by  the  unanimous  consent  of  a  provincial  synod,  assem- 
bled in  1 1'39,  18  Hen.VL,  that  very  synod  which  at  the  same 
time  refused  to  confirm  and  allow  a  papal  bullet  which  then 
was  laid  before  tliem*  Next,  the  purport  of  it  was  nt>t  to 
procure  a  re|>eai  of  the  statutes  against  provisors,  or  that  of 
Richard  IL  in  particular,'  but  to  request  that  the  penalties 
tljereof,  which  hy  a  forced  construction  were  applied  to  all  that 
sued  in  die  spiritual,  and  even  In  many  temporal,  courts  of 
this  realm,  might  be  turned  against  the  proper  objects  only; 
tliose  who  appealed  to  Rome,  or  to  any  foreign  jurisdiction  : 
the  tenor  of  the  petition  being,  "  that  those  penalties  should 
*'  be  taken  to  extend  only  to  those  that  commenced  any  suits 
**  or  procured  any  vnrits  or  public  instruments  at  Rome  or 
*^  elsewhere  out  of  England ;  and  that  no  one  should  be  pro- 
**  secuted  upon  that  statute  for  any  suit  in  the  spiritual  courts 
*•  or  lay  jurisdictions  of  this  kingdom/*  Lastly,  the  mo- 
tion was  so  tar  Irom  being  rejected,  tliat  tlie  king  promised 
to  recommend  it  to  the  next  paillament,  and  in  the  mean 
time  tluit  no  one  should  be  molested  upon  this  account  And 
liie  clergy  were  so  satisfied  wiUi  their  success,  that  they  granted 
to  the  king  a  whole  tenth  upon  this  occasion  ^, 

r  U^  3       Ani>  indeed  so  far  was  the  archbishop,  who  presided  in 
tlib  synod,   from  countenancing  the  usurjied  power  of  the 
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pope  in  this  realm,  that  he  was  ever  a  firm  opposer  of  it. 
And,  particularly  in  the  reign  of  Henry  the  fifth,  he  pre- 
vented the  king's  uncle  from  being  then  made  a  cardinal,  and 
legate  a  latere  from  the  pope ;  upon  tlie  mere  prmciple  of 
it's  being  within  the  mischief  of  papal  provisions,  and  dero- 
gatory from  the  liberties  of  the  English  church  and  nation.  (8) 
For,  as  he  expressed  himself  to  the  king  in  his  letter  upon 
that  subject,  "  he  was  bound  to  oppose  it  by  his  ligeance, 
*^  and  also  to  quit  himself  to  God  and  the  church  of  this 
"  land,  of  which  God  and  the  king  had  made  him  governor.' 
This  was  not  the  language  of  a  prelate  addicted  to  the  slavery 
of  tlie  see  of  Rome;  but  of  one  who  was  indeed  of  principles 
so  very  opposite  to  the  papal  usurpations,  that  in  the  year 
preceding  this  synod,  ITHen.VL,  he  refiised  to  consecrate 
a  bishop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV. 
A  conduct  quite  consonant  to  his  former  behaviour,  in 
6  Hen. VI.,  when  he  refused  to  obey  the  commands  of  pope 
Martin  v.,  who  had  required  him  to  exert  his  endeavours  to 
repeal  the  statute  of  praemunire  {"  execrabile  iUud  stattduniy^ 
as  tlie  holy  father  phrases  it) ;  which  refusal  so  far  exasper- 
ated the  court  of  Rome  against  him,  that  at  length  the  pi^ 
issued  a  bulle  to  suspend  him  from  his  ofKce  and  authority, 
which  the  archbishop  disregarded,  and  app^ed  to  a  general 
council.  And  so  sensible  were  the  nation  of  their  primate's 
merits,  that  the  lords  spiritual  and  temporal,  and  also  the 
university  of  Oxford,  wrote  letters  to  the  pope  in  his  defence; 
and  the  house  of  commons  addressed  the  king,  to  send  an 
ambassador  forthwith  to  his  holiness,  on  behalf  of  the  arch- 
bishop, who  had  incurred  the  displeasure  of  the  pope  for  op- 
posing the  excessive  power  of  the  court  of  Rome  p. 

p  See  Wilk.  ConciLMag.JBr.  Vol.  III.  digression  ;  if  indeed  it  be  a  digresrion 

jKutim,  and  Dr.  Duck's  life  of  arch-  to  shew  bow  contrary  to  Uie    senti- 

bishop  Chichele,  who  was  the  prelate  ments  of  so  learned  and  pious  a  pie- 

here  spoken   of,   and   the    munificent  late,  even  in  the  days  of  popery,  tiiose 

founder  of  All  Soub  college  in   Ox-  usurpations  were,  which  the   statutes 

ford:  io.  vindication  of  whose  memory  of  praemunire  and  provisors  were  made 

the  author  hopes  to  be  excused  this  to  restrain. 

(8)  This  prelate  (Henry  Beaufort,  the  Bishop  of  Winchester,),  became 
cardinal  in  the  reign  of  hb  great-nephew  Henry  the  Sixth ;  but  he  was 
compelled  to  promise,  that  he  would  do  no  act  in  the  execution  of  his 
office  which  might  derogate  from  the  rights  of  the  crown,  or  of  the  subject; 
and  a  protest  was  made  in  the  king's  name  against  the  entry  of  any  legate 
into  the  kingdom^  except  on  the  king's  petition.  —  Lingard,  y.  145. 
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This  Uien  is  the  origuiftl  meaning  of  tlie  offence,  which 
we  call  prdenumire :  viz.  introtlucing  a  foreign  power  into 
this  land,  and  creating  tmperium  in  impcrio^  by  paying  tliat 
obedience  to  papal  process,  which  constitutionally  belonged 
to  the  kii^g  alone,  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth :  at  which  time  the  i>enalties  of  praemunire 
were  indeed  extended  to  more  papal  abuses  than  before ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  the  see 
of  Rome,  though  not  all  the  corrupted  doctrines  of  the 
Roman  church.  And  therefore  by  the  several  statutes  of 
24  Hen.Vni.  c.  12.  and  25  HenA  III.  c.  19.  &  21.  to  appeal 
to  Rome  from  any  of  the  king's  courts,  which  (though  illegal 
before)  had  at  times  been  connived  at;  to  sue  to  Rome  for 
any  licence  or  dispensation  i  or  to  obey  any  process  from 
thence  ;  are  made  Hable  to  the  pains  o{ jnaemunire.  And,  in 
order  to  restore  to  the  kuig  in  effect  the  nomination  of  vacant 
bishopricks,  and  yet  keep  up  the  established  forms,  it  is  en- 
acted by  statute  25  Hen.VIIL  c.20.  that  if  the  dean  and 
chapter  refuse  to  elect  the  person  named  by  die  king,  or  any 
archbishop  or  bishop  to  confirm  or  consecrate  him,  they  shall 
fall  within  the  penalties  of  the  statutes  of  praetnunire.  Also 
by  statute  5  Eliz*  c.K  to  refuse  the  oath  of  supremacy  will 
incur  the  pains  of  praemunire;  and  to  defend  the  pope*s  ju- 
risdiction  in  tiiis  realm,  is  a  praemunire  for  the  first  offence, 
and  high  treason  for  the  second.  So,  too,  by  statute  13  Eliz, 
c  2.  if  any  one  import  any  agnm  Dei^  crosses,  beads^  or  other 
superstitious  things  pretended  to  be  hallowed  by  the  bishop 
of  Rome,  and  tender  the  same  to  be  used;  or  receive  the 
same  with  such  intent,  and  not  discover  the  offender ;  or  if  a 
justice  of  the  peace,  knowing  thereof,  shall  not  within  four- 
teen days  declare  it  to  a  privj^  counsellor ;  they  all  incur 
praermmire.  But  importing  or  selHng  mass-books,  or  other 
popish  books,  is  by  statute  S  Jac.  L  c.  5.  §  25.  only  liable  to 
a  penalty  of  forty  shillings*  Lastly,  to  contribute  to  the 
maintenance  of  a  Jesuit's  college,  or  any  popish  seminarj'  what- 
ever, beyond  sea ;  or  any  person  in  the  same ;  or  to  contri- 
bute to  the  maintenance  of  any  Jesuit  or  popish  priest  in  Eng- 
land, is  by  statute  27  Elijc  c.2.  made  liable  to  the  penalties  of 
praemunire, 

[  116  3       Thus  far  the  penalties  o[  praemunire  seem  to  haw  kepi 
within  llie  pra|>er  l)ounds  of  their  original  institution,  the  de- 
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pressing  the  power  of  the  pope :  but,  lliey  being  pains  of  no 
inconsiderable  consequence,  it  has  been  thought  fit  to  apply 
the  same  to  other  heinous  offences ;  some  of  whicli  bear  more, 
and  some  le^s,  relation  to  this  original  offence,  and  some  no 
relation  at  all. 

Thus,  1.  By  the  statute  1  &  2  Ph,  &  Mar.  c.B.  to  molest 
the  possessors  of  abbey  lands  granted  by  parliament  to  Henry 
the  eighth,  and  Edward  the  sixth,  is  a  praemunire,  2,  So 
likewise  is  the  offence  of  acting  as  a  broker  or  agent  in  any  ^ 
usurious  contract,  when  above  ten  per  cent,  interest  is  ttiken^ 
by  statute  13  Eliz,  c,  8.  (9)  3.  To  obtain  any  stay  of  proceed- 
ings, other  than  by  arrest  of  judgment  or  writ  of  error,  in 
any  suit  for  a  monopoly,  is  likewise  a  praemunire,  by  statute 
21  Jac- 1,  c.  3,  4,  To  obtain  an  exclusive  patent  for  the  sole 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  also  a  praemunire  by  two 
statutes:  the  one  16Car.  I,  c. 2K  the  other  I  Jac.  II,  c.8. 
5,  On  the  aboliticHi,  by  statute  12  Car,  II.  c*  24--  of  purvey^ 
ance  **,  and  the  prerogative  of  pre-emption,  or  taking  any 
victual^  beasts,  or  goods  for  the  king^s  use,  at  a  stated  price, 
without  consent  of  tlie  proprietor,  the  exertion  of  any  such 
power  for  the  future  was  declared  to  incur  the  penalties  of 
praemunire,  (10)  6.  To  assert,  maliciously  and  advisedly,  by 
speaking  or  writing,  that  both  or  eitlier  house  of  parliament 
have  a  legislative  authority  without  the  king,  is  declared  a 
praemunire  by  statute  1 3  Car*  IL  c.  1 ,  7*  By  the  habeas  corpus 
act  also,  SI  Car.  II.  c.  2.  it  is  a  praemtmirey  and  incapable  of 
the  king's  pardon,  besides  other  heavy  penalties ',  to  send  any 
■i  Sec  Vol.L  p«g.387*  '  See  VoU.  pogJSS,     Vol.IIL  v^ASl. 


(9)  Several  statutes  (see  Vol  IL  p,  465.)  have  reduced  the  legal  rate  of 
interest ;  but  none  seems  to  have  repealed  this  clause  of  the  statute  of 
Elizabeth. 

(10)  This  is  a  mistake.  By  the  statute,  any  person  exercising  purveyance 
for  the  future  is  to  be  imprisoned  by  the  justices  near,  and  proceeded 
against  by  indictment  at  the  next  sessions ;  and  the  party  grieved  may, 
besides,  bring  a  civil  action,  and  recover  treble  dajnages  and  treble  costs : 
but  the  penalties  of  prtrmunire  are  inBictcd  only  as  in  the  case  of  mono- 
polies just  before  mentioned,  where  a  party,  after  notice  that  the  action 
is  grounded  on  the  statute,  obtains  any  stay  of  proceedings  or  execution, 
other  than  by  authority  of  the  court,  arrest  of  judgmeot,  or  writ  of  error. 
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Mibject  t»r  this  realm  n  priiifmer  into  parts  beyond  the  neas, 
8.  By  die  statute  1  W,  &  M,  st.  I.  c.  8.  persons  of  eighteen 
years  of  age,  rcfiLsliig  to  take  tlie  new  oaths  of  allegiance,  as 
weli  as  supremacy,  upon  tender  by  the  proper  magistrate,  are 
subject  to  the  [>cnalde-s  of  a  praenmnire;  and  liy  statute 
n?  ]  7  tfc8  W.  III.  c.  24.  Serjeants,  connsellors,  proctors^  attorneys, 
and  all  ulTicers  of  courts,  practising  without  having  taken  the 
oaths  of  allegiance  and  supremacy,  and  subscribed  the  de- 
I'lar^ilicin  against  pojiery,  are  guilty  of  a  ptatmunire^  wlietlier 
the  oath  be  tendered  or  no.  (11)  9,  By  the  statute  6  Ann, 
c.  7t  U>  assert  maliciously  and  directly,  by  preaching,  teach*- 
ing,  or  advUed  six»aking,  that  the  then  pretended  prince  of 
Wales,  or  any  person  other  than  according  to  the  acts  of  set- 
tlement and  union,  hath  any  right  to  the  dirone  of  these  king- 
doms; or  that  the  king  and  parliament  cannot  make  laws  to 
limit  tlie  descent  of  tlie  crown  ;  such  preaching,  teaching,  or 
advised  speaking  is  a  praemunire.'^  as  WTiting,  printing,  or 
publisb'mg  the  same  doctrines  amounted,  we  may  remember, 
to  high  treason.  10.  By  statute  6  Ann.  c,  23.  if  the  assembly 
of  peers  in  Scotland,  convened  lo  elect  their  sixteen  repri^ 
seutatives  In  the  British  parliament,  shall  presume  to  treat  of 
any  other  matter  save  only  the  election,  they  incur  the  pe- 
nalties of  a  pracmunin\  11.  Tlie  statute  6  Geo.  I.  c»  18. 
(enacted  in  tlie  year  after  tlic  infamou'^  south-sea  project  had 
beggareil  half  the  nation)  makes  all  unwarrantable*  under- 
takings by  unlawful  subscriptions,  then  commonly  known  by 
the  names  of  bubbles,  subject  to  die  penalties  of  a  praemunire. 
12.  The  statute  12  Geo.  III.  c.  1 1.  subjects  to  the  penalties 
of  the  statute  o( praemunire  all  such  as  know  ingly  and  wilfully 
*  solemnize,  assist^  or  are  present  at,  any  forbidden  marriage  of 
such  of  the  descendants  of  the  bo<ly  of  king  George  II.  as 
are  by  that  act  prohibitcii  to  contract  matrimony  without  the 
consent  of  the  crown  \ 

Havinc;  tlius  inquired  into  tlie  nature  and  several  species 

of  praemunire^  it's  [>unishnient  may  be  gathered  from  the  fore* 

going  8tatuies,  which  arc  thus  shortly  !;ummc^l  up  by    Rir 

Edward  Coke':  '*  that  from    the   conviction,  the  defendant 

'  S«e  Book  L  ch.i.  'I  Imwltfd. 


(It)  Scciuiti;, p.  5Sw (6) 
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^^  shall  be  out  of  the  king's  protection,  and  his  lands  and 
^^  tenements,  goods  and  chattels,  forfeited  to  the  king :  and 
"  that  his  body  shall  remain  in^  prison  at  the  Icings  pleasure : 
"  or  (as  other  authorities  have  it)  durir^  life"^':*  both  which  [  118  ] 
amount  to  the  same  thing ;  as  the  king  by  his  prerogative 
may  any  time  remit  the  whole,  or  any  part,  of  the  punish- 
ment, except  in  the  case  of  transgressing  the  statute  of  habeas  > 
corpus.  (12)  These  forfeitures  here  inflicted,  do  not  (by  the  way) 
bring  this  offence  within  our  former  definition  of  felony;^ 
being  inflicted  by  particular  statutes,  and  not  by  the  common 
law.  But  so  odious,  sir  Edward  Coke  adds,  was  this  offence 
of  praemunire^  that  a  man  that  was  attainted  of  the  same 
might  have  been  slain  by  any  other  man  without  danger  of 
law :  because  it  was  provided  by  law  ^,  that  any  man  might 
y_  do  to  him  as  to  the  king's  enemy;  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  position  its^,  that  it  is  at  any 
time  lawful  to  kill  an  enemy,  is  by  no  means  tenable :  it  is 
only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  in 
the  heat  of  battle,  or  for  necessary  self-defence.  And  to  ob- 
viate such  savage  and  mistaken  notions  %  (IS)  the  statute 
5  Eliz.  c.  1.  provides,  that  it  shall  not  be  lawful  to  kill  any 
person  attainted  in  2l  praemunire^  any  law,  statute,  opinion,  or 
exposition  of  law  to  the  contrary  notwithstanding.  But  still 
such  delinquent,  though  protected  as  a  part  of  the  public 
from  public  wrongs,  can  bring  no  action  for  any  private  in-* 
jury,  how  atrocious  soever,  being  so  far  out  of  the  protection 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
any  grievance  which  he  as  an  individual  may  suffer.  And  no 
man,  knowing  him  to  be  gml^^  can  with  safety  give  him 
comfort,  aid,  or  reliefs. 

•^  1  Built  199.  *  Bto.Abr.  t.Cortme.  197. 

^  StoL  25  Ed.III.  8t.5.  c.22.  '  1  Hawk.F.C.  c.  19.  f.47. 

(IS)  It  seems  hardly  to  amount  to  the  same  thing;  —  io  the  one'casey 
the  term  of  imprisonment  would  be  at  the  discretion  of  the  court,  voluntas 
Domini  Regit  in  curid ;  in  the  other,  the  court  would  have  no  discretion, 
but  must  pronounce  the  sentence  of  imprisonment  for  life,  and  the  party 
would  be  left  for  any  remission  of  it  to  the  royal  mercy,  {volwdat  Dotmm 
Regit  in  camerd.)    See  post,  p.  121. 

(13)  There  was  more  ground  for  this  notion  than  is  implied  in  the  text, 
for  the  statute  referred  to  in  the  margin,  whfch  b  one  of  those  agaiost 
provisors,  expressly  enacts,  that  he  who  offends  **  against  such  provison  in 
body,  goods  or  other  possesdoos,  shall  be  excused  before  all  men,  and  for 
su'di  aftteeiihall  neiner  be  grieved,  or  let  at  this  vak  of  any  one.'* 

vol..  iV.'  K 
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OF  MISPRISIONS  AND  CONTEMPTS 

AFFECTING    THE    KING    AND 

GOVERNMENT. 

'T^HE  fourth  species  of  offencesj  more  imraetl lately  against 
the  king  and  government,   are  entitled  misprisions  and 
contempts. 

MispRtsiox^  (a  term  derived  from  the  old  French,  mesprii^ 
a  neglect  or  contempt)  are,  in  the  acceptation  of  our  law, 
generally  understood  to  be  all  such  high  offences  iis  are  under 
the  degree  of  capital,  but  nearly  bordering  theret»n  :  and  it 
is  said,  timt  a  misprision  is  contained  in  every  treason  and 
felony  whatsoever;  and  that  if  the  king  so  please,  the  offender 
»fnay  be  proceeded  against  for  the  misprision  only*-  And 
pupon  the  same  principle,  while  the  jurisdiction  of  the  star- 
chamber  subsisted,  it  was  held  that  the  king  might  remit  a 
prosecution  for  treason,  and  cause  the  delinejuent  to  be  cen- 
sured in  that  court,  merely  for  a  high  misdcmesnor ;  as  hap- 
pened in  the  case  of  Roger  earl  of  Rutland,  in  43  Eliz*  who 
was  concerned  in  tiie  earl  of  Essex's  rebellion  **.  Misprisions 
are  generally  divided  into  two  sorts ;  negative,  which  consist 
in  the  concealment  of  something  which  ought  to  be  revealed ; 
and  positive,  wliich  consist  in  the  commission  of  something 
which  ought  not  to  be  done. 

[  ISO  ]       '•  Of  the  first,  or  negative  kind,  is  what  is  called  misprision 
of  treason ;  consisting  in  tlic  bare  knowledge  and  concealment 

^  Hudion  of  tb«  ootirt  of  itar-ch«m- 
t»ef.     MS.mM%^Brii,{\) 


•  Y««Hj.  a  Uic.  ill.  10.  StauRdf. 
P.C  37.  K«L  71*  I  H*i.  PX.  374. 
t  Baimk.  P.C.  c.». 


(1)  This  hu  been  lincc  published  in  ihe  CoUeclaoeR  Juridiak  vol.  u. 
pp.  1— »4L    See  pott,  p.  368. 
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of  treason,  without  any  degree  of  assent  thereto:  for  any 
assent  makes  the  party  a  principal  traitor ;  as  indeed  the  con- 
cealment, which  was  construed  aiding  and  abetting,  did  at 
the  common  law :  in  like  manner  as  the  knowledge  of  a  plot 
against  the  state,  and  not  revealing  it,  was  a  capital  crime  at 
Florence  and  in  other  states  of  Italy  S  But  it  is  now  enacted 
by  the  statute  1  &  2  Ph.  &  M.  clO.  that  a  bare  concealment 
of  treason  shall  be  only  held  a  misprision.  This  concealment 
becomes  criminal,  if  the  party  apprized  of  the  treason  does 
not,  as  soon  as  conveniently  may  be,  reveal  it  to  some  judge 
of  assize  or  justice  of  the  peace  \  But  if  there  be  any  pro- 
bable circumstances  of  assent,  as  if  one  goes  to  a  treasonable 
meeting,  knowing  beforeJiand  that  a  conspiracy  is  intended  - 
against  the  king;  or,  being  in  such  company  once  by  accid^t^ 
and  having  heard  such  treasonable  conspiracy,  meets  the  same 
company  again,  and  hears  more  of  it,  but  conceals  it ;  this  is 
an  implied  assent  in  law,  and  makes  the  concealer  guilty  of 
actual  high  treason  ^. 

There  is  also  one  positive  misprision  of  treason,  created  so 
by  act  of  parliament.  The  statute  13  Eliz.  c.2.  (2)  enacts, 
that  those  who  forge  foreign  coin  [of  gold  or  silver],  not  cur- 
rent in  this  kingdom,  their  aiders,  abettors,  and  procurers, 
shall  all  be  guilty  of  misprision  of  treason.  For,  though  the 
law  would  not  put  foreign  coin  upon  quite  the  same  footing  as 
our  own ;  yet,  if  the  circumstances  of  trade  concur,  the  falsi- 
fying it  may  be  attended  with  consequences  almost  equally 
pernicious  to  the  public ;  as  the  counterfeiting  of  Portugal 
money  would  be  at  present ;  and  therefore  the  law  has  made 
it  an  offence  just  below  capital,  and  that  is  all.     For  the 

'  Guicdard.  Hist.  b.  3.  ft  13.  'I  Hawk.   P.  C  c  90.  s.  3. 

•^  I  Hal.  P.  C.  372. 

(2)  This  ought  to  be  14  Eliz.  c.3.,  and  the  author  has  been  led  into 
the  mistake  by  implicitly  copying  Hawkins;  but  the  13 Eliz.  c.2.  did  also 
create  a  positive  misprision  df  treason  in  the  concealing  the  offer  of  a  bulle, 
or  instrument  of  reconciliation  to  the  see  of  Rome,  for  six  weeks  9^^ 
the  offer  made;  and  the  23  Eliz.  c.  1.  made  the  offence  of  aiding  and  main- 
taining those  who  had  been  guilty  of  the  treasons  constituted  by  that  act, 
liable  only  to  the  penalties  of  misprision  of  treason.  By  the  word  aidert  ip 
this  act,  14  Eliz.  c.5..  Lord  Hale  says,  are  intended  wders  of  the  fact,  not 
aiders  of  the  person,  as  receivers  and  comforters.    1  H.  P.  C.  376. 
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punishment  of  misprision  of  treason  is  loss  of  the  profits  of 
lands  during  Hfej  forfeitore  of  goods,  and  imprisonment  during 
life '.  Which  total  forfeiture  of  the  gotxls  was  originally  in- 
[  121  ]  gicted  while  tlie  offence  amounted  to  principal  treason,  and  of 
course  included  in  it  a  felony,  by  the  common  law^ ;  and  there- 
fore is  no  exception  to  the  genertd  rule  laid  down  in  a  former 
chapter',  that  wherever  an  offence  is  punished  by  such  total 
forfeiture,  it  is  telonv  at  the  common  law. 


MrsPRisiON  qffekniij  is  also  the  concealment  of  a  felony 
which  a  man  knows,  but  never  assented  to ;  for  if  he  assented, 
this  makes  him  either  principal  or  accessory.  And  the  pu- 
nishment of  this,  in  a  public  officer,  by  the  statute  Westm,  I* 
S  Edw,  L  C.9.,  is  imprisonment  for  a  year  and  a  day;  in  a 
common  person,  imprisonment  for  a  less,  discretionary  time ; 
and,  ill  both,  fine  and  ransom  at  the  king's  pleasure  :  which 
pleasure  of  the  king  must  be  obser^'ed,  once  for  all,  not  to 
signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is 
declared  by  his  representatives,  the  judges  in  his  courts  of 
justice;  **  volunlas  regis  in  curia ^  non  in  camera^,**  (3) 


There  is  also  another  species  of  negative  misprisions : 
namely,  the  coftcealing  of  treamrc'trovc^  which  belongs  to  the 
king  or  his  grantees  by  prerogative  royal :  the  concealment 
of  which  was  formerly  punishable  by  death  * ;  (4)  but  now  onlj 
by  fine  and  imprisonment  ^ 

IL  MisparsioKs,  which  are  merely  positive,  are  generally 
denominated  cojitempis  or  high  misdemesnon  /  of  which 


'  1  H*t.  P.  C.  574. 

>  See  pftg.  94. 

«*  1  Hti  PX.375. 


1  Gila.  la.f.S. 
,   3  Inst.  IBS. 


(3)  The  wordt  in  the  statute,  applic&btc  to  a  comroon  penon,  are 
te  Hoy  prendra  a  rur  grevenumf^  which  Lord  Coke  explains,  **  at  the 
king^t  suit  they  thall  be  fined  grievously  and  imprisoned/'  But  the  statute 
with  regikrd  to  common  persons  punishes  only  the  "  not  lulngand  arrestin|[ 
Ivlons  at  the  summons  of  the  sheriff,  nnd  cry  of  the  county ;"  and  seems 
hardly  to  apply  to  misprision  of  felony  in  them,  as  defined  in  the  text.  If 
the  officer  be  unable  to  pay  the  finej  he  shall  be  imprifoaed  three  yean, 
ilnst.  171. 

(4)  It  i»  not  clear,  from  the  pMMge  in  Glanvillc,  whether  the  pimishment 
WM  death,  or  Um  of  membsr. 
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1.  The  first  and  principal  is  the  mal-administration  .of 
such  high  officers,  as  are  in  public  trust  and  employmept. 
This  is  usually  punished  by  the  method  of  parliamentary 
impeachment:  wherein  such  penalties,  short  of  death,  are 
inflicted,  as  to  the  wisdom  of  the  house  of  peers  shall  seem 
proper ;  consbting  usually  of  banishment,  imprisonment,  fines, 
or  perpetual  disability.  Hitherto  also  may  be  referred  the 
offence  of  imbezzling  the  pMic  money ^  called  among  the  Ro-  [  122  ] 
mans  peculatusj  which  the  Julian  law  punished  with  death  in 

a  magistrate,  and  with  deportation,  or  banishment,  in  a  pri- 
vate person  ^,  With  us  it  is  not  a  capital  crime,  but  subjects 
the  committer  of  it  to  a  discretionary  fine  and  imprisonmeiit. 
Other  misprisions  are,  in  general,  such  contempts  of  the  exe- 
cutive magistrate,  as  demonstrate  themselves  by  some  arrogant 
and  undutiful  behaviour  towards  the  king  and  government 
These  are 

2.  Contempts  against  the  king's  prerogative*  As,  by 
refusing  to  assist  him  for  the  good  of  the  public;  either  in  his 
councils,  by  advice,  if  called  upon ;  or  in  his  wars,  by  per^ 
sonal  service  for  defence  of  the  realm,  against  a  rebellion  or 
invasion  K  Under  which  class  may  be  ranked  the  n^lecdng 
to  join  the  jwsse  camtatusj  or  power  of  the  coun^,  being  there- 
unto required  by  the  sheriff  or  justices,  according  to  the 
statute  2  Hen.  V.  c.  8.  which  is  a  duty  incumbent  upon  all  that 
are  fifteen  years  of  age,  under  the  degree  of  nobility,  and  able 
to  travel  *"•  Contempts  against  the  prerogative  may  also  be, 
by  preferring  the  interests  of  a  foreign  potentate  to  those  of 
our  own,  or  doing  or  receiving  any  thing  that  may  create  an 
undue  influence  in  &vour  of  such  extrinsic  power;  as,  by 
taking  a  pension  firom  any  foreign  prince  without  the  consent 
of  the  king  °.  Or,  by  disobeying  the  king's  lawfiil  commands ; 
whether  by  writs  issuing  out  of  his  courts  of  justice,  or  by  a 
summons  to  attend  his  privy  council,  or  by  letters  fi"om  the 
king  to  a  subject  commanding  him  to  return  firom  beyond  the 
seas,  (for  disobedience  to  which  his  lands  shall  be  seized  till 
he  does  i^tum,  and  himself  afterwards  punished,)  or  by  his 
writ  of  ne  exeat  regnum  (5),  or  proclamation,  commanding  the 

^  Itut.4*  18.  9.  *"  hunb.  Eir.  SSS. 

»  1  Hawk.  P.  C.  c22.  s.2.  °  3  Inst.  144. 

' >      -> « 

(5)  9€cVol.I.p.26«. 
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subject  to  stay  at  home  °.  Disobedience  to  any  of  these  com- 
mands is  a  high  misprision  and  contempt ;  and  so^  lastly^  is 
disobedience  to  any  act  of  parliament^  where  no  particular 
penalty  is  itssigned  :  for  then  it  is  punishable,  like  the  rest  of 
[  i2S  ]  these  contempts  by  fine  and  imprisonment,  at  the  discretion 
of  the  king*s  courts  of  justice  ^. 

8.  Contempts  and  misprisions  against  the  king's  person 
and  gmyaftmt^ttf  may  be  by  speaking  or  writing  against  them, 
cursing  or  wishing  hini  ill,  giving  out  scandalous  stories  con- 
eerning  him,  or  doing  any  thing  that  may  tend  to  lessen  him 
in  the  esteem  of  his  subjects,  may  weaken  liis  government,  or 
may  raise  jealousies  between  him  and  his  people*  It  has 
been  also  held  an  offence  of  this  species  to  drink  to  the  pious 
memory  of  a  traitor ;  or  for  a  clergyman  to  absolve  persons 
at  the  gallows,  who  there  persist  in  the  treasons  for  which 
they  die :  these  being  acts  which  impliedly  encourage  rebel- 
lion. And  for  this  species  of  contempt  a  man  may  not  only 
be  fined  and  imprisoned,  but  suffer  the  pillory  or  other  in- 
famous coq>oral  punishment  '^ :  (6)  in  like  manner,  as  in  the 
antient  German  empire^  such  persons  as  endeavoured  to  sow- 
sedition^  and  disturb  the  public  tranquillity,  were  condemned 
to  become  the  objects  of  public  notoriety  and  derision,  by 
carrying  a  dog  upon  their  shoulders  from  one  great  town  to 
another.  The  emperors  Otho  L  ajul  Frederic  Barbarossa  in- 
flicted this  punislunent  on  noblemen  of  the  highest  rank '. 

4s  Contempts  against  ihe  king's  (i/ir^  not  amounting  to 
treasoti  ot  praemunirfy  are  the  dental  of  his  right  to  the  cruwii 
in  common  and  unadvised  discourse;  for,  if  it  be  by  advisedly 
speaking,  we  have  seen '  that  it  amounts  to  a  praeimmirc. 
'ITiis  heedless  species  of  contempt  is,  however,  punished  by 


'  Mod.  Uq.  UitLztix.  S8.  Ud. 


(6)  By  the  StiG.3.  cl.'fs.,  the  punisbment  of  tbc  pillory  U  abolaKeilt 
eiccpt  in  ciiAc*  of  perjury,  or  »ubomRtioii  of  perjury,  ami  wilftil,  fiilse,  and 
corrupt  aJl^natation  or  iubomatioii  thereof,  lunounting  to  perjury ;  and  fine 
or  ifnpn*anment,  or  both  sulwtitutcd  for  it.  Thii  punishment,  however, 
hai  wnce  (perhupt  tliroiigh  inadvertency)  been  inflicted  by  thcifTG.J.c.Ui 
(tee ante,  p.  \o^i\  und,  I  b«Ucre, it  rcpMWd  in  dw  Annual  uiutiin  ActJu 
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our  law  with  fine  and  imprisonment  Likewise  if  any  per<^ 
son  shall  in  any  wise  hold,  affirm,  or  maintain,  that  the  com-, 
mon  law  of  this  realm,  not  altered  by  parliament,  ought  not 
to  direct  the  right  of  the  crown  of  England ;  this  is  a  mis- 
demesnor,  by  statute  13  Eliz.  c.l.  and  punishable  with  for- 
feiture of  goods  and  chattels.  (7)  A  contempt  may  also  arise 
from  refusing  or  neglecting  to  take  the  oaths,  appointed  by  t 

statute  for  the  better  securing  the  government;  and  yet 
acting  in  a  public  office,  place  of  trust,  or  other  capacity,  for  [  124  ] 
which  the  said  oaths  are  required  to  be  taken ;  viz,  those  of 
allegiance,  supremacy,  and  abjuration ;  which  must  be  taken 
within  six  calendar  months  after  admission.  The  penalties 
for  this  contempt,  inflicted  by  statute  1  Geo.  I.  st  2.  clS. 
are  very  little^  if  any  thing,  short  of  those  of  a  praemunire : 
being  an  incapacity  to  hold  the  said  offices,  or  any  other :  to 
prosecute  any  suit :  to  be  guardian  or  executor :  to  take  any 
legacy  or  deed  of  gift ;  and  to  vote  at  any  election  for  mem^ 
bers  of  parliament :  and  after  conviction  the  offender  shall 
also  forfeit  500Z.  to  him  or  them  that  will  sue  for  the  same. 
Members  on  the  foundation  of  any  college  in  the  two  uni- 
versities, who  by  this  statute  are  bound  to  take  the  oaths^ 
must  also  register  a  certificate  thereof  in  the  college-register, 
within  one  month  after;  otherwise,  if  the  electors  do  not 
remove  him,  and  elect  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  person  to  succeed  him  by  his 
great  seal  or  sign  manual.  Besides  thus  taking  the  oaths  for 
offices,  any  two  justices  of  the  peace  may  by  the  same  statute  . 
summon,  and  tender  the  oaths  to,  any  person  whom  they 
shall  suspect  to  be  disaffected :  and  every  person  reftisbg  Uttei 
same,  who  is  properly  called  a  non-juror,  shall  be  adjudged 
a  popish  recusant  convict,  and  subjected  to  the  same  penalties 
that  were  mentioned  in  a  former  chapter^;  which  in  the  end 
may  amount  to  the  alternative  of  abjuring  the  realm,  or  suf- 
fering death  as  a  felon.  (8) 

5.  Contempts  against  the  king's  palaces  or  courts  of  Justice 
have  been  always  looked  upon  as  high  mi^risions :  and  by 

'  See  pag.  55. 

(7)  This  statute  was  made  for  the  queen's  life,  and  has  expired* 

(8)  But  see  pp.  58,59.  nn.  (6)  (7).  '      .  '. 
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the  antient  law,  before  the  conquest^  fightbg  in  the  king's 
palace,  or  before  the  king's  judges,  was  punished  with  death  *. 
So,  too,  in  the  old  Gothic  constitution,  there  vere  many  places 
privileged  by  law,  quibits  major  rcDerentia  et  securitas  debettir^ 
ui  tanpln  et  jndiciay  quae  sancta  kabebantw,  —  arces  el  aida 
regis,  —  deniqiie  locus  qwJibet  praesente  ant  advent  ante  rege  **. 
^£  125  ]  And  at  present,  with  ys>  by  the  statute  33  Hen,  VIIL  c,12. 
malicious  striking  in  the  king's  palace,  wherein  his  royal  per- 
son resides,  whereby  blootl  is  drawn,  is  punishable  by  |>erpetual 
imprisonment,  and  fine  at  tlic  kiiig*s  pleasure;  and  also  witli 
loss  of  the  offender's  right  hand,  the  solemn  execution  of 
which  sentence  is  prescribed  in  the  statute  at  length. 


BvT  striking  in  the  king's  superior  courts  of  justice,  in 

Westminster-hall,  or  at  the  assizes,   is   made  still  more  penal 

than  even  In   the  kings  palace.     The   reason  seems   to  be, 

that  those  courts  being  antlently  held  in   the   king's   palace, 

and  before  the  king  hbiself,  striking  there  included  the  former 

contempt  against  the  king's  palace,  and  something  more ;  viz, 

the  disturbance  of  public  justice.     For  this  reason,   by  tlie 

antient  common  law  befort;  the  coociuest*,   striking  in  tlie 

king's  courts  of  justice,   or  drawing  a  sword  therein,  was  a 

capital  felony :  and  our  niotlem  law  retains  so  much  of  the 

lantient  severity  as  only  to  exchange  the  loss  of  life  for  the  loss 

[of  the  offending  limb.     Tlierefore  a  stroke  or  blow  in  such  a 

(court  of  justice,   whether  blood  be  drawTi  or  not,  or  even 

lassaulting  a  judge  sitting  in  the  court,  by  drawing  a  weapon, 

[without  any  blow  struck,   is  punishable  with  the   loss  of  the 

right  hand,  imprisonment  for  life,  ami  forfeiture  of  gtxxls  and 

chattels,  and  of  the  profits  of  his  lands  during  hfe\     A  rescue 

also  of  a  prisoner  from  any  of  the  said  courts,  without  striking 

'•  blow,  is  punished  witli  perpetual  imprisonment,  and  forfeiture 

of  goods,  and  of  the  profits  of  lands  during  life  ^ :  being  looked 

upon  as  an  offence  of  the  same  nature  with  the  last;  but  only, 

as  no  blow  is  actually  given,   the  amputation  of  the  hand  is 

excused.     For  the  like  reason,   an  affray,  or  riot,  near  the 


*  3  Inil.  1 4a  LL.  Jlurtd,np  7.  j-34. 


*  Stauml.  P.C  3a.     3  ImL  140, 141. 
f  1  Hawk.  P.  C.  Cil.  «.S. 


Cfa.  9.  WRONGS.  125 

said  courts,  but  out  of  their  actual  view,  is  punished  only 
with  fine  and  imprisonment '. 

Not  only  such  as  are  guilty  of  an  actual  violence,  but  of  [  126  ] 
threatening  or  reproachful  words  to  any  judge  sitting  in  the 
courts,  are  guilty  of  a  high  misprision,  and  have  been  pu- 
nished with  large  fines,  imprisonment,  and  corporal  punish- 
ment*. (9)  And  even  in  the  inferior  courts  of  the  king,  an 
afiray  or  contemptuous  behaviour  is  punishable  with  a  fine 
by  the  judges  there  sitting ;  as  by  thesteward  in  a  court-leet, 
or  the  like  ^ 

Likewise  all  such,  as  are  guilty  of  any  injurious  treatment 
to  those  who  are  immediately  under  the  protection  of  a  court 
of  justice,  are  punishable  by  fine  and  imprisonment :  as  if  a 
man  assaults  or  threatens  his  adversary  for  suing  him,  a 
counsellor  or  attorney  for  being  employed  against  him,  a 
juror  for  his  verdict,  or  a  gaoler  or  other  ministerial  officer 
for  keeping  him  in  custody,  and  properly  executing  his 
duty^:  which  oflences,  when  they  proceeded  farther  than 
bare  threats,  were  punished  in  the  Gothic  constitutions  with 
exile  and  forfeiture  of  goods  **. 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving 
evidence ;  to  disclose  an  examination  before  the  privy  council; 
or,  to  advise  a  prisoner  to  stand  mute  (all  of  which  are  im- 
pediments of  justice) ;  are  high  misprisions,  and  contempts  of 
the  king's  courts,  and  punishable  by  fine  and  imprisonment. 
And  antiently  it  was  held,  that  if  one  of  thd  grand  jury  dis- 
closed to  any  person  indicted  the  evidence  that  appeared 
against  him,  he  was  thereby  made  accessory  to  the  ofience,  if 
felony :  and  in  treason  a  principal.  And  at  this  .day  it  is 
agreed,  that  he  is  guilty  of  a  high  misprision  %  and  liable  to 
be  fined  and  imprisoned  ^ 

*  Cro.  Car.  S73.  <<   Stiemh.  dejure  Goth,  L  S.  cS. 

*  Ibid.503,  c  See  Bar.  212.     27  Ass.  pi.  44.  §  4. 
»•  1  Hawk.  P.  a  C.21.  8.10.  fol.  138. 

*  S  Iiiat.141,  142.  f  1  Hawk.  P.  C.  c.21.  8.15. 

(9)  It  has  been  determined,  that  a  judge  sitting  at  niti  print  has  the  power 
of  fining  even  a  defendant  conducting  his  own  defence  to  a  criminal  chaige, 
for  contempt  of  the  court  in  the  coune  of  that  defence.  R,  v.  Dwauomt 
4B.&A.J29. 
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CHAPTER    THE    TENTH. 

OF  OFFENCES  against  PUBLIC 
JUSTICE. 


T^HE  order  of  our  distribution  will  next  lead  us  to  take  into 

consideration  such  crimes  and  niisdemesnors  as  more 
especially  uflfect  the  coinmonuoealih^  or  public  polity  of  the 
kingdom  :  which,  however,  as  well  as  tliose  which  are  pecu- 
liarly poinled  against  the  lives  and  security  of  private  subjects, 
are  also  offences  agamst  the  king,  as  the  paierjh mil lus  of  the 
nation :  to  whom  it  appertains  by  his  regal  office  to  protect 
the  community,  and  each  individual  therein,  from  every 
degree  of  injurious  violence,  by  executing  those  laws,  which 
the  people  themselves  in  conjunction  with  him  have  enacted ; 
or  at  least  have  consented  to,  by  an  agreement  either  expressly 
made  in  the  persons  of  their  representatives,  or  by  a  tacit  and 
Implied  consent  presumed  from  and  proved  by  immemorial 
usage. 

The  species  of  crimes  which  we  have  now  before  us,  ie 
subdivided  into  such  a  number  of  inferior  and  subordinate 
classes,  that  it  would  much  exceed  tlie  bounds  of  an  elemen- 
tary treatise,  and  be  insupportably  tedious  to  the  reader, 
were  I  to  examine  them  all  minutely,  or  with  any  degree  of 
critical  accuracy.  I  shall  therefore  confine  myself  principally 
to  general  definitions,  or  descriptions  of  this  great  variety 
of  offences,  and  to  the  punishments  inflicted  by  law  for  each 
particular  offence;  with  now  and  then  a  few  incidental  ob- 
servations :  referring  the  student  for  more  particulars  to  other 
voluminous  authors  ;  who  have  treatetl  of  these  subjects  witli 
greater  precision  and  more  in  detail,  than  is  consistent  wiili 
the  plan  of  these  Commentaries. 
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The  crimes  aiid  misdemesnors  that  more  especially  affect 
the  commonwealth,  may  be  divided  into  five  species :  viz,  of- 
fences against  public  justice^  against  the  public  peace,  against  [ 
public  iradej  against  the  public  hecdtfi^  and  against  the  public 
.  police  or  oeconomy ;  of  each  of  which  we  will  take  a  cursory 
view  in  their  order. 

First,  then,  of  offences  against  public  justice :  some  of 
which  are  felonies,  whose  punishment  may  extend  to  death ; 
others  only  misdemesnors.  I  shall  begin  with  those  that 
are  most  penal,  and  descend  gradually  to  such  as  are  of  less 
malignity. 

1.  Imbezzling  or  vacating  records^  or  falsifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  offence 
against  public  justice.  It  is  enacted  by  statute  8  Hen.  VI.  c  12* 
that  if  any  clerk,  or  other  person,  shall  wilfully  take  away, 
withdraw,  or  avoid  any  record,  or  process  in  the  superior 
courts  of  justice  in  Westminster-hall,  by  reason  whereof  the 
judgment  shall  be  reversed  or  not  take  effect ;  it  shall  be  felony 
not  only  in  the  principal  actors,  but  also  in  their  procurers 
and  abettors.  And  this  may  be  tried  either  in  the  king's 
bench  or  common  pleas,  by  a  jury  de  medietate :  half  officers 
of  any  of  the  superior  courts,  and  the  other  half  common 
jurors.  Likewise  by  statute  21  Jac.I.  c.26.  to  acknowledge 
any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail, 
or  judgment,  in  the  name  of  another  person  not  privy  to  the 
same,  is  felony  without  benefit  of  clergy.  (1)  Which  law 
extends  only  to  proceedings  in  the  courts  themselves:  but 
by  statute  4  W.&  M.  c.4«.  to  personate  any  other  person  (as 
bail)  before  any  judge  of  assize  or  other  commissioner  autho- 
rized to  take  bail  in  the  country,  is  also  felony.  For  no  man's 
property  would  be  safe,  if  records  might  .be  suppressed  or 
falsified,  or  persons'  names  be  falsely  usurped  in  courts,  or 
before  their  public  officers. 

2.  To  prevent  abuses  by  the  extensive  power,  which  the 
law  is  obliged  to  repose  in  gaolers,  it  is  enacted  by  statute 

(1)  But  the  attainder  does  not  work  any  corruption  of  blood,  or  for- 
feiture of  dowen 
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HEdw.IIL  c*10.  that  if  any  gaoler  by  too  great  duress  of 
imprisonment  makes  any  prisoner,  that  he  liath  in  ward,  be- 
[  129  ]  come  mi  approva*  or  an  appellor  against  his  will :  that  is,  as  we 
shall  see  hereafter,  to  accuse  and  turn  evidence  against  some 
other  person  ;  it  is  felony  in  the  gaoler.  For,  as  sir  Edward 
Coke  observes',  it  is  not  lawful  to  induce  or  excite  any  man 
even  to  a  just  accusation  of  another ;  much  less  to  do  it  by 
duress  of  imprisonment :  and  least  of  all  by  a  gaoler,  to  wliom 
the  prisoner  is  committetl  for  safe  custody. 

3.  A  THIRD  offence  against  public  justice  is  obstructing  the 
execution  of  Jawfiil  process.  ThLs  is  at  all  times  an  offence  of 
a  very  high  and  presumptuous  nature ;  but  more  particularly 
so,  when  it  is  an  obstruction  of  an  arrest  upon  criminal  pro- 
cess. And  it  hath  been  holden,  that  the  parly  opposing  such 
arrest  becomes  thereby  part iceps  criminis:  that  is,  an  accessory 
in  felony,  and  a  principal  in  high  treason,**  (2)  Formerly  one 
of  the  greatest  obstructions  to  public  justice,  both  of  the  civil 
and  criminal  kind,  was  the  multitude  of  pretended  privileged 
places,  where  indigent  persons  assembled  together  to  shelter 
themselves  from  justice,  {especially  in  Londotiand  Soutliwark), 
under  the  pretext  of  their  having  been  antient  palaces  of  the 
crown,  or  the  like*^:  all  of  which  sanctuaries  for  iniquity  are 
now  demolished,  and  the  opposing  of  any  process  therein  is 
made  highly  penal,  by  the  statutes  8&9  W.III.  c,27*,  9Geo.L 
C.28*,  and  1 1  Geo^L  c,22.,  which  enact,  that  persons  opposing 
the  execution  of  any  process  in  such  pretended  privileged 
places  within  the  bills  of  mortality,  or  abusing  any  officer  in 
bis  endeavours  to  execute  his  duty  therein,  so  that  he  receives 


'  3  Iiut.9K 

*•  2H«wk,P.C.  C.I7.  ».!, 

c  Such  u   ffkiie-Fria^t  and  ito  en- 


virotii ;  the  Savo^ ;   and  the  Mint  in 
Southwark. 


(s)  It  seetni  that  there  must  be  a  knowledge  of  the  party's  piik  of  the 
particulM*  tpeciei  of  offence,  to  implicate  the  person  opposing  hi*  wrest,  ft> 
acoeyary  to  the  crime  (see  Hawkins  in  the  place  cited) ;  though  where  the 
|Mitf  it  actually  in  the  custody  of  an  accredited  officer,  va  a  constable  or 
nherifl^  ho  that  rescues  hun  mu^t  at  liis  peril  take  notice  of  the  crime  with 
which  he  is  charged*  It  should,  however,  be  understood  in  all  these  cases, 
that  where  clergy  is  taken  away  from  the  original  felony  by  statute,  the 
person  so  hindering  hit  arrest  shall  still  have  his  clergy.  I  Hale  F.C.  609* 
Seethe  I&2G.4  cSs  pa5i.  o.(<5). 
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bodily  hurt,  shall  be  guilty  of  felony»  and  transported  for 
seven  years :  and  persons  in  disguise,  joining  in  or  abetting 
any  riot  or  tumult  on  such  account,  or  opposing  any  process, 
or  assaulting  and  abusing  any  officer  executing  or  for 
having  executed  the  same^  shall  be  felons  witliout  beneBt  of 
clergy.  (S) 


4.  An  escape  of  a  person  arrested  u\yon  criminal  process  by 
ekidmg  the  vigilance  of  his  keepers  before  he  is  put  in  hold  is 
also  an  offence  against  public  justice,  and  the  party  himself  is 
punishable  by  fine  or  imprisonment.**  But  the  officer  permit- 
ting such  escape,  eitlier  by  negligence  or  connivance,  is  much  [  1 30  } 
more  culpable  dian  the  prisoner ;  the  natural  desire  of  liberty 
pleading  strongly  in  his  behalf,  tliough  he  ought  in  strictness 
of  law  to  submit  himself  quietly  to  custody,  till  cleared  by  the 
due  course  of  justice.  Officers  therefore  who,  after  arrest, 
negligently  permit  a  felon  to  escape,  are  also  punishable  by 
fine*:  but  vdutitary  escapes,  by  consent  and  connivance  of 
the  officer,  are  a  much  more  serious  offence :  for  it  is  generally 
agreed  that  such  escapes  amount  to  tlie  same  kind  of  offence, 
and  are  punishable  in  the  same  degree  as  the  offence  of  which 
the  prisoner  is  guilty,  and  for  which  he  is  in  custody,  whether 
treason,  felony,  or  trespass.  And  this  wliether  he  were 
actually  committed  to  gaol,  or  only  under  a  bare  arrest.  ^  But 
the  officer  cannot  be  thus  punished,  till  the  original  delinquent 
hath  actually  received  judgment  or  been  attainted  upon  ver- 
dict, confession,  or  outlawry,  of  the  crime  for  which  he  was 
so  committed  or  arrested:  otherwise  it  might  happen,  that 
the  officer  might  be  punished  for  ti-eason  or  felony,  and  the 
person  arrested  aiid  escaping  might  turn  out  to  be  an  innocent 
man.  But,  before  the  conviction  of  the  principal  party,  the 
officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 
for  a  misdemesnor '•  (4*) 


"  2  Hawk. P. C.  c.l7»s.5. 

•  1  HmJ.  RC.60a. 

'  1  Hal.  P.  C,  590.     2  Hawk.  PX. 
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59B^   9.      2  Hawk. 


(3)  The  9G.1.  c,2a.,  by  which  the  capital  punishment  was  imposed  upon 
the  ofience  Ijut  deicribed,  has  been  repealed  in  that  part  hy  the  1 G.  4. 

(4)  The  otil^ce  for  which  the  party  i^  in  cubtody  must  be«  capital  crime 
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5,  Breach  of  prison  by  the  offender  liimself,  when  com- 
mitted for  any  cause,  was  felony  at  the  conioion  taw  ** :  or  even 
conspiring  to  break  It '.  But  this  severity  is  mitigated  by  the 
%iBl\\iQ  dt'  Jiangejiiibm prismiam^  1  Edw.II.  st.2.,  which  enacts, 
that  no  person  shall  have  judgment  of  life  or  member  for 
breaking  prison,  unless  committed  for  some  capital  offence. 
So  that  to  break  prison  m\i\  escape,  when  lawfully  committed 
for  any  treason  or  felony,  remains  still  felony  as  at  the  common 
law;  and  to  break  prison,  (whether  it  be  the  connty-gaol,  the 
stocks,  or  other  usual  place  of  security,)  when  lawfully  con- 
fined upon  any  other  inlcrior  charge,  is  stilt  punishable  as  a 
high  misdemesnor  by  fine  and  imprisonment.  For  the  statute 
[  131  ]  wliich  ordains  that  such  offence  shall  be  no  longer  capital, 
never  meant  to  exempt  it  entirely  from  every  degree  of 
punishment'.  (5) 


*  1  Hal.  PX.607* 

*  Bract.  ^.3.  rr.S,  c*d. 


1  2HAwk.  PX.  c.  18.  1.81. 


at  the  time  he  t«  stiflered  to  escape,  in  order  to  make  the  i^okiotary  escape 
capital  in  the  officer.  So  that  if  A  is  in  custody  for  having  dangerouily 
voiindcd  B  and  the  ofiicer  suffeni  him  to  escape ;  though  B  should  after- 
wards die,  and  A  thereupon  become  guilty  of  tnurder,  yet  the  escnpc  will 
not  he  eapitul,  for  A  was  in  custody  only  for  a  misdemeiinour  at  the  time 
of  the  escape.  Huwk.P,  C,  B,  2.  c.  19,  8.  S5.  This  rule  applies  also  lo 
breaches  of  prison  within  the  exception  of  the  statute  of  Ed. 2.    lb.  c.l8. 

S.  14. 

The  provisions  already  ntctitioned  in  the  text,  reach  eaies  only  where 
the  escape  is  actually  eflected  j  but  by  the  16  G. 2.  c.3l.,  which  is  mentioned 
for  another  purpose  in  the  following  page,  it  is  niiide  a  felony  punishable 
by  transportation  for  seven  years,  to  assist  any  prisoner  in  attempting  to 
make  his  escape  from  the  custody  of  any  officer  or  person  having  lawful 
dwfBof  him  by  virtue  of  a  warrant  of  commitment  for  treason  or  felony 
(except  petty  hirccny),  expre&sed  in  such  warrant  (and  therefore  a  com- 
mitment on  suspicion  it  not  within  the  act,  I  Leach,  97,  Walder's  case)  j  or 
to  assist  any  felon  in  attempting  to  make  his  escape  from  any  boat  or  ship 
varrying  felons  for  transporttitiou,  or  from  the  contractor  for  their  transporl- 
atioti,  his  assigns  or  agents  oc  any  person  to  whom  such  felon  shall  have 
been  delivered,  in  order  for  transportation. 

(5)  The  offence  of  prison^brench  is  in  law  and  reason  also  complete;, 
whether  the  party  was  or  was  not  guilty  upon  the  charge  for  which  he  was 
imprisoned ;  and  therefore  Hale  lays  it  down  that  he  may  be  tried  and  have 
judgment  for  it,  before  trial  of  the  principal  felony.  At  the  same  time,  with 
joorc  mercy  than  consistency,  he  la>*s  down  that,  if  he  has  been  tried  tor 
the  principal  felony  and  acquitted,  he  shall  not  be  tried  for  the  prison- 
breach,  or  may  plead  hit  acquittal  in   bar.    1  Hale,  H.  P.  C.  611.    The 

practice 
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6.  Rescue  is  the  forcibly  and  knowingly  freeing  another 
from  an  arrest  or  imprisonment ;  and  it  is  generally  the  same 
ofience  in  the  stranger  so  rescuing,  as  it  would  have  been  in 
a  gaoler  to  have  voluntarily  permitted  an  escape.  A  rescue, 
therefore,  of  one  apprehended  for  felony,  is  felony;  for  treason, 
treason;  and  for  a  misdemesnor,  a  misdemesnor  also.  But 
here  likewise  as  upon  voluntary  escapes,  the  principal  must 
first  be  attainted  or  receive  judgment  before  the  rescuer  can 
be  punished :  and  for  the  same  reason ;  because  perhaps  in 
feet  it  may  turn  out  that  there  has  been  no  offence  committed  \ 
By  statute  1 1  Geo.  II.  c.  26.  and  24  Geo.  II.  c.  40.  if  five  or  more 
persons  assemble  to  rescue  any  retailers  of  spirituous  Uquors, 
or  to  assault  the  informers  against  them,  it  is  felony,  and 
subject  to  transportation  for  seven  years.  By  the  statute 
16  Geo. II.  cSl,  to  convey  to  any  prisoner  in  custody  for 
treason  or  [any]  felony  [except  petty  larceny]  any  arms,  in- 
struments of  escape,  or  disguise,  without  the  knowledge  of  the 
gaoler,  though  no  escape  be  attempted,  or  any  way  to  assist 
such  prisoner  to  attempt  an  escape,  though  no  escape  be 
actually  made,  is  felony,  and  subjects  the  offender  to  trans- 
portation for  seven  years :  or  if  the  prisoner  be  in  custody  for 
petit  larceny  or  other  inferior  offence,  or  charged  with  a  debt 
[damages  or  costs  amounting  in  the  whole  to]  100/.,  it  is  then 
a  misdemesnor,  punishable  with  fine  and  imprisonment.  And 
by  several  special  statutes \  (6)  to  rescue,  or  attempt  to  rescue, 

*  1  Hal.  P.C.  607.     Post. 344. • 

'  6  Geo. I.  c.  23.     (Transportation.)  1 9  Geo.  II.  c.  34.     (Smuggling.)     2B 

9Geo.I.  C.22.  (Biack-act.)  8  Geo.  II.  Geo.  1 1,  c.  37.     (Murder.)  27  Geo.  1 1, 

c.  20.       (Destroying    turnpikes,   &c)  c.l5.     (Black-act.) 

practice  in  consequence,  1  believe,  is  to  try  for  the  principal  felony  first, 
and  in  case  of  acquittal,  to  abandon  the  fl|(oiecution  for  prison-breach. 

(6)  Other  statutes  might  be  added  to  those  cited  in  the  margin,  which 
will  however  be  more  conveniently  noticed  under  the  several  offences  to 
which  they  reply.  As  to  those  cited,  the  6G.1.  c.23.  will  be  considered 
hereafter ;  the  capital  punishment  for  rescuing  persons  in  custody  under 
the  greater  number  of  the  offences  specified  in  the  9G.  1.  c.  22.,  and  27  G.2. 
c  15.,  has  been  taken  away  by  4  G.4.  c.  54.,  and  transportation  or  imprison- 
ment with  or  without  hard  labour  substituted ;  the  1 G.  4.  c.  1 1 5.  has  re- 
pealed the  capital  part  of  the  8G.2.  c.20.,  substituting  the  punishments 
last  mentioned;  the  52 G. 5.  c.143.  has  done  the  same  with  the  19G.9.  c.34. 
The  1&2G.4.  c.88.  is  a  general  statute  made  for  the  amendment  of  the 
law  of  rescue.  It  provides,  thtit  where  any  one  shaH  be  coiividted  6f  feloity 
for  the  rescue,  or  assistance  in  the  rescue  of  any  one,  and  be  hereupon 
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any  person  committed  for  the  ofiences  enumerated  in  those 
acts,  is  felony  without  benefit  of  clergy:  and  to  rescue,  or 
attempt  to  rescue,  the  body  of  a  felon  executed  for  murder,  is 
single  felony,  and  subject  to  transportation  for  seven  years. 
Nay,  even  if  any  person  be  charged  with  any  of  the  offences 
against  the  black-act,  9Geo.L  c.22.  and  being  required  by 
order  of  the  privy  council  to  surrender  himself,  neglects  so  to 
do  for  forty  days,  both  he  and  all  Uiat  knowingly  conceal,  aid, 
abet,  or  succour  him,  are  felons  without  benefit  of  clergy, 

[  132  ]  7,  Another  capital  offence  against  public  justice  is  the 
retumtjig  froni  transportation^  or  being  seen  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  for  which  the  offen- 
der was  ordered  to  be  transported,  or  had  agreed  to  transport 
himself  Tliis  is  made  felony  without  beneiit  of  clergy  in  all 
cases,  by  statutes  4  Geo.  I.  c.  1 1.  6  Geo.  I.  c*23,  1 6  Geo.  IL 
c,  15.  and  SGeo.IlLc.  15-  as  is  also  the  assisting  them  to 
escape  from  such  as  are  conveying  them  to  the  port  of  trans- 
portation. (7) 

8,  An  eighth  is  that  of  taking  a  reward,  under  pretence  of 
helping  the  owner  to  his  stolen  goods.  This  was  a  contrivance 
carried  to  a  great  length  of  villainy  in  the  beginning  of  the 


entitled  to  clergy,  and  be  liable  to  one  year's  imprisooEneat,  the  coart 

in&teaci  ihereof  may  sentence  him  to  transportation  for  »even  years,  or  to 
impmoninent  with  or  without  hard  labour  for  any  term  not  lesi  than  one 
nor  more  than  three  year^.  And  it  provides  also,  that  where  any  one  shall 
be  convicted  of  a  tntsdcmeanotir  for  at^saulting  any  officer  or  other  perM>ii^ 
with  mteivt  to  hinder  the  lawful  apprehension  or  detainer  of  any  person 
charged  with  or  Buspected  of  felony,  the  court  may,  in  addition  to  any  pu- 
nishment to  which  such  offender  is  already  liable,  sentence  biai  to  hard 
latK)ur  for  any  term  not  exceeding  two  years,  nor  less  than  six  months. 

(7)  So  much  of  al!  these  sttttutes  as  relates  to  the  punishment  of  persons 
returning  from  transportadon,  is  rejiealed  hy  the  5G,4.  c.84.,  a  general 
act  on  the  subject  of  transportation.  By  sect.  22.  the  offence  n  made  ca^ 
pital^  and  may  be  tried  either  in  the  county  or  place  where  the  party  shall 
be  apprehended,  or  from  which  he  wiw  ordered  to  he  transported.  By  the 
same  section,  the  offence  of  rescuing,  or  attempting  to  rescue,  or  of  con- 
veying dtsguiiie,  instrument  for  escape,  or  arms  to  any  one  while  iu  the  act 
of  being  renioved  or  transported,  is  made  punitbabte  in  the  same  liianner 
8t  prison-breach.  A  reward  of  SO/,  is  to  begireo  for  the  diecoTery  tnd 
conviction  of  any  tucb  o&oder  at  large. 
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reign  of  George  the  first :  the  confetlerates  of  the  felons  thus 
ilkposlng  of  stolen  goods,  at  a  cheap  rate,  to  the  owners  them- 
selves, and  thereby  stiflhig  all  farther  inquhy.  The  famous 
Jonathan  Wild  had  under  him  a  well-disciplined  corps  of 
thieves  who  brought  in  all  their  spoils  to  him  j  and  he  kept  a 
sort  of  public  office  for  restoring  them  to  the  owners  at  half 
price.  To  prevent  which  audacious  practice^  to  the  ruin  and 
in  defiance  of  public  justice,  it  was  enacted  by  statute  4  Geo.  I. 
c,  1  L  that  whoever  shall  take  a  reward  under  the  pretence  of 
helping  any  one  to  stolen  goods,  shall  suffer  as  the  felon  who 
stole  them ;  unless  he  causes  such  principal  felon  to  be  appre- 
hended and  brought  to  trial,  and  also  giv^s  evidence  against 
them.  Wild,  still  continuing  in  his  old  practice,  w*a^  upon 
this  statute  at  last  convicted  and  executed  "**  (8) 


9.  Receiving  of  stolen  goods,  knowing  them  to  be  stolaii  is 
also  a  high  mtsdemesnor  and  affront  to  public  justice.  We 
have  seen  in  a  former  chapter**,  that  this  offence,  which  is  only 
a  misdemesnor  at  common  law,,  by  the  statutes  3  W.  &  M  c.9. 
and  5Ann.  C.31,  makes  the  offender  accessory  to  the  theft 
and  felony.  But  because  the  accessory  cannot  in  general  be 
tried,  unless  with  the  principal  or  after  the  principal  is  con- 
victed, the  receivers  by  that  means  fi-equently  eluded  justice* 
To  remedy  which,  it  is  enacted  by  statute  1  Ann,  sL^.  c,9. 
and  5  Ann.  c.  3 1 .  that  such  receivers  may  still  be  prosecuted 
for  a  misdemesnor,  and  punished  by  fine  mid  imprisonment, 
though  the  principal  felon  be  not  before  taken  so  as  to  be  [  133  ] 
prosecuted  and  convicted.  And,  in  case  of  receiving  stolen 
!ead#  iron,  and  certiiin  other  metals,  such  offence  is  by  statute 
29Geo.IL  c,  30,  punishable  by  transportation  for  fourteen 
years  *=*-  So  that  now-  the  prosecutor  has  two  methods  in  his 
choice  :  either  to  punish  the  receivers  for  the  misdemesnor 
immediately,  before  the  thief  is  taken ^;    or  to  wait  till  the 

""  See  stat.G  Geo.  I*  c.2tk  \B>  of  goods  stolen  by  bum  bouts,  &c.  in 

•>  Seepag.38*  Uie  lliames. 
<"  See  dio  ttatute  2  Geo,  IIL  c.28.         ^   Foster,  374. 
§  12.  far  the  pyniiJijTieixt  of  receivers 

(8)  By  ihe  I  G.  4.  c,  1 15.,  this  act,  m  fur  as  regards  the  possibility  of  ca- 
pital punishment  under  it,  h  repealed^  ami  transportfition  for  life,  or  a  term 
not  leiis  than  seven  years,  or  imprisoninent  with  or  without  hcird  labour  for 
a  term  not  exceeding  seven  yean,  is  substituted,  at  the  discretion  of  the 
court  which  tries  the  prisoner. 
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Alan  tt  eonvided,  an<l  then  punisli  them  as  accessories  to  the 
(limy*  Bttt  i(  i^  provided  by  the  same  statutes,  that  he  shall 
qntw  m'^k^  use  of  one»  and  not  both  of  these  melhock  of  punish- 
HmH-  ^g)  By  the  same  statute  also,  29  Geo.  II.  c.  30,,  persons 
lead»  irowj  and  otlier  iiietulij  tit  their  custody,  aiid  not 
iving  a  salisfeclory  account  how  they  came  by  the  same,  are 
ffuilty  of  a  misdemesnor,  and  punishable  by  fine  or  imprison- 
meikt.  And  by  statute  10  Geo.  IIL  c.48.  all  knowing  receivers 
of  stolen  plate  or  jeweU,  taken  by  robbery  on  the  highway, 
when  a  burglary  accompanies  the  stealing,  may  be  tried 
well  before  as  after  tlie  conviction  of  the  principal,  and 
whether  he  be  in  or  out  of  custody ;  and,  if  convicted,  shall 
be  adjudged  guilty  of  felony,  and  transported  for  fourteen 
years.  (10) 


(9)  The  statutes  of  3  W*&M.  and  SAnne  were  attended  by  the  incon- 
veciiencc  mentioned  in  the  text,  and  also  by  that  of  taktDg  away  the  com- 
inon*law  proceeding  ogmn&t  a  receiver  for  a  lubdeuicsnor,  ihat  offence 
being  merged  in  the  felony.  The  l  Aone  and  sect.  G.  of  5  Anne  were 
passed  to  remedy  these  inconveniences,  and  must  therefore  be  construed 
witli  reference  to  them  ;  accordingly  Mr.  J.  Foster  lays  it  down  as  illegnl  to 
proi^ecute  under  them  for  a  misdemesnor  while  the  principal  t^  in  cii&tody, 
mid  amesnabJe  to  justice ;  and  that  in  iuch  a  case  the  proiccutor  hai  no 
option.  Thii  was  not  inconsistent  with  the  determination  in  Wilke»*f  case, 
1  Leach,  Cr  Ca.  105.,  where  it  was  held  that  a  receiver  might  be  tried  for 
the  misdemesnor,  though  the  principal  felon  might  at  one  period  have 
been  taken  by  the  prosecutor,  who  neglected  to  do  so,  there  being  no  col- 
lusion at  that  time,  nor  any  ability  to  take  him  at  the  time  of  the  prose- 
cution. But  the  32G*3.  c,S9,  (which  extends  to  canes  as  well  of  petty 
larceny  in  the  principals,  tn  which  there  ore  at  cooimon  law  no  Bccct»orics» 
as  to  grand  krcenies,  or  greater  otfencea^)  has  altered  the  law  in  this  respect, 
and  the  recei?er  may  now  be  prosecuted  for  the  misdemesnor,  whether  the 
principal  be  amenable  to  justice  or  not.  Tn  consequence  of  this,  the  uncon- 
ncted  principal  may  be  brought  into  court,  and  is  a  competent  witness 
i^imt  the  receiver.    Hashim's  case,  1  Leach,  Cr.  Ca.  41  s. 

(10)  The  policy  of  the  S9G*2.  c.  30.  has  been  extended  by  the  21  G.  5, 
C.69. 10  stolen  pewter  in  any  form  or  shape  whatever,  and  the  buying  or 
reeeiving  it  with  guilty  knowledge,  whether  the  principal  felon  has  or  has 
not  been  convicted,  is  punishable  by  transportation  for  a  term  not  exceed* 
ing  seven  years,  or  imprisonment  with  hard  labour  for  any  term  not  leu 
ihaD  on€  nor  more  than  three  yearly  with  public  whippings  not  exceedinf 
tJiree  in  number* 

The  stiitutes  of  W.AM,  and  Anne  have  been  often  held  not  to  extend 
to  t)ie  receivers  of  money  stolen,  upou  the  principle,  that  though  in  a  large 
9ca$e  the  term  ^  goods  and  chattels**  might  well  include  it,  yet  the  intent 
of  the  acts  only  extended  to  such  goods  and  cbatteU,  the  piroperty  in  which 

b#itig 


Cb.lO.  WRONGS.  133 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the 
ofience  of  theft-bote^  which  is  where  the  party  robbed  not  only 
knows  the  felon,  but  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute.    This  is  frequently    [  134  ] 
called  compounding  of  felony;   and   formerly  was   held  to 

make  a  man  an  accessory;  but  is  now  punished  only  with 
fine  and  imprisonment  \  This  perversion  of  justice,  in  the 
old  Gothic  constitutions,  was  liable  to  the  most  severe  and 
infamous  punishment.  And  the  Salic  law,  "  latroni  eum  si" 
**  tntlem  habuit^  qui  furtum  celare  vellet,  et  occulte  sine  judice 
"  compositionem  ejus  admittere  ^"  By  statute  25  Geo.  11.  c  S6. 
even  to  advertise  a  reward  for  the  return  of  things  stolen,  with 
no  questions  asked,  or  words  to  the  same  purport^  subjects 
the  advertiser  and  the  printer  to  a  forfeiture  of  50/.  each. 

11.  Common  barretry  is  the  offence  of  frequently  exciting 
and  stirring  up  suits  and  quarrels  between  his  majesty's  sub- 
jects, either  at  law  or  otherwise  *.  The  punishment  for  this 
offence,  in  a  common  person,  is  by  fine  and  imprisonment; 
but  if  the  offender  (as  is  too  frequently  the  case)  belongs  to 
the  profession  of  the  law,  a  barretor,  who  is  thus  able  as  well 
as  willing  to  do  mischief,  otight  also  to  be  disabled  from  prac- 
tising for  the  future  \  And  indeed  it  is  enacted  by  statute 
12  Geo.i.  C.29.  that  if  any  one,  who  hath  been  convicted  of 
forgery,  perjury,  subornation  of  perjury,  or  conunon  bar- 
retry,  shall  practise  as  an  attorney,  solicitor,  or  agent,  in  any 
suit;  the  court,  upon  complaint,  shall  examine  it  in  a  sum- 
mary way ;  and,  if  proved,  shall  direct  the  offender  to  be 
transported   for   seven   years.      Hereunto  may  also  be  re- 

«>  1  Hawk.  P.C.  c.  59.  $  6.  •  1  Hawk.  l^.C.  c.  81.  §  1. 

^  Stiernh.  dejure  Goth.  I.  S.  c.  5.  '  Ibid.  §  14. 

being  in  its  nature  ascertainable  by  outward  marks,  made  it  more  difficult 
for  the  thief  to  dispose  of  them  without  the  aid  of  a  receiver;  whereas  mo- 
ney has  not  in  general  any  such  distinfi|uBhirig  marks,  and  it  required  no  da 
from  a  receiver  to  give  effect  to  the  thefl.  This  principle  did  not  ai^ly  sd 
well  to  the  case  of  bank-notes,  and  other  paper  representatives  of  money  i 
but  the  same  law,  though  with  a  difference  of  opnion  on  the  subject^  was 
eitended  to  diem.  By  the  5G.4.  c.S4.,  however,  this  has  been  altered, 
and  the  2G.S.  c.25,  (see  post,  p.  254.),  which  makes  it  felony  to  steid  such 
instruments,  is  extended  to  the  receipt  of  them  when  stolen ;  and  the 
offence  is  in  all  respects  assimilated  to  the  receipt  of  stolett  ^kM,  See 
2East,P.  C.  748. 
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ferred  another  offence,  of  equal  malignity  and  audaciousness ; 
tliat  of  suing  another  in  the  name  of  a  fictitious  plaiotiff; 
either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit. 
This  offence,  if  committed  in  any  of  the  king*s  superior  courts, 
is  left,  as  a  high  contempt,  to  be  punished  at  their  discretion. 
But  in  courts  of  a  lower  degree,  where  the  crime  is  equally 
pernicious  J  but  the  authority  of  the  judges  not  equally  ex- 
tensive, it  is  directed  by  statute  8  Eliz.  c,  2.,  to  be  punished 
by  six  months'  imprisonment,  and  treble  damages  to  the  party 
injured. 


12.  Maiktenance  is  an  offence  that  bears  a  near  relation 
to  the  former ;  being  an  officious  intermeddtiog  in  a  suit  that 

[  135  ]  no  way  belongs  to  one,  by  maiutaunng  or  assisting  either 
party  with  money  or  otherwise,  to  prosecute  or  defend  it " : 
a  practice  that  was  greatly  encouraged  by  the  first  introduc- 
tion of  uses  •.  This  is  an  offence  against  public  justice,  as  it 
keeps  alive  strife  and  contention,  and  perverts  the  remedial 
process  of  the  law  into  an  engine  of  oppression.  And>  there- 
fore, by  the  Roman  law,  it  was  a  species  of  the  cnmenjalst  to 
enter  into  any  confederacy,  or  do  any  act  to  support  another's 
lawsuit,  by  money,  witnesses,  or  patronage  *♦  A  man  may, 
however,  maintain  the  suit  of  his  near  kinsman,  servant,  or 
poor  neighbour,  out  of  charity  and  compassion,  with  impunity* 
Otherwise  the  punishment  by  common  law  is  fine  and  impri- 
sonment^; and  by  the  statute  32  Hen.VIIL  c.9.,  a  forfeiture 
of  ten  pounds. 

13.  Champerty,  campi-partitioy  is  a  species  of  mainte* 
nance^  and  punished  in  tlie  same  manner  * :  being  a  bargain 
With  a  plaintiff  or  defendant  campum  jmrlire^  to  divide  the 
land  or  other  matter  sued  for  between  them,  if  they  pre- 
vail at  law ;  whereupon  the  chainpertor  is  to  CMry  on  the 
party's  suit  at  his  own  expence'.  Thus  champart^  in  the 
French  law,  signifies  a  similar  division  of  profits,  being  a  part 
of  the  crop  annually  due  to  the  landlord  by  bargain  or  cus- 
tom* In  our  sense  of  the  word  it  signifies  the  purchasing  of 
a  suit,  or  right  of  suing:  a  practice  so  much  abhorred  by  our 


^.4a.ia  98. 


I  Hawk.  P.C.C,  83.  fas. 

limi,  C.84.  $  I. 

Stet.  of  eoupiril*  33  Edw.I. 
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law,  that  it  is  one  main  reason  why  a  ckose  in  action,  or  thing 
of  which  one  haih  the  right  but  not  the  possession,  is  not 
assignable  at  common  law ;  because  no  man  should  purchase 
any  pretence  to  sue  in  another's  right.  These  pests  of  civil 
society,  that  are  perpetually  endeavouring  to  disturb  the  re- 
pose of  their  neighbours,,  and  officiously  interfering  in  other 
men's  quarrels,  even  at  the  hazard  of  their  own  fortunes^ 
were  severely  animadverted  on  by  the  Roman  law,  "  qui  im- 
•*  probe  coeiirU  in  alienam  liiem,  tU  quicquid  ex  condemnatione 
"  in  rem  ipsius  redactum  fuerit  inter  eos  communiraretur^  lege 
**  Jidia  de  vi  privafa  taieniur^  /^  and  they  were  punished  by 
the  forfeiture  of  a  third  part  of  their  goods,  and  perpetual 
infamy.  Hitherto  also  must  be  referred  the  provision  of  the  C  136  ] 
statute  32  Hen.  VI 1 1,  c.^,  tliat  no  one  shall  sell  or  pur- 
chase any  pretended  right  or  title  to  land,  unless  the  vendor 
hath  received  the  profits  tliereof  for  one  whole  year  before 
such  grant,  or  hath  been  in  actual  possession  of  the  land,  or 
of  the  reversion  or  remainder ;  on  pain  that  both  purchasor 
and  vendor  shall  each  forfeit  the  value  oi^  such  land  to  the 
kmg  and  the  prosecutor.  These  offences  relate  chiefly  to  the 
commencement  of  civii  suits :  but 

H*  The  eampauriding  of  itiformatiims  upon  penal  statutes 
is  an  offence  of  an  equivalent  nature  in  aiminal  causes ;  and 
is,  besides,  an  additional  misdemesnor  against  public  justice, 
by  contributing  to  make  the  laws  odious  to  the  people.  At 
once,  therefore,  to  discourage  malicious  informers^  and  to  pro- 
vide that  offences,  when  once  discovered,  shall  be  duly  pro- 
secuted, it  is  enacted  by  statute  ISEliz.  c.  5.,  that  if  any 
person,  informing  under  pretence  of  any  penal  law,  makes 
any  composition  without  leave  of  the  court,  or  takes  any 
money  or  promise  from  the  defendant  to  excuse  bim,  (which 
demonstrates  his  intent  in  commencing  the  prosecution  to  be 
merely  to  serve  his  own  ends,  and  not  for  the  public  good,) 
he  sliall  forfeit  10/.,  shall  stand  two  hours  on  the  pillory,  and 
shall  be  for  ever  disabled  to  sue  on  any  popular  or  penal 
statute,  (11) 

*»  jy,48.7.lO. 


(U)  See  ante,  p.  12J.D. 
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15.  A  CONSPIRACY  also  to  indict  an  innocent  man  of  felony 

falsely  and  maliciously,  who  is  accordingly  indicted  and  ac- 
quitted, is  a  lartlier  abuse  and  perversion  of  public  justice ; 
for  which  the  party  injured  may  either  have  a  civil  action 
by  writ  of  conspiracy,  (of  which  we  spoke  in  the  preceding 
book  *^,)  or  the  conspirators,  for  there  must  be  at  least  two  to 
form  a  conspiracy,  may  be  indicted  at  ihe  suit  of  the  kingj 
and  were  by  the  antient  common  law  "^  to  receive  what  is 
called  the  villaions  judgment ;  viz,  to  h>sc  their  it  her  am  Irgein^ 
whereby  they  are  discredited  and  disaliled  as  jurors  or  wit- 
nesses ;  to  forfeit  tlieir  goods  and  chattels,  and  lands  for  life  ; 
to  have  those  Iiuids  wasted,  their  houses  rased,  their  trees 
rooted  up,  ami  their  own  bodies  committed  to  prison'.  (12) 


*  Bro.  Abr.  tit.  Contjiiracif,  52a. 


*  1  Uiiwk.P.C.  c.7«.  §9. 


(I2J  It  docs  not  ficeiu  to  be  necessar)^  dmt  tlic  innocent  man  *houW  be 
acquitted,  or  even  intlicted,  to  make  the  crinie  of  conspiracy  complete. 
He  may  have  been  convicted,  (if  not  capitally,  (or  then  it  might  be  que^ 
tJontihle»  whether  tlie  oftencc  was  not  of  a  more  serious  nature,)  or  the 
indictment  may  have  been  quujihed  for  intrinsic  defects,  without  putting 
him  on  hJ&  trial,  or  it  iiinv  bavc  lieen  preferred  in  a  court  which  Ims  no 
jurisdiction  of  the  crime  charged.  \'et  a&  in  all  thcs-c  cases  there  would  still 
have  been  a  confederacy  to  injure  an  individual  by  a  fabe  charge  to  the 
abutte  of  public  justice,  according  to  authorities  as  well  as  in  reason,  the 
crinie  of  conspiracy  would  be  conipJcte.  So  also  if  the  essence  of  the  crime 
ii  the  guilty  act  of  coniederating  for  unlawful  purpose*,  as  I  shall  try  to 
show  it  is,  then  even  preferrinjr  the  indictment,  though  very  important,  cannot 
be  necessar)'  evidence  to  make  out  the  charge.  If  A  and  B  agree  to  indict 
C  of  ft  crime,  of  which  they  ilo  not  believe  him  to  be  guilty,  the  conspiracy 
is  at  that  nionient,  according  to  this  supposition,  complete,  and  they  might 
be  indicted  for  it,  though  their  project  should  be  arrested  at  that  point. 

This  is  the  only  specter  of  conspiracy  which  the  author  treats  of  io  ibis 
volume,  but  in  its  several  species  it  ii  a  very  comprchcmive  head  of  cri- 
tnhial  law*  It  is  not  very  easy  to  frame  a  definition  of  the  crime  in  accord- 
anee  with  all  the  decisions  on  the  subject :  in  some  instances,  the  unlaws 
fialiieii  of  the  means;  in  others,  the  unlawfulness  of  the  end  has  been  held 
to  make  the  offence :  in  $ome  agaiUf  both  the  end  and  die  means  have  been 
iu  theinticKes  fuwfijit ;  but  the  bare  ftict  of  tlic  confederacy  has  determined 
tt  to  be  conspiracy;  while,  on  the  other  hand,  it  is  said  tliat  there  may  be 
aeon  fed  emcy  to  do  an  iHeg;d  act  by  illegal  means,  and  yet  the  parties  not 
he  inilictable  for  a  ronspirarj .  Perhaps,  ufM»n  examination  of  these  four 
Cftsi»,  it  will  be  found  that  the  two  circumstatices  of  a  confetlemcy,  and  a 
ptarpoie  ariminuUy  unlawful,  are  essentially  necessary,  and  they  aloniv  to 
tlie  crime  of  conspiracy,  and  that  the  confusion  has  arisen  from  tlie  fiUiacy 
of  R^parBling  the  meansi  from  the  end,  or  considering  that  any  means  could 

po6«ibly 


But  it  now  is  the  l)€tter  opinion,  that  the  villenoiis  judgment 

is  by  long  disuse  become  obsolete  j  it  not  having  been  pfo-  [  137  J 

pos&ibly  be  lawful,  of  which  the  end  was  unlawful ;  or,  on  the  dthcr  hand^ 
any  end  lawful^  the  means  to  which  were  unlawful.  Thus,  in  the  first  in- 
stance, where  unlawful  means  are  used  to  procure  a  lawftil  end,  the  instance 
adduced  is  that  of  a  marriage  procured  by  threat  or  contrivance :  it  ti  said 
that  marriage  in  itiielf  is  a  lawful  end,  and  that  a  confederacy  to  procure 
that  end  would  not  have  been  a  conapinicy,  unle&s  undue  means,  such  as 
violence,  threat,  or  contrivance,  had  been  used.  The  answer  seems  to  be 
that  marriage  is  in  itself  a  ncLitral  term,  before  we  can  pronounce  it  lawful 
or  unlawful  as  an  end>  we  must  add  to  it  the  qualification  of  free  and  vo- 
hmtary,  or  constrained  and  involuntary,  and  that  a  confederacy  to  procure  a 
marriage  of  the  latter  sort,  ie.  a  marria^^e  brought  about  by  the  means  above 
specified,  is  a  confederacy  for  an  unlawful  purpose.  The  same  eiiplanation 
will  reconcile  the  third  case  to  the  rule;  in  that  it  is  said  that  the  means 
and  the  end  may  be  both  lawHil,  and  yet  the  bare  confederacy  so  to  pro- 
duce the  end  be  a  conspirucy ;  and  the  instance  commonly  put  has  been 
that  of  journeymen  confederating  to  raise  their  wages  by  refusing  to  work : 
here,  it  is  said,  an  increase  of  wages  ia  a  lawful  object,  refusing  to  work  is 
n  lawful  mean,  for  each  man  has  a  right  to  value  his  labour  at  his  awn 
price,  and,  if  he  chooses  to  starve,  may  be  idle.  The  answer  here  again  is, 
that  before  we  can  pronounce  a  raising  of  wages  to  be  lawful  or  unlawful, 
we  muit  know  how  the)'  arc  to  be  raised  ;  one  raising  may  be  lawful, 
another  nnlawful,  and  the  difference  consists  entirely  in  the  means  by 
which  each  is  ejected  ;  then  if  it  depends  on  the  means,  the  confederacy 
here  is  part  of  the  means ;  refusing  to  work  by  one  would  be  ineflectual, 
all  must  refuse  in  order  to  procure  the  end  desired,  and  it  cannot  be  sup- 
posed that  all  will  refuse,  unless  there  be  li  previous  combination  and  agree- 
ment: thus  the  confederacy  being  part  of  ihc  means,  makes  them  unlawful, 
and  they  being  inseparable  from  the  end,  make  the  end  unlawful  j  so  that 
this  again  is  a  confederacy  for  an  unlawful  purpose.  In  the  last  case,  the 
difficulty  is  of  a  dilTerent  nature  j  but  when  the  authority  comes  to  be 
examined  on  which  it  rests  (I  allude  to  the  case  of  H,  v.  Tunier,  and  others, 
1 3 East,  228. )i  it  will  be  found  not  to  vary  in  principle  from  the  rule  laid 
down.  Eight  men  were  iniJictcd  for  conspiring  with  others  to  go  into  a  pre- 
serve against  the  will  of  the  owner  to  destroy  the  hares  there,  and  to  pro- 
cure bludgeons  and  other  offensive  weapons,  and  to  go  there  armed  therewith 
for  the  purpose  of  opposing  all  who  should  hinder  them  in  their  purpose* 
They  were  found  guilty,  and  the  juilgment  was  arrested.  Lord  EUcjabo- 
rough,  whose  judgment  is  alone  reported,  said,  shortly,  "  I  should  bt:  sorry 
that  the  case?*  in  cons[iiracy  against  individualsj  which  have  gone  far  enough, 
fthould  be  pushed  still  farther;  I  should  be  sorry  to  have  it  doubted  whether 
|>ersous  agreeing  to  go  and  xport  upan  another**  ground^  in  other  words,  to 
commit  a  civil  trespass,  should  be  thereby  in  peril  of  an  indictment  for  an 
olTenee  which  would  subjcct.thcm  to  infamous  punishment."  It  is  clear 
from  this  that  Lord  Ellenborough  thought  neither  the  means  nor  the  tntX^ 
nor  the  union  of  Iwth,  criminally  unlawful ;  whether  he  was  rif^ht  in  this 
opinion,  or  whether  hi*  nrind  was  inlJucnced  by  the  natural  and  landiiblc 
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nounced  for  some  ages ;  but  instead  thereof  tlie  delitiqueats 
are  usually  sentenced  to  imprisonment,  fine,  and  pillory.     To 

this  head  may  be  referred  the  offence  of  sending  letters, 
threatening  to  accuse  any  person  of  a  crime  punishable  with 
death,  transportationj  pillory,  or  other  infamous  punishment, 
with  a  view  to  extort  from  him  any  money  or  other  valuable 
chattels.  This  is  punishable  by  statute  30  Geo,  11.  c. 24.,  at 
the  discretion  of  the  court,  with  fine,  imprison meiu,  pillorjs 
whipping,  or  transportation  for  seven  years,  (13) 


desire^  wbidi  his  worJf  evince^  not  to  extend  the  range  of  a  crime  which 
after  all  ifi  of  a  very  general  nnd  uncertain  nature^  and  the  puni&Iimefit  of 
which  19  often  severe,  is  not  the  present  que^ition  ;  hi*  judgment  af{irm»  the 
rule  that  there  must  be  a  confederacy  for  an  unlawful  purpose;  and  does 
not  establish  the  projiositiou  that  there  may  be  confederacy  for  an  unlawful 
purpose,  and  yet  iit>  conspiracy.  E,v,  Mawhci^  nmd  others,  sT,  R.ei9. 
S.  V.  Foivi^  and  others.  East,  P,  C.  c.  xi.  s.  1 1 .  Russell,  C.  L.  1 800.  R,  v.  Gill 
and  another,  2  B.  &  A ,  204.    R  v.  Be  Berenger  and  others,   5  M,  &  S.  72. 

Having  in  the  counic  of  this  note  mentioned  the  caic  of  combinationi 
of  journeymen  to  raise  their  wages,  I  ought  to  add  a  notice  of  the  5G*4. 
€.95.,  which,  after  rcpearmg  a  great  number  of  statutci  on  the  tubject, 
enacts,  that  neither  masters  nor  workmen  shall  be  liable  to  any  prosecution 
or  punishment  whatever  for  combining  to  lower,  raise,  or  fix  the  rate  of 
wages,  to  increase,  lessen,  or  alter  the  hours  of  working,  or  quantity  of 
work,  or  to  regulate  the  mode  of  carrying  on  any  manufacture,  trade,  or 
business ;  nor  any  workman  for  combining  to  induce  another  to  refuse  to 
enter  into  ser>^icc,  or  depart  from  it,  before  the  end  of  the  term  for  which 
be  U  hired,  or  to  quit  or  return  his  work  before  it  be  finished.  Out  if  any 
of  the  acts  specilicd  above  on  the  part  of  the  workmen  be  done  with  vio- 
letice,  or  thrcati},  or  If  there  be  any  combination  for  such  last-mentioned 
purpofe,  the  parties  may  be  procee<led  against  summarily  before  two  justices, 
of  whom  neither  may  be  a  master,  or  the  father  or  son  of  a  master,  in  any 
trade  or  manufacture,  and  may  be  punished  by  imprisonment  with  or 
without  hard  labour  for  any  term  not  exceeding  two  calendar  months,  the 
conviction  of  such  justices  being  subject  to  no  apf^eat, 

(13)  The  provisions  of  this  statute  were  extended  by  the  52  G. 3.  c.e4. 
to  cases  where  the  letter  was  sent  with  an  intent  to  extort  any  bond,  bill  of 
exchange,  bank*note,  prombsory  note,  or  other  security  for  the  payment 
of  money,  or  any  warrant  or  order  for  the  payment  of  mbney,  or  deliver)- 
or  transfer  of  goods  or  other  valuable  thing. 

Tlie  o^ence  described  in  the  statute  3oG.2.  c.  24.  (which  is  so  fur  re* 
pealed}^  and  in  the  5SG.3.  c.(>4.,  is  now  made  punishable  both  in  the  pnfi> 
cifial  and  accessories  before  the  fact,  by  transportation  for  life,  or  any  term 
not  leii  than  seven  years,  or  imprisonment  w  ith  or  without  hard  labour  for 
mny  term  not  exceeding  seven  years.  Under  the  statute  which  enacts  thiii 
the  4G.4.  c.54.>  this  oScnce  is  in  all  respects  assimilated  to  those  inco* 
tipncd at  p  H4  undt r  the  oQ,\,tri?>  and  27 G. 2.  c.  1 5. 
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16,  The  next  offence  against  public  justice  is  when  the 
suit  h  past  it's  commencement^  antl  come  to  trial.  And  that 
is  the  crime  of  wilful  and  corrupt  pcrjwy;  which  is  defined 
by  sir  Edward  Coke  *,  to  be  a  crime  committed  when  a  law- 
Jiii  oath  is  administered,  in  some  judicial  proceeding,  to  a 
person  who  swears  wilfuilj/j  abmhttely^  Budjalseit/^  in  a  matter 
material  to  the  issue  or  point  in  question.  The  law  (14-)  takes 
no  notice  of  any  perjury  but  such  as  is  connnitted  in  some 
court  of  justice,  having  power  to  administer  an  oath  ;  or  be- 
fore some  magistrate  or  proper  officer,  invested  with  a  similar 
authority,  in  some  proceedings  relative  to  a  civil  suit  or  a 
criminal  prosecution  :  for  it  esteems  all  other  oaths  unneces- 
sary at  least,  and  therefore  will  not  punish  the  breach  of  them. 
For  which  reason  it  is  much  to  be  questioned,  how  far  any 
magistrate  is  justifiable  in  Uiking  a  vohintary  affidmit  in  any 
extrajudicial  matter,  as  is  now  too  frequent  upon  every  petty 
occasion  :  since  it  is  more  dian  possible,  that  by  such  idle 
oaths  a  man  may  fretjuently  in  foro  consciailiae  incur  the 
guilt,  and  at  the  same  time  evade  the  temporal  penalties,  of 
j>erjury.  The  perjury  must  also  be  corrupt,  (that  is,  com- 
mitted malo  animOj)  wilful,  positive,  and  absolute;  not  upon 
surj)rize,  or  the  hke :  it  also  must  be  in  some  point  material 
to  the  question  in  dispute ;  for  if  it  only  l>e  in  some  trifling 
collateral  circumstance,  to  which  no  regard  is  paid,  it  is  no 
more  penal  than  in  the  voluntary  extrajndicial  oaths  before 
mentioned.  Subornation  of  perjury  is  the  offence  of  procuring 
another  tb  take. such  a  false  oath,  as  constitutes  perjury  in  the  £  138  3 
principaL  The  punishment  of  perjury  and  subornation,  at 
common  law,  has  been  various,  Jt  was  antiently  death ; 
afterwards  banishment,  or  cutting  out  the  tongue  j  then  for- 
feiture of  goods  ;  and  now  it  is  fine  and  imprisonment,  and 
never  more  to  be  capable  of  bearing  testimony^.  But  the 
statute  SEliz.  C.9.  (if  the  offender  be  prosecuted  diereon) 
inflicts  the  penalty  of  perpetual  infamy,  and  a  fine  of  i-OL  on 
the  suborner ;  and  in  default  of  payment,  imprisonment  for 
six  months,  and  to  stand  with  both  ears  nailed  to  the  pillory. 
Perjury  itself  is  thereby  punished  with  six  months*  inyirison- 

'  3  Inst.  1^4.  '  IhitL  163. 


(14)  Except  where  particuliir  statutes  specially  provide  otherwive,  which 
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inent,  peipelual  infamy,  and  a  fine  of  20/.,  or  to  have  both 
ears  nailed  to  the  pillorj\  But  the  prosecution  is  usually 
carried  on  for  tlie  offence  at  common  law ;  especially  as,  to 
tlie  penalties  before  inflictetl,  the  statute  2  Geo.  IL  c. 25.  su- 
peradds a  power,  for  the  court  to  order  the  offender  to  be 
sent  to  the  house  of  correction  for  a  term  not  exceetling  seven 
years,  or  to  be  transported  for  the  same  period ;  and  makes 
it  felony  without  benefit  of  clergy  to  return  or  escape  within 
the  time,  (15)  It  has  sometimes  been  wished,  that  perjury, 
at  legist  upon  capital  accusations,  whereby  another's  life  has 
been  or  might  have  been  destroyed,  was  also  rendered  capital, 
upon  a  principle  of  retaliation  ;  as  it  is  in  all  cases  by  the 


(15)  The  statute  of  Elizabeth  dh\  not  ahcr  the  nature  of  the  oflPencc  of 
porjury  ;  but  the  construction  put  upon  it  in  a  number  of  cases  has  m>  nar- 
rowed the  appMcation  of  it,  and  encumbered  the  proceeding  under  it  with 
difficulties,  that  it  is  seldom  resorted  to.  The  most  material  of  these 
restrictions  arc  that  it  applies  onfy  to  the  case  of  a  witness,  and  not  even 
in  that  case  if  the  perjunr'  was  committed  by  a  witnes*  for  the  crown;  and 
that  it  1!^  necessary  that  some  one  should  have  been  injured  bv  the  peijury ; 
excluding  thereby  all  cta«  where  the  fidse  witneM  waa  not  believed,  or  by 
accident  swore  what  was  true,  though  he  intended  to  swear  falsely. 

One  material  distinction  prevails  between  the  punishment  of  perjury  at 
the  common  law  and  under  the  statute.  The  infamy,  which  incapacitate* 
from  giving  testimony,  h  only  a  consequence  of  the  judgment  at  common 
low,  and  therefore  a  pardon,  which  removes  the  ^ect  of  the  judgment^ 
removes  the  infamy,  and  re«tore«  the  competency.  But  the  statute  of  Eliz- 
abeth expressly  provider  that  the  party  convicted  shall  never  be  received 
as  a  w)tnebi»,  until  the  judgment  be  reverted^  and  therefore  the  pardon  do-ot 
not  restore  the  competency. 

With  regard  to  the  punishment  of  perjury,  it  should  be  ob&erved  that 
the  statute  56G.5.  c.  158.,  which  alKili^hes  the  punishment  of  the  pillory 
in  all  other  cases,  expressly  preserves  it  in  the  case  of  perjury  and  suborn- 
ution  of  perjury. 

One  otlier  incident  to  the  conviction  of  peijury  in  certain  o^nders  hm 
already  been  noticed  at  p.  154. 

The  25  G.  2.  e,  1 1.  is  an  important  statute  as  to  this  crime  f  it  describes 
in  the  1st  and  Sd  sections  a  short  and  general  form  which  shall  be  sufficient 
in  all  indictmenu,  and  informations  for  perjury  and  subornation  of  per- 
jury^ in  order  to  obviate  the  frequent  failures  of  prosecutions  by  reason  of 
the  long  and  ntinitte  statements  heretofore  thought  necessary*  The  5d 
tection  al^thoriscs  the  justtoes  of  assiic,  niiiprw*,  or  general  gaol  delivery, 
at  well  Bft  the  judges  \a  Wales  or  the  counties  palatine,  to  direct  the  pro- 
•CCUtioQ  of  any  witness  for  peijury,  and  gives  in  such  case  the  party  injured 
counael  without  fees,  and  cuentpts  the  whole  proceeding  from  any  fecM  of 
court* 
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laws  of  France  ^'.  And  certainly  the  odiousness  of  the  crime 
pleads  strongly  in  behalf  of  the  French  law.  But  it  is  to  be  coor 
sidered,  that  there  they  admit  witnesses  to  be  heard  only  on  the 
side  of  the  prosecution,  and  use  the  rack  to  extort  a  confes- 
sion from  the  accused.  In  such  a  constitution,  therefore,  it  is 
necessary  to  throw  the  dread  of  capital  punishment  into  the 
other  scale,  in  order  to  keep  in  awe  the  witnesses  for  the  crown^. 
on  whom  alone  the  prisoner's  fate  depends :  so  naturally  does 
one  cruel  law  beget  another.  (16)     But  corporal  and  peca- 

^  Montesq.  ^.L.  b.S9.  c.ll. 

(16)  The  French  law  b  now  materially  altered  in  this  respect.  By  the 
Code  Penaly  liv.iii.  tit.  2.  s.7.  §  I.,  it  appears  that  false  testimony  in  a 
criminal  proceeding  is  ordinarily  punbhed  by  hard  labour  for  a  term  of 
years,  which  species  of  punishment  (the  *'  travaujt  fore^  a  temfM^*)  cmn 
never  be  pronounced  for  less  than  five  or  more  than  twenty  years.  See 
liy.  i.  c.  1.  If,  however,  the  person  against  whom  the  testimony  has  been 
given  shall  have  been  condemned  to  any  punishment  heavier  than  that 
before  mentioned,  the  false  witness  agmnst  him  suffers  the  same  pumskmeni* 
The  false  witness  in  civil  matters,  or  petty  misdemesnors  (contraventions, 
see  p.  5.  n.),  is  punished  by  imprisonment  with  hard  labour  {**  reduswrf*\ 
a  species  of  punishment  which  must  be  pronounced  for  five  years  at  the 
least,  and  ten  at  the  most  (see  liv.  i.  c.  l.)»  unless  he  has  received  money 
or  any  other  recompence  or  promi^  of  it ;  in  which  cases  the  punishment 
is  hard  labour  for  a  term  of  years,  with  forfeiture  of  the  money  or  other 
recompence.  Subornation  of  perjury  is  punished  always  on  a  scale  of  se- 
verity graduated  by  and  exceeding,  where  it  is  possible,  that. of  the  false 
witness  himself;  if  his  punishment  be  **  redusion,**  the  suborner's  will  be 
the  "  travaux  fords  h  temps;**  if  the  false  witness  sufier  this  last,  or  traiis<^ 
portation,  the  suborner  will  be  condemned  to  it  a  perpHtdt4;  and  if  the 
false  witness  suffer  hard  labour  for  life,  or  capitally,  the  punishment  of  his 
suborner  is  death. 

These  punishments  far  exceed  in  severity  those  of  the  English  law;  the 
travaux  fords  are  directed  to  be  of  the  severest  kind ;  the  convicts  work 
at  them  with  a  heavy  weight  at  their  feet,  or  chained  two  and  two  where 
the  nature  of  the  work  will  permit  of  it.  It  suspends  all  the  civil  abilities 
of  the  convict  for  the  time,  he  can  receive  no  portion  of  his  income,  and 
no  payment  of  rent  or  debts  is  valid  to  him ;  farther  it  imposes  on  him,  in 
many  respects,  perpetual  civil  infamy ;  he  cannot  be  a  juror,  is  admitted 
only  as  a  witness  for  certain  purposes,  cannot  act  as  guardian,  or  serve  in 
the  armies  of  the  king.  The  same  punishment  for  life,  or  that  of  transport- ' 
ation,  bring  with  them  civil  death ;  the  convict,  too,  is  publicly  branded 
on  the  right  shoulder.  Whether  the  sentence  to  the  traoaux  fords  be  for 
life  or  years,  the  convict  before  entering  on  them  must  stand  for  an  hour 
in  the  "  carcan^*  a  species  of  pillory,  with  an  inscription  over  his  head, 
stating,  in  large  characters,  his  name,  occupation,  place  of  abode,  punish- 
ment, and  crime.    Liv.  i.  c.  1. 
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niary  punishments,  exile  and  perpetual  infamy,  are  more 
suited  to  the  genius  of  the  Engli&h  law ;  wliere  the  fact  is 
openly  discussed  between  witnesses  on  both  sides,  and  the 
evidence  for  the  crown  may  be  contradicted  and  disproved 
[  139  ]  by  those  of  the  prisoner*  Where  indeed  the  deatli  of  an 
innocent  person  has  actually  been  the  consequence  of  such 
wilful  perjury,  it  falls  within  the  guilt  of  deliberate  murder, 
and  deserves  an  equal  punishment ;  which  our  antient  law  in 
fact  inflicted  *.  But  the  mere  attempt  to  destroy  life  by  other 
means  not  being  capital,  there  is  no  reason  that  an  attempt 
by  perjury  should ;  much  less  that  this  crime  should  in  all 
judicial  cases  be  punished  witli  death.  For  to  multiply  capi- 
tal punishments  lessens  their  efl^ect,  when  applied  to  crimes  of 
the  deepest  dye ;  and,  detestable  as  perjury  is,  it  is  not  by 
any  means  to  be  compared  with  some  other  offences,  for 
which  only  death  can  be  inflicted ;  and  therefore  it  seems 
already  (except  perhaps  in  the  instance  of  deliberate  murder 
by  perjury)  very  properly  punished  by  our  present  law;  which 
has  adopted  the  opinion  of  Cicero  \  derived  from  the  law  of 
the  twelve  tables,  **  perjurii  poena  divina^  exitium ;  kuinanay 
<*  dedeatsr  (17) 


17*  Bribery  is  the  next  species  of  oflRsnces  a^inst  public 
justice ;  which  is  when  a  judge,  or  other  person  concerned 
in  the  administration  of  justice,  takes  any  undue  reward  to 
influence  his  behaviour  in  his  office '.  In  the  east  it  is  the 
custom  never  to  petition  any  superior  for  justice,  not  except- 
ing  their  kings,  without  a  present.  This  is  calculated  for 
the  genius  of  despotic  countries ;  where  the  true  principles 
of  government  are  never  understood,  and  it  is  imagined  that 
there  is  no  obligation  from  the  superior  to  tlie  inferior,  no 
relative  duty  owing  from  the  governor  to  the  governed*  llie 
Roman  law,  though  it  contained  many  severe  injunctions 
against  bribery,  as  well  for  selling  a  man's  vote  in  the  senate 

'   Briuon.  c\5.  '  De  Leg.  2.  9,  1  Hawk.RC  c.67. 


It  »Kould  be  observed,  too,  that  the  cireutnttiineeft  which  ihc  author 
notices  m  Accoiinttng  for  the  difference  t>ctwcen  the  puni»hnienti  inflicted 
hy  the  two  kws  no  longer  exist.  Witne»ses  are  heard  for  the  defence,  and 
no  rack  It  uied  to  extort  a  confession,  except,  indeed,  the  nionl  tortnrc  of 
nsfieated  and  inj^enious  examinjitton^  in  private  nnd  m  public. 

(17)  !Jec  po»t,  iyo. 


Ch.  10. 


WRONGS. 


190 


or  other  public  assembly,  as  for  the  bartering  of  common 
justice,  yet,  by  a  strange  indulgence  in  one  instance,  it  tacitly 
encouraged  tliis  practice ;  allowing  the  magistrate  to  receive 
small  presents,  provided  they  did  not  in  the  whole  exceed 
a  hundred  crowns  in  die  year  "" :  not  considering  the  insinu- 
ating nature  and  gigantic  progress  of  this  vice,  when  once 
admitted.  Plato  therefore  more  wisely,  in  his  ideal  republic  ", 
orders  those  who  take  prcijents  for  doing  their  duty  to  be  [ 
punished  in  the  severest  manner  :  And  by  the  laws  of  Athens 
he  that  offered  was  also  prosecuted,  as  well  as  he  that  received 
a  bribe ^<  In  England  this  offence  of  taking  bribes  is  pu- 
nished, in  inferior  officers,  with  fine  and  imprisonment ;  and 
in  those  who  offer  a  bribe,  though  not  taken,  the  same  ^*  But 
in  judges,  especially  the  superior  ones,  it  bath  been  always 
looked  upon  as  so  heinous  an  offence,  that  the  chief  justice 
Thorpe  was  hanged  for  it  in  the  reign  of  Edward  II L  (18) 
By  a  statute**  1 1  Hen.  IV,  all  judges  and  officers  of  the  king, 
convicted  of  bribery,  shall  forfeit  treble  the  bribe,  be  punished 
at  t)ie  king's  will,  and  be  discharged  from  the  king's  service 
for  ever.  And  some  notable  examples  have  been  made  in 
parliament,  of  persons  in  the  highest  stations,  and  otherwise 
very  eminent  and  able,  but  contaminated  with  this  sordid 
vice. 
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18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly 
to  one  side  by  promises,  persuasions,  [threats,]  entreaties, 
money,  entertainments,  and  the  like  ^  Tlie  punishment  for 
the  person  embracing  is  by  fine  and  imprisonment  j  and  for 
the  juror  so  embraced,  if  it  be  by  taking  money*  the  punish* 
ment  is  (by  divers  statutes  of  the  reign  of  Edward  III.)  per- 
petual infamy,  imprisonment  for  a  year,  and  forfeiture  of  the 
tenfold  value.  (19) 

">  17.48.11.6.  '  3  Inst.  147. 

*  Be  Leg.  LIU,  J  Uid^  I4€. 

«  Pott  Antiq.  b.l,  C.«3.  '  I  Hawk,  P.C  c.85.  §  K 

(18)  Lord  Coke  (3  Inst.  MiOcletiies  that  Thorpe  was  hanged,  or  could  be 
banged,  for  this  offence,  though  he  waa  certainly  condemned  to  be  hanged ; 
and  he  cites  the  Parliament  Rolls,  IOR.2.  24.,  to  shew  that  he  was  then 
pardoned  and  restored  to  all  his  lands< 

[19)  It  is  criminal  even  to  instruct  a  jury  beforehand  in  the  merits  of  the 
cause  :  they  are  to  be  influenced  only  by  the  strength  of  evidence,  and  the 
arguments  of  counsel  in  open  court  at  the  trial  of  the  cause. 
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19.  The  false  verdict  of  jurors,  wlielher  occasioned  by 
embracery  or  not,  was  anlientiy  considered  as  criminal,  and 
therefore  exemplarily  punished  by  attaint  in  the  manner  for- 
merly mentioned  '* 

20.  AKOTHfiR  ofience  of  the  same  species  is  the  negligence 

of  ptihlic  offtce^^Sf  entrustetl  with  the  administration  of  justice, 
as  sheriffs,  coroners,  constables,  and  the  like,  which  makes 
tlie  offender  hable  to  be  fined ;  and  in  very  notorious  case^ 
Will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 
one  ^  Also  the  omitting  to  apprehend  persons  oflering  stolen 
f  HI  ]  iron,  lead,  and  other  metals  to  sale,  is  a  misdemesnor,  and 
punishable  by  a  stated  fine:,  or  imprisonment,  in  pursuance 
of  the  statute  29  Geo,  IL  a  30.  (20) 

2K  Theke  is  yet  another  offence  against  public  justice, 
which  is  a  crime  of  deep  malignity ;  and  so  much  the  deejier, 
as  there  are  many  opportunities  of  putting  it  in  practice,  and 
the  power  and  wealth  of  tlie  offenders  may  often  deter  the 
injured  from  a  legal  prosecution*  This  is  the  oppression  and 
tyrannical  partiality  of  judges,  justices,  and  other  magistrates^ 
in  the  administration  and  under  tlie  colour  of  their  office. 
However,  when  prosecuted,  either  by  impeachment  in  par- 
liament, or  by  information  in  the  court  of  king*s  bench, 
(according  to  the  rank  of  the  offenders,)  it  is  sure  to  be  se- 
verely punislietl  with  forfeiture  of  their  offices,  (either  con- 
sequential   or    immediate,)    fines,    imprisonment,    or    other 

•  S««  Vol.  Ill,  p.  402,  Am.  '  1  H»wk.  PX,  c.Se.  (8. 

(20)  By  the  22  G*  5,  c.5a.  i*4.,  the  spirit  of  thii  clause  is  acteaded  to  all 
ilokzi  goods ;  it  enacts,  thm  every  person  to  whom  any  stolen  goods  shall 
be  oflered  for  sale,  or  custody,  or  in  pawn,  shait,  upon  reasonable  cause  to 
luspcct  that  they  were  stolen,  appreheml  tht-  party,  and  carr>  him  before  a 
justice  of  the  peace.  It  wa&  probably  intended  by  this  statute  to  enable 
any  individual  to  arrest  a  penon  who  offered  goods  for  sale  under  suifiicioui 
drcutnsiances,  and  this  would  have  been  an  enlargement  of  the  common 
law ;  but  by  inserting  tlie  word  **  stolen"  before  "  goods,"  it  is  que»- 
tkmable  whether  it  Is  not  made  a  condition  precedent  that  a  felony  should 
Iwve  been  committed  as  to  the  goods  by  some  one.  If  so,  the  clause  is 
nlmoft  nugatory,  because  by  the  ooniioon  law,  where  a  ft-lony  has  been 
committed,  he  that  ^uipects,  upon  reasonable  grounds,  A  to  be  that  felon, 
will  be  justified  in  apprehending  hiiu,  though,  in  fact,  A  should  be  innocent. 
HalclLRC\».7B. 
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discretionary  censure,  regulated  by  the  nature  and  aggrava- 
tions of  the  offence  committed.  (21) 

22.  Lastly,  extortion  is  an  abuse  of  public  justice,  which 
consists  in  any  officer's  unlawfully  taking,  by  colour  of  his 
office,  from  any  man,  any  money  or  thing  of  value,  that  is 
fiot  due  to  him,  or  more  than  is  due,  or  before  it  is  due  °. 
The  punishment  is  fine  and  imprisonment,  and  sometimes  a 
forfeiture  of  the  office. 

»  1  Hawk.  P.C.  C.68.  §  1. 

(21)  See  post,  259.  and  Vol.  I.  p.  .754.  In  order  to  provide  for  the  due 
punishment  of  all  malversations  in  office  by  governors  and  magistrates  in 
the  subordinate  members  of  the  empire,  who  could  not  at  common  lair 
be  tried  in  this  countr)'  where  their  offences  had  not  been  committed,  and 
for  whose  trial  there  may  be  often  no  competent  tribunal  in  the  pro- 
vince itself  the  42  G.  5.  c.  85.  has  provided  that  all  oiiences  committed 
by  any  person  employed  abroad  in  the  service  of  hb  majesty  in  any  public 
station  civil  or  military,  may  be  prosecuted  in  the  K.  B.  in  En^and,  th« 
offence  to  be  laid  as  if  committed  in  Middlesex ;  and,  besides  the  punish- 
ment which  the  party  would  have  suffered  for  the  same  crime  in  England, 
he  is  made  Uable,  at  the  discretion  of  the  court  of  K.  B.,  to  be  adjudged 
incapable  of  ever  serving  his  majesty  again.  Other  sections  provide  for 
the  mode  of  procuring  evidence  from  abroad.  And  the  last  section  pro* 
vides,  that  where  the  party  injured  by  such  offender  proceeds  against  him 
civilly  for  damages,  he  may  lay  the  fact  to  have  been  committed  in  West- 
minster, or  in  any  county  where  the  defendant  shall  then  reside. 
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CHAPTER    THE    ELEVENTH. 

OF  OFFENCES  against  the  PUBLIC 
PEACE. 


X\/"E  are  next  to  consider  offences  against  the  public  peace ; 
the  conservation  of  which  is  intrusted  lo  the  king  and 
his  officers,  in  the  manner  and  for  the  reasons  which  were 
formerly  mentioned  at  large  *.  Tliese  offences  are  either 
such  as  are  an  actual  breach  of  the  peace ;  or  constructively 
so,  by  tending  to  make  others  break  it.  Both  of  these  species 
are  also  either  felonious,  or  not  felonious.  The  felonious 
breaches  of  the  peace  are  strained  up  to  that  degree  of 
mahgnity  by  virtue  of  several  modem  statutes:  and,  par- 
ticularly, 

L  The  riototis  assembling  of  txvehyf  persons,  or  more,  and 
not  dispersing  upon  proclamation*  This  w^as  first  made  high 
treason  by  statute  3  &  4  Edw.  VI.  c,5*,  when  the  king  was 
a  minor,  and  a  change  in  religion  to  be  effected  :  but  that 
statute  was  repealed  by  statute  1  Mar.  cJ.,  among  the  other 
treasons  createtl  since  the  25  FaIw,  III. ;  though  the  prohibi- 
tion was  in  substance  re-enacted,  with  an  inferior  degree  of 
punishment,  by  statute  1  Mai%  st.2.  c.l2,,  which  made  the 
same  offence  a  single  felony.  These  statutes  specified  and 
particularized  the  nature  of  the  riots  they  were  meant  to  sup- 
press ;  as,  for  example^  such  as  were  set  on  foot  with  inten- 
tion to  offer  violence  to  the  pri%^  council,  or  to  change  the 
laws  of  the  kingdom,  or  for  certain  other  specific  purposes : 
in  which  cases,  if  the  persons  were  commanded  by  procla- 
mation to  disperse,  and  they  did  not,  it  was  by  the  statute  of 

'  Vol.  I.  p.  1 18,  2^.  SSCk 
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Mary  made  felony,  but  within  the  benefit  of  clergy ;  and 
also  die  act  indemnified  the  peace  officers  and  their  iissistants, 
if  they  killed  any  of  the  mob  in  endeavouring  to  suppress  such 
riot-  This  was  thought  a  necessary  security  in  that  sangui- 
nary reign,  when  popery  was  intended  to  be  re-estiiblished, 
which  was  likely  to  produce  great  discontents :  but  at  first  it  [  1*3  ] 
was  nmde  only  for  a  year,  and  was  afterwards  continued  tor 
that  queen's  lile.  And,  by  statute  1  Ehz*  c.t6.,  when  a  re- 
formation in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  also ;  and  then  expired. 
From  the  accession  of  James  the  first  to  the  death  of  cjueen 
Anne,  it  was  never  once  tliouglit  expedient  to  revive  it :  but, 
in  the  first  year  of  George  tlie  first,  it  was  judgeil  necessary, 
iji  order  to  support  the  execution  o^  the  act  of  settlement,  to 
renew  it,  and  at  one  stroke  to  make  it  perpetual,  witli  large 
additions.  Ptir,  whereas  the  former  acts  expressly  defined 
ami  specified  what  should  be  accounted  a  riot,  the  statute 
1  Geo.  L  St.  2-  c,5,  enacts,  generally,  that  if  any  twelve  persons 
are  unlawfully  assembled  to  the  tlisturbance  of  the  peace,  and 
any  one  justice  of  the  pence,  isheriflT,  under-shifri^i  or  mayor 
of  a  town,  shall  think  proper  to  coniniaud  them  by  procla* 
mation  to  disperse,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards,  such  contempt  shall  be 
felony  without  benefit  of  clergy*  And  farther,  if  the  reading 
of  the  proclamation  be  by  force  opposed,  or  the  reader  be  in 
any  manner  wilfully  hindered  from  the  reading  of  it,  such 
opposers  and  hinderers  are  felons  without  benefit  of  clergy  : 
and  all  persons  to  whom  such  proclamation  (Ttig/U  to  have  been 
madcy  and  knowing  of  such  hinderance,  and  not  dispersing, 
are  felons  without  benefit  of  clergy.  There  is  the  like  in- 
demnifying clause,  in  case  any  of  the  mob  be  unfortunately 
killed  in  the  endeavour  to  disperse  them  ;  being  copied  from 
the  act  of  queen  Mary.  And,  by  a  subsequent  clause  of  the 
new  act,  if  any  persons,  so  riotously  assembled,  begin  even 
before  proclamation  to  pull  down  any  church,  chapel,  meet- 
ing-house, dwelling-house,  or  out-houses,  they  shall  be  felons 
without  benefit  of  clergy.  (1) 


(i)  By  tbe  sth  section  of  the  statute,  no  permn  is  to  be  prosecuted  for 
oflTenc^eti  committed  contrary  to  it,  except  within  twelve  months  after  the 
commiision.    The  €th  section  of  the  act  makes  provision  for  the  recovery 
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2,  By  statute  1  Hen.  VIL  c,7.  nnla'wftd  hunting  in  any 
legal  forest,  park,  or  warren,  not  being  the  king*s  property, 
in/  night,  or  with  ^minted  faces^  was  declared  to  be  single 
felony.  But  now  by  the  statute  9  Geo,  1.  c.SS.,  to  appear 
armed  in  any  inclosed  forest  or  place  where  deer  are  usually 
kept,  or  in  any  warren  for  hares  or  conies,  or  in  any  higli 
144  ]  road,  open  heath,  common,  or  down,  by  day  or  night,  with 
faces  blacked  or  otherwise  disguised,  or  (being  so  disguised)  to 
hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or  to 
steal  fish,  or  to  procure  by  gift  or  promise  of  rew^ard  any 
person  to  join  them  in  such  unlawful  act,  is  felony  without 
benefit  of  clergy.  I  mention  these  offences  in  this  place,  not 
on  account  of  the  damage  thereby  done  to  private  property, 
but  of  the  manner  in  which  that  damage  is  committed ;  namely, 
with  the  face  blacked  or  with  other  disguise^  and,  being  anned 
with  offensive  w  eapons,  to  tlie  breach  of  the  pufttic  peace,  and 
the  terror  of  his  majesty's  subjects,  (2) 


of  damages  done  to  any  church,  &c.  by  action  against  the  hundred,  or  the 
inhabitants  of  a  city  if  a  county  of  itself.  Tliis  pro\'ision  was  a  necessary 
consequence  of  the  former  parts  of  the  act,  which  by  turning  a  mere  tr^ 
pass  into  a  felony,  of  course  deprived  the  party  injured  of  any  civil  redress 
for  the  injur)^'  done  to  hi£  property  against  those  who  had  injured  it ;  and 
therefore  the  action  against  the  hundred  is  substituted  for  it.  No  action 
can  therefore  be  maintained  under  this  statute,  unless  a  felony  has  been 
committed ;  unless  the  parties  beginning  to  demoliiili  or  demolishing  can  be 
brought  within  the  former  clauses,  the  civil  remedy  subsists  against  ikem, 
and  the  hundred  is  not  liable.  In  a  ca^ve  under  this  act  {Lord  King  v.  Cham- 
herst  4  Campb,  377.),  it  was  held  that  no  beginning  to  demolish  was  within 
the  act,  unless  there  was  an  intention  to  demolish  actually ;  and  the  jury 
were  directed  to  find  for  the  defendant,  in  a  case  where  a  mob  after  doing 
partial  mischief  retired  voiunlnrily,  if  they  believed  that  their  original  inten- 
tion was  to  injure  only  and  not  demolish.  The  57G.5.  c.  19.  J  38.  lias 
therefore  extended  the  remedy  to  every  case  where  any  house,  shop^  or 
other  building  whatever,  or  any  part  thereof^  shall  be  destroyed,  or  in  any 
manner  damaged  or  injured,  or  where  any  fixtures  thereto  attached,  or 
«ny  furniture,  goods,  or  commodities  whatever,  which  shall  be  therein,  shall 
be  **  destroyed,  taken  away,  or  damaged  by  the  acts  of  any  riotous  or  tumut- 
tuoiis  assembly  of  percons^or  by  the  act  of  any  person  engaged  in,  or  mak- 
ing part  of,  any  such  assembly/*  See  the  case  o^Prnkne^y*  the Inhabik^Mis 
of  East  Hundred,  QSauad,  31 4,  ed.  Ig24. 

(2)  This  part  of  the  9G.  1.^  the  black  act,  is  now  repealed  by  the  4G.  4. 
c,54,,  and  the  putiUhment  of  transportation  for  seven  years,  or  impriion- 
fnent  with  or  without  bard  labour  for  any  term  not  exceeding  three 
yearn,  substituted  for  that  of  death. 
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3.  Also  by  the  same  statute  9  Geo.  L  c.22,,  amended  by 
statute  27  Geo.  IL  c*15,,  knowingly  to  send  SLuy  letter  wkhont 
a  name,  or  with  a  fictitious  name,  demanding  money,  venison, 
or  any  other  valuable  thing,  or  thrcataiiug  (without  any  de- 
mand) to  kill  any  of  the  king's  subjects,  or  to  fire  their 
bouses,  out-houses,  barns,  or  ricks,  is  made  felony  without 
benefit  of  clergy*  This  offence  was  formerly  high  treason  by 
tlie  statute  8  Hen.  VL  c,6.  (3)    ' 

4*,  To  pull  down  or  destroy  any  Imky  sluice,  ot  floodgate^ 
erected  by  authority  of  parliament  on  a  navigable  river,  is  by 
statute  1  Geo.  II.  st.2.  c.l9.  made  felony,  punishable  with 
transportation  for  seven  years.  By  the  statute  8  Geo.  IL  c/20. 
the  offence  of  destroying  such  works,  or  rescuing  any  person 
in  custody  for  the  same,  is  made  felony  without  benefit  of 
clergy :  and  it  may  be  enquired  of  and  tried  in  any  adjacent 
county,  as  if  the  fact  had  been  therein  committed.  (4)  By 
the  statute  4  Geo.  III.  cI2.  maliciously  to  damage  or  destroy 
any  banks,  sluices,  or  other  works  on  such  navigable  river,  to 
open  tlie  floodgates  or  otherwise  obstruct  the  navigation,  is 
again  made  felony,  punishable  with  transportation  for  seven 
years.  And  by  the  statute  7  Geo.  IIL  c.40.  (which  repeals 
all  former  acts  relating  to  turnpikes,)  maliciously  to  pull  down 
or  otlierwise  destroy  any  tumpike-gate  or  fence,  toU-house,  or 
weighing-engine  thereunto  belonging,  erected  by  authority  of  [  145  ] 
parliament,  or  to  rescue  any  person  in  custody  for  the  same, 
is  made  felony  without  benefit  of  clergy ;  and  the  indictment 

(5)  See  p.  137.  n.  (15),  These  »ct»  were  not  repealed  by  the  30 G.  2. 
c.  £4.,  though  that  was  a  &ubKequcnt  statute,  made  upon  the  same  general 
subject  matter,  and  imposing  n  lighter  punishinent ;  for  many  important 
distinctions  were  taken  upon  the  wording  of  the  statutes.  See  2  East,  PX*. 
c.ixiii,  a*  3.  But  all  these  are  now  us  to  ihesc'offences  repealed  by  tJie  4  G»  4» 
c.  54,,  which,  whether  the  letter  or  writing  be  with  or  without  a  nanic,  or 
with  a  fictit)oui»  one^  but  sent  or  delivered  for  any  of  the  purposes  nicu- 
tiotied  in  the  text,  punishes  the  offence  in  the  inimner   stated  at   p.  137* 

(4)  Theie  statutes  were  suflTered  to  expire ;  bur,  after  several  temporary 
revivals,  were  made  perpetual  by  the  27  G.  2.  c.  16.  The  capitid  part  of  the 
8G,2.  c.fiO.  s.  1.  Stands,  however,  now  repealed  by  the  I  G,4,  c.  115.,  aii4 
the  punishment  of  transportation  for  life,  or  any  tenia  of  ycfir§  not  less 
than  seven,  or  impriaoninent  with  or  without  hard  labour  for  any  term 
not  exceeding  seven « nubttituted  for  it. 
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may  be  inquired  of  and  tried  in  any  adjacent  county,  (5) 
The  remaining  offences  against  the  public  peace  are  merely 
misdemesnors,  and  no  felonies  ;  as, 

5.  Affrays  (from  affiaier^  to  terrify,)  are  tlie  %liling  of 
two  or  more  persons  in  some  public  place,  to  llie  terror  of 
his  majesty's  subjects :  for,  if  llie  fighting  be  in  private,  it  is 
no  qffrai/  but  an  assattll  \  (6)  Affrays  may  be  suppressed  by 
any  private  person  present,  who  is  justifiable  in  emleavouring 
to  part  the  combatants,  whatever  consec|uence  may  ensue  '^^  (7) 
But  more  especially  the  constable,  or  other  similar  ofBcer, 
however  denominated,  is  bound  to  keep  the  peace ;  and  to 
that  purpose  may  break  open  doors  to  suppress  an  affray,  or 
apprehend  the  affrayers  \  and  may  either  carry  them  before 
a  justice,  or  imprison  them  by  bis  own  authority  for  a  con- 
venient space  till  the  heat  is  over ;  and  may  tlien  perhaps  also 
make  them  find  sureties  for  the  peac^**,  (8)     The  puuish- 

»  iHflwk.  PX.  C.6S.  S  K  ^1  H«wk.  P.C  c,63.  |  IS,  14. 

*  Ibid.  §  U. 

(5)  This  statute  was  repeuled  by  the  I5G.5,  c.84.,  which  hoji  t»een  itself 
re{}ealed  by  the  a  G.  4.  c.  126.  By  the  128th  scctioti  of  this  lost  act,  the 
ofiences  mentioned  id  the  text  arc  made  felony,  punishable  by  tratiaport- 
atloQ  for  seven  years,  ar,  in  pjitigation  thereof,  such  other  punishment  as 
the  court  may  direct,  as  in  cases  of  petty  larceny-  But  I  do  not  find  in 
this  last  act  the  same  provision  for  the  trial  of  the  offence  in  any  county. 

(6)  It  seems  certain,  that  in  some  ca&es  there  may  be  on  a0ray  where 
there  is  no  actual  violence ;  as  where  a  man  arms  himself  with  dangerous 
and  unusual  weapons,  in  such  a  manner  as  will  naturally  cause  a  terror  to 
the  pco|>lc.  llawkiiib,  P.  C.  bJ.  c63.  {4. 

(7)  A  person  so  iiiterjioaing  *'  is  in  the  discharge  of  a  duty  which  the 
law  requircth  of  him.  The  law  is  his  warrant,  and  he  may  not  improperly 
lie  eoDikiered  as  a  person  enga^'d  in  the  public  service,  and  for  the  ad- 
VMieegieiit  of  justice,  though  not  specially  appointed  to  it;  and  upon  that 
account  he  b  under  the  same  protection  as  ihc  ordinary  ministers  of  justice 
arc."  Hut  then  in  order  to  entitle  himself  to  it,  he  must  **  undoubtedly 
give  express  notice  oi  his  friendly  intent.*'     Foster,  309,  311. 

(g)  This  must  be  understood  of  an  aifhiy  about  to  commence,  or  actually 
going  on,  for  the  constable  has  no  authority  to  punish  for  an  affray  com- 
mitted and  ended ;  still  it  seems  that  he  may  carry  before  a  justice  those 
whahftvebeen  arrested  by  such  as  were  present  at  an  affray, and  delivered  by 
them  into  his  handi,  Hawkins,  P.  C*.  b.  i.  c.  CJ.  f  17.  A  justice  of  the  peace 
hajiialJ  the  power  which  an  individual  or  a  constable  has  in  the  suppression 
of  an  aHiiiy  ;  and  where  it  has  paeed  out  of  htg  presence,  he  may  besides 
issue  his  warrant  to  briog  the  oflenders  before  htm,  in  order  to  compel 
them  to  find  iureti«a  of  tli#  m&a^    Ibid.  S  16- 
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merit  of  common  affrays  is  by  fine  and  imprisonment ;  the 
measure  of  which  must  be  regulated  by  the  circumstances  of 
the  case :  for,  where  there  is  any  material  aggravation,  the 
punishment  proportionably  increases.  As  where  two  persons 
coolly  and  deliberately  engage  in  a  duel:  this  l>eing  attended 
with  an  apparent  intention  and  danger  of  murder,  and  being 
a  high  contempt  of  the  justice  of  the  nation,  is  a  strong  ag- 
gravation of  the  affray,  tliough  no  mischief  has  actually  en- 
sued ''.  Another  aggravation  is,  when  thereby  the  officers  of  C  l^^  1 
justice  are  disturbed  in  the  due  execution  of  their  office :  or 
where  a  respect  to  the  particular  place  ouglit  to  restrain  and 
regulate  men's  behaviour,  more  than  in  common  ones ;  as  in 
the  king's  court,  and  the  like.  And  upon  the  same  account 
also  all  affiiiys  in  a  church  or  church -yard  are  esteemed  very 
heinous  offences,  as  being  indignities  to  Him  to  whose  service 
those  places  are  consecrated.  Therefore  mere  quarrelsome 
words,  which  are  neither  an  affray  nor  an  offence  in  any 
other  place,  are  penal  here.  For  it  is  enacted  by  statute 
5^6  Edw.VI.  c.4*  that  if  any  person  shall,  by  words  only, 
quarrel,  chide,  or  brawl,  in  a  church  or  church-yard,  the 
ordinnr}'  shall  suspend  him,  if  a  layman,  ab  iftgresm  ecclesiae: 
and,  if  a  clerk  in  orders,  from  the  ministration  of  his  office 
during  pleasure.  And,  if  any  person  in  such  church  or  church- 
yard proceeds  to  smite  or  lay  violent  hands  upon  another,  he 
shall  be  excommunicated  ipm  facto ;  or  if  he  strikes  him  with 
a  weapon,  or  draws  any  weapon  with  intent  to  strike,  he  shall, 
besides  excommunication,  (being  convicted  by  a  jury,)  have 
one  of  his  ears  cut  off;  or,  having  no  ears,  be  branded  witli 
the  letter  F  in  his  cheek*  (9)  Titx)  persons  may  be  guilty  of 
an  affray :  but, 

*  I  fluwlt,  J?,C.  C.63.  5  21. 

(9)  This  statute  was  made  to  repress  the  disturbances  that  ii*  the  early 
agt»  of  the  reformation  were  too  apt  to  ante  between  ihc  professors  of 
different  religions.  It  has  since  been  applietl  further  to  reprew  quarrels 
and  offences  violating  the  sacred  character  of  churches  and  church-vards. 
Car  \ .  Good-iiat/^  2  HaJ2;ga^d^5  R.  139.  In  this  case  the  charge  against  a 
dergymati  wsa  for  addressing  a  public  reproof  to  a  parishioner  (luring  his 
«eniion,  without  any  just  cause  or  provocation,  and  with  great  warmth  and 
passion,  and  with  a  loud  voice.  Lord  Stowell  held  that  this  amounted  to 
brawling ;  and  observed  in  passing  sentence,  that  **  the  duty  of  maintaining 
order  and  decorum  liea  immediately  upon  the  churchwardens;  the  officiat- 
ing minister  has  other  duties  to  perform^  those  of  performing  di\ine  service. 
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6.  Riots,  rouis^  and  unlmiftd  asscmbliej^^  must  have  three 
persons  at  least  to  constitute  them.  An  mdawfid  assembli/  is 
when  three  or  more  do  assemble  themselves  together  to  do 
an  unlawful  act,  as  to  pull  down  inclosures,  to  destroy  a  war- 
ren or  the  game  therein ;  and  part  without  doing  it,  or 
making  any  motion  towards  it  K  A  rmit  is  where  three  or 
more  meet  to  do  an  unlawful  act  upon  a  common  qtiarrel,  as 
forcibly  breaking  down  fences  upon  a  right  claimed  of  com- 
mon or  of  way ;  and  make  some  advances  towards  it  *.  A 
riot  is  where  three  or  more  actually  do  an  unlawful  act  of 
violence,  either  with  or  without  a  common  cause  or  quarrel  **: 
as  if  they  beat  a  man ;  or  hunt  and  kill  game  in  anoilier's 
park,  chase,  w*arren,  or  liberty ;  or  do  any  other  unlawftil  act 
with  force  and  violence ;  or  even  do  a  lawful  act,  as  removing 
a  uusan<^  in  a  violent  and  tumultuous  manner.  The  pu- 
r  14^7  1  nishment  of  unlawful  assembhes,  if  to  the  number  of  twelve, 
we  have  just  now  seen,  may  be  capital,  according  to  tiie  cir- 
cumstances that  attend  it;  but,  from  the  number  of  three  to 
eleven,  is  by  fine  and  imprisonment  only.  The  same  is  the 
case  La  riots  and  routs  by  the  common  law;  to  which  the 
pillory  in  ver}'  enormous  cases  has  been  sometimes  supet^ 
added  ^  And  by  the  statute  13  Hen.  IV.  c.  7.  any  two  jus- 
tices, together  widi  the  sheriff*  or  under-sheiTfl"  of  tlie  county, 
may  come  with  the  pofje  comiiatuSf  if  need  be,  and  suppress 
any  such  riot,  assembly,  or  rout,  arrest  the  rioters,  and  re- 
cord upon  the  spot  the  nature  and  circumstances  of  the  whole 
transaction ;  which  record  alone  shall  be  a  su  fiicient  convic- 
tion of  the  offenders.  In  tlie  interpretation  of  which  statute 
it  hath  been  holden,  that  all  persons,  noblemen,  and  others, 
except  women,  clergymen,  persons  decrepit,  tind  infants  under 
fifteen,  are  bound  to  attend  tlie  justices  in  suppressing  a  riot, 
upon  pain  of  line  and  imprisonment ;  and  that  any  battery, 
wounding,  or  kilhng  the  rioters,  that  may  happen  in  suppres- 
sing tlie  riot,  is  justifiable  \     So  that  our  antient  law,  pre- 

^  5  Init.  176.  '  1  H*wk.  P.C,  c.  65.  §  12. 

«  BTO.Jbr,  t,Rwl,A,5.  i  I  H^.  P.C.  495.       I  Hawk.  PX. 

*'  3  Inst.  176.  C.65.  (  20. 

In  faying  this,  I  do  not  mean  to  saj  tliiU  oocwioDi  mmy  not  occur  in  wbicb 
it  may  not  be  justifiable,  and  even  unafoldable,  for  liim  to  take  a  part  in 
tupfirenin^  any  disorder  or  iatemiptioa  in  the  church."    Ibid.  141. 
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vious  to  the  modem  riot-act,  seems  pretty  well  to  have 
guarded  against  any  violent  breach  of  the  public  peace ;  espe- 
cially as  atiy  riotous  assembly  on  a  public  or  general  account, 
as  to  redress  grievances  or  pull  down  all  inclosures,  and  also 
resisting  the  kiug^s  forces  if  sent  to  keep  the  peace,  may 
amount  to  overt  acts  of  high  treason,  by  levying  war  against 
the  king.  (ID) 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of 
ttimtdhioiis  petitioning ;  which  was  carried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where- 
fore by  statute  ISCarJL  st  1.  c.5.  it  is  enacted,  that  not 
more  than  twenty  names  shall  be  signed  to  any  petition  to  the 
king  or  either  house  of  parliament,  for  any  alteration  of  mat- 
ters established  by  law  in  church  or  state;  unless  the  contents 
thereof  be  previously  approved,  in  the  country,  by  three  jus-  ^ 
tices,  or  the  majority  of  die  grand  jury  at  the  assizes  or 
quarter-sessions  ;  and,  in  London,  by  the  lord  mayor,  alder- 
men, and  common  council  ^,  and  that  no  petition  shall  be  de-  [  14S  1 
livered  by  a  company  of  more  than  ten  persons ;  on  pain  in 
either  case  of  incurring  a  penalty  not  exceeding  100^.  and 
three  months'  imprisonment.  (11) 

^  This  may  be  one  reaaon  (among  taken  the  lend  in  petitions  to  parlia^ 
oithen)  why  the  corpontioti  of  Loo^  meat  for  the  alteration  of  any  est*- 
don  bia^  «nee  the  restontion,  usually     bUabed  Uw. 


(lO)  It  is  to  be  understood  al&Op  that  Qt  common  law  every  sheriff,  under- 
aheriff,  and  also  every  other  peace  officer,  as  constables,  ficc,  may  and  ought 
to  do  all  chat  in  them  lies  towards  the  suppressing  of  a  riot,  and  may  com* 
mand  all  other  persons  whatsoever  to  assist  them  therein.  Also,  it  is  certain 
that  any  private  person  may  lawfully  endeavour  tt>  appease  all  sncli  dis- 
turbances, by  staying  those  whom  he  shall  sec  engaged  therein  from  exe- 
cuting their  purpose,  and  also  by  stopping  others  whom  he  shall  see  coniing 
to  join  them  ;  for  if  private  persons  tnay  do  thus  much,  as  it  is  most  certain 
that  they  may,  towards  the  suppressing  of  a  common  afFray,  surely  n  fortiori 
they  may  do  it  towards  the  suppressing  of  a  riot.    I  Hawk,P»C.  c,  65.  $  11. 

(IJ)  In  the  trial  of  Lord  George  Gordon,  it  was  contended  that  the 
article  of  the  bill  of  rights,  which  declares  that  it  is  the  right  of  the  subject 
to  petition  the  king,  and  that  all  commitments  and  prosecutions  for  such 
petitioning  are  illegal,  had  virtually  repealed  this  statute*  This,  howei^er, 
was  denied  by  Lord  Mansfield  in  the  name  of  the  court.    Douglas,  392. 

H  4 


U8 


PUBLIC 


Book  IV, 


8.  An  eighth  offence  against  the  public  peace  is  tliat  of  a 
Jgrcible  entrt/  or  deiaina\-  which  is  committed  by  violently 
taking  or  keeping  possession  of  lands  and  tenements,  witii 
menaces^  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  pet  son  disseised,  or 
turned  out  of  possession,  unless  hb  entry  was  taken  aviay  or 
barred  by  his  own  neglect,  or  other  circumstances;  which 
were  explained  more  at  large  in  a  former  vol  unit*  *,  But 
this  being  found  very  prejudicial  to  the  public  peice,  it  was 
thought  necessary  by  several  statutes  to  restrain  all  persons 
from  the  use  of  such  violent  melliotls,  even  of  doing  them- 
selves justice  ;  and  much  more  if  they  have  no  justice  in  their 
claim  "'.  So  that  the  entry  now  allowed  by  law  is  a  peace- 
able one  ;  that  forbidden  is  such  as  is  canied  on  and  main- 
tained with  force,  with  violence,  and  unusual  weapons*  By 
the  -statute  5  Ric.  IL  st.  L  c.  8.  all  forcible  entries  are  pu- 
nished with  imprisonment  and  ransom  at  the  king's  uilL 
And  by  the  several  statutes  of  1 5  Ric,  IL  0,2*,  B  Hen.VL  c.9., 
31  Eliz*  c,  1  K,  and  21  Jac,  L  c*  15.,  upon  any  forcible  entry,  or 
forcible  detainer  afker  peaceable  entry,  into  any  lands,  or 
benefices  of  the  church,  one  or  more  justices  of  the  peace,  tak- 
ing suflicient  power  of  the  county,  may  go  to  the  place,  and 
there  record  tlie  force  upon  his  own  view,  as  in  case  of  riots ; 
and  upon  such  conviction  may  commit  the  offender  to  gat»l> 
till  he  makes  fine  and  ransom  to  the  king.  And  moreover 
the  justice  or  justices  have  power  to  summon  a  jury  to  try 
the  forcible  entry  or  detainer  complained  of:  and,  if  the  same 
be  found  by  that  jury,  then,  besides  the  fine  on  the  offender* 
the  justices  shall  make  restitution  by  the  sheriff  of  the  pos- 
session, without  inquiring  into  the  merits  of  tlie  title ;  for  the 
force  is  the  only  thing  to  be  tried,  punished,  and  remedied  by 
them  :  and  the  same  may  be  done  by  indictment  at  the  ge- 
neral sessions.  But  this  provision  does  not  extend  to  such 
as  endeavour  to  maintain  possession  by  force,  where  they 
r  149  1  ^**in>selves  or  their  ancestors,  have  been  in  the  peaceable  en- 
joyment of  tlie  lands  and  tenements,  for  three  years  immedi- 
ately preceding  ". 


*  Se<fVoLIILptg.J74,  &e. 

•  I  H»wk-  FX.  C.64.  I  2. 

"  Holding    otn   hj    lbiw»    whgm 


tlie  ttiiMit't  titk  WM  under  «  \evte, 
wum  «i|pirtdt  li  mid  to  t>c  a  rordbk 
detwocr.    (CroiJ«c.l990 


Ch.  11. 


WRONGS. 


149 


9.  The  offence  of  riding  or  going  armedy  with  dangerous  or 
unusual  weapons,  is  a  crime  against  the  public  peace,  by  ter- 
ritying  the  good  peopit;  of  the  land ;  and  is  particularly  pro- 
hibited by  the  statute  of  Northampton,  2  Etlw,  11 L  c.  3.,  upon 
pain  of  forfeiture  of  the  arms,  and  imprisonment  during  the 
king's  pleasure :  in  like  manner,  as  by  the  laws  of  Solouj  every 
Athenian  was  finable  who  walked  about  the  city  in  armour'*. 

10.  Spreading  Jalsc  Jiews^  to  make  discord  between  the 
king  and  nobility,  or  concerning  any  great  man  of  the  realm, 
is  punishable  by  common  law"'  with  hue  and  imprisonment; 
which  is  confirmed  by  statutes  Westm.l,  3Edw,L  c34". 
2Ric.lL  sLl.  C.5,  and  l2Ric.lL  c.lL 


11.  Fai^e  and  preiemii'd  propkecies^  with  intent  to  disturb 
the  peace,  are  equally  unlawful,  and  more  penal ;  as  they  raise 
enthusiastic  jealousies  in  the  people,  and  terrify  them  with 
imaginary  fears.  They  are  therefore  punished  by  our  law, 
upon  the  same  principle  that  spreading  of  pubhc  news  of  any 
kind,  witliout  communicating  it  first  to  the  magistrate,  was 
prohibited  by  the  antient  Gauls  *•.  Such  false  antl  pretended 
prophecies  were  punished  ca|:ji tally  by  statute  1  Edw.VI.  c*12- 
w^hich  was  repealed  in  the  reign  of  queen  Mary.  And  now 
by  the  statute  5  Eliz.  c.  1 5,  the  penalty  for  the  first  offence  is 
a  fine  of  ten  pounds  and  one  year's  imprisonment ;  for  the  se- 
cond, forfeiture  of  all  goods  and  chattels,  and  imprisonment 
during  life.  (12) 

12.  Besides  actual  breaches  of  the  peace,  any  thing  that 

tends  to  provoke  or  excite  others  to  break  it,  is  an  offence  of  [  150  ] 


^  PoU.Andq.  b.  L  c.  26. 

f  !?  Inst. 226.     S  Inst.iSS. 

•i  "  Habeni  legUna  sanctum^  n  ywu 
**  quid  de  repubUca  afinitimu  rumore  oc 
**  fcmuM  acceperitf  uii  ad  magittratum  dt- 
**  Jerat,  net*  cumolia  communicet :  quad 


"  iaqte  homines  ttmerarhs  aique  imjteri^ 
**  ios  Jains  mmoriOus  tenet  i^  el  adjaci- 
*'  nus  impetii,  ct  de  summis  rebus  amti- 
'*  Hum  caperet  cognitum  est,     Caes.  cfc 


(is)  It  is  not  vay  important  to  mention,  except  for  thechanicter  of  the 
legislature  in  the  lime  of  Edward  the  Sixth  ;  but  I  believe  the  statute 
which  made  the  felony  was  the  53 Hen.  8.  c.  14.,  which  was  altered  by 
the  temporary  act*  of  3&4Ed,C,  c.  15*  and  7E.  6.c.  IKi  these  having 
expired,  tbesElb.  c,  15.  was  passed  j  but  the  punishments  inflicted  by  the 
statutes  of  Edward  and  ELi2abeth  were  the  aame. 
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the  same  denomination.  Therefore  challefiges  to^ht^  either 
by  word  or  letter,  or  to  be  the  bearer  of  such  challenge,  are 
pimishable  by  fine  and  imprisonment,  according  to  the  cir- 
cumstances of  llie  offence  ^  If  this  challenge  arises  on  ac- 
count of  any  money  won  at  gaming^  or  if  any  assault  or  affray 
happen  upon  such  account,  the  offender  by  statute  9  Ann. 
c.  1 4-,  shall  forfeit  all  his  goods  to  the  crowTi,  and  snfier  two 
years'  imprisonment.  (13) 

13.  Of  a  nature  very  similar  to  challenges  are  libtls^  libelli 
fomosi^  which,  taken  in  their  largest  and  most  extensive  sense, 
signify  any  writings,  pictures,  or  the  like,  of  an  immoral  or 
illegal  tendency ;  but-,  in  the  sense  under  which  we  are  now 
to  consider  them,  are  malicious  defamations  of  any  person, 
and  especially  a  magistrate,  made  public  by  either  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath, 
or  expose  him  to  public  hatred,  contempt,  and  ridicule*. 
The  direct  tendency  of  these  libels  is  the  breach  of  the 
public  peace,  by  stirring  up  the  objects  of  them  to  revenge. 
and  perhaps  to  bloodshed.  The  communication  of  a  libel 
to  any  one  person  is  a  publication  in  the  eye  of  the  law ' : 
and  therefore  the  sending  an  abusive  private  letter  to  a  man 
is  as  much  a  libel  as  if  it  were  openly  printed,  for  it  equally 
tends  to  a  breach  of  the  peace  ™.  For  the  same  reason  it  is 
immaterial  with  respect  to  the  essence  of  a  libel,  whether  the 
matter  of  it  be  true  or  fal^je  * ;  since  the  provocation,  and  not 
the  falsity,  is  the  thing  to  be  punished  criminally  :  though, 
doubdess,  the  falsehood  of  it  may  aggravate  it's  guilt,  and 
enhance  it*s  punishment.  In  a  civil  action,  we  may  remem- 
ber, a  libel  must  appear  to  l>e  false,  as  well  as  scandalous  ^ ; 
ftir,  if  the  charge  be  true,  the  plaintiff  has  received  no  private 
injury,  and  has  no  ground  to  demand  a  compensation  for 
[  151  ]  himself,  whatever  offence  it  may  be  against  tlie  public  peace: 
and  therefore,  upon  a  civil  action,  the  truth  of  the  accusation 

'  1  Hftwk.  P.C.  C.63*  \  3.21.  62.215.    Poph.139.   iHawk.r.C  c,73. 

«  md.  c,73.  i  l.S.  §  II. 

»  Moor,  61S.  *  Moor.637.  5B«p.lSL^.    1 1  Mod. 99. 

^  3  Brown.  151.    12  R«|>.S5.   Holn  *  Se«  VoLUI.  pi«,l25. 

(IS)  tt  ii  indictibte  alio  to  QfMJt&voiir  14)  provoke  another  to  ftcnd  a 
c Halle nge,  being  ui  attempt  ta  procure  anottier  to  commit  a  i 
B*  V.  PM/iipt,  ^  Emu  464. 
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may  be  pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prose- 
cution, the  tendency  which  all  libels  have  to  create  animo- 
sities, and  to  disturb  the  public  peace,  is  the  whole  that  the 
law  considers.  And,  therefore,  in  such  prosecutions,  the 
only  points  to  be  inquired  into  are,  first,  the  making  or  pub- 
lishing of  the  book  or  writing ;  and,  secondly,  whether  the 
matter  be  criminal :  and,  if  both  these  points  are  against  the 
defendant,  the  offence  against  the  public  is  complete.  The 
punishment  of  such  libellers,  for  either  making,  repeating, 
printing,  or  publishing  the  libel,  is  fine,  and  such  corporal 
punishment  as  the  court  in  it's  discretion  shall  inflict;  regarding 
the  quantity  of  the  offence,  and  the  quality  of  the  offender  \  (14) 
By  Uie  law  of  the  twelve  tables  at  Rome,  libels,  which  affected 
the  reputation  of  another,,  were  made  a  capital  offence :  but, 
before  the  reign  of  Augustus,  the  punishment  became  corporal 
only  ^.  Under  the  emperor  Valentinian  *  it  was  again  made 
capital,  not  only  to  write,  but  to  publish,  or  even  to  omit  de- 
stroying them.  Our  law,  in  this  and  many  other  respects, 
corresponds  rather  with  the  middle  age  of  Roman  juris- 
prudence, when  liberty,  learning,  and  humanity,  were  in 
their  fidl  vigour,  than  with  the  cruel  edicts  that  were  esta- 
blished in  the  dark  and  tyrannical  ages  of  the  antient  decern- 
viri,  or  the  later  emperors. 

>  1  Hawk.  P.C.  c  73.  §  21. 

—  Quinetiam  lex 
Poenaque  laith  malo  qwu  noUet  carmine  qttenquam 
DetcriH :  ^—  veriere  rnodmn  Jormidine  fustis.     Hor.  ad  Aug,  1 52. 

■  Cod.  9.  86. 

(14)  By  the  60 G.J.  and  lG.4.  c.s.,  for  the  more  effectual  prevention 
and  punishment  of  blasphemous  and  seditious  libels,  it  is  enacted,  that 
where  the  libel  tends  to  bring  into  hatred  and  contempt  the  person  of  his 
majesty  or  the  regent,  or  the  government  and  constitution  of  the  united 
kingdom  as  by  law  established,  or  either  house  of  parliament,  or  to  excite 
his  majesty's  subjects  to  attempt  the  alteration  of  any  matter  in  church  or 
state  as  by  law  established,  otherwise  than  by  lawful  means,  the  judge  on 
conviction,  or  the  court  on  judgment  by  default,  may  order  the  seizure  of 
all  copies  of  the  libel  in  the  possession  of  the  defendant,  or  of  any  person 
for  his  use,  named  in  the  order ;  the  copies  so  seized  are  to  be  returned 
free  of  all  expence,  if  the  judgment  be  arrested  or  reversed,  othenvise  to 
be  disposed  of  according  to  the  direction  of  the  court. 

And  if  any  person  having  been  legally  convicted  of  the  composition,  pub- 
lication,  ftc.  cSmeh  a  libel,  shall  be  a  second  time  convicted  of  the  same 
offence,  he  may  be  bamsfted  from  the  united  kingdom,  and  all  other  parts 
of  his  mcgest/s  domiDions,  for  such  term  of  years  as  the  court  shall  order. 
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In  this  and  the  other  instances  which  we  have  lately  con- 
sidered., where  blasphemous,  immoral,  treasonable,  schisma- 
tical,  seditious,  or  scandalous  libels  are  punished  by  the 
English  law,  some  with  a  greater,  others  with  a  less  degree  of 
severity ;  the  liberti/  of  the  prcsSy  properly  imtlerstood,  is  by 
no  means  infringed  or  violated.  Tlie  liberty  of  the  press  is 
indeed  essential  to  the  nature  of  a  free  state;  but  this  consists 
in  laybg  no  prmotix  restraints  upon  publications,  and  not  in 
freedom  from  censure  for  criminal  matter  when  published, 
[  152  ]  Every  freeman  has  an  undoubted  right  to  lay  what  sentiments 
he  pleases  before  the  public :  to  forbid  this,  is  to  destroy  the 
freedom  of  the  press :  but  if  he  publishes  what  is  improper, 
mischievous,  or  illegal,  he  must  take  the  consequence  of  his 
own  temerity.  To  subject  the  press  to  the  restrictive  power 
of  a  licenser,  as  was  formerly  done,  bt^tli  lK*fore  and  since  the 
revolution  *,  is  to  subject  aJI  freedom  of  sentiment  to  the  pre- 
judices of  one  man,  and  make  him  the  arbitrary  and  infallible 
judge  of  all  controverted  points  in  learning,  religion,  and  go- 
vernment. But  to  punish  (as  the  law  does  at  present)  any 
dangerous  or  offensive  writings,  which,  when  published,  shall 

*  The  Art  of  prtnlmg,  tocm  a/Wr  it's  (Scobell.  L  44.  134.  il.  aS.  330.)  i«ued 

ifitroductjoo,  was  looked  upon    ns  weJ]  tlwirordinaDcefl  for  that  purpose,  found. 

in  England  aa  in  other  countriv^J    as  f<d  principaUy  on  the   itarcbamber  de« 

TQCTGly  a  mAttcr  of  ttau^,  nud  subject  crceof  16S7*      In  1662  was  passed  the 

to  tfie  co^ion  of  the  crown,      It  wha  ttatute  13&t4C^.  II.    c.  33,,   whkh 

therefore  regulate!  w  iih  ua  by  tlie  king*4  (with  some  f«v  dtemtion&)  was  copied 

proclaniationft,  probibitiori»,  charters  of  from  the  pftrUainentAry  ordinances.  Tliia 

priTilegea  and  oflicencLs  and  final  [j  bj  act  eipircd  in    1679,  but  was  revived 

the  decrees  of  the  court  of  starchamber ;  by  statute  1  Jac .  1 1 .  c.  1 7,  and  continued 

which  limited  the  niimlier  of  printers,  till   J  692.      It  was  then  continued  for 

and  of  preues  which  each  should  cm^  two  ye«ri  longvr  by  statute  4  W.  &  M. 

ploy,  and  pfDhibited  new  publications,  c.24..but  though  frequent sttempts  were 

unleia  previously  approvi?d  by  proper  made  by  tlie  government  to  revive  it,  in 

Ikcniftrs.     On  the  demolition   of  this  the  aiibacqueot  put  of  the  reign,  (Com. 

odious  jurisdiction   in   1641,  the  long  Joum,    II  Feb.  1694,     26  Nov.  1695, 

parUanaentofCJjarlcsI.^aftcrihcirnjp*  32  Oct.  1696,     9  Feb.  1697,     31  Jan. 

ture  with  ih»t  prioc«,  aaaumed  the  vm«  1698,)  yet  the  parliament  resisted  it  mi 

powers    as   the   stardiunbcr  txerdaed  strongly  that  it  finally  expired,  and  tfm 

wiUi  respect  to  Uic  licensing  of  boo^;  press  became  properly  free,  in  1694  } 

«n^in   1643,   1647.   1649,  ind  1652,  and  baa  evir  tine*  so  oontintiad.  (15) 

Kv\!^  r**  ***  caiwequencc  of  the  ordinance  piuaed  tti  1645,  that  Miltoa 
|>uwished  hit  Afeopigitic.  or  speech  for  the  liberty  of  unlicensed  printii^, 
l^A  '  r!"J"*  '"*^«™^  y«  ™<>«  eloquent  and  able  of  hit  political  worHi, 
luid  one  of  the  mm  splendid  compositions  in  the  bngiUKge. 
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on  a  fiiir  and  impartial  trial  be  adjudged  of  a  pernicious  ten- 
dency, is  necessary  for  the  preservation  of  peace  and  good 
order,  of  government  and  religion,  the  only  solid  foundations 
of  civil  liberty.  Thus  the  will  of  individuals  is  still  left  free ; 
the  abuse  only  of  that  free  will  is  the  object  of  legal  punish- 
ment. Neither  is  any  restraint  hereby  laid  upon  freedom  of 
thought  or  inquiry :  liberty  of  private  sentiment  is  still  left ; 
the  disseminating,  or  making  public,  of  bad  sentiments,  de- 
structive of  the  ends  of  society,  is  the  crime  which  society 
corrects.  A  man  (says  a  fine  writer  on  this  subject)  may  be 
allowed  to  keep  poisons  in  his  closet,  but  not  publicly  to  vend  [  I5d  J 
them  as  cordials.  And  to  this  we  may  add,  that  the  only 
plausible  argument  heretofore  used  for  the  restraining  the  just 
freedom  of  the  press,  "  that  it  was  necessary  to  prevent  the 
^^  daily  abuse  of  it,"  will  entirely  lose  it's  force,  when  it  is 
shewn  (by  a  seasonable  exertion  of  the  laws)  that  the  press 
cannot  be  abused  to  any  bad  purpose,  without  incurring  a 
suitable  punishment :  whereas  it  never  can  be  used  to  any 
good  one,  when  imder  the  controul  of  an  inspector.  So  true 
it  will  be  found,  that  to  censure  the  licentiousness,  is  to  main-> 
tain  the  Uberty  of  the  press.  (16) 

(16)  The  ofience  of  libel  often  involves  such  important  considerations, 
that  the  public  attention  is  very  naturally  drawn  to  the  proceedings  of 
courts  of  justice  in  the  trial  of  it ;  at  the  same  time  it  has  something  so 
peculiar  in  its  nature,  that  it  is  equally  natural  to  find  difficulties  in 
making  them  satisfactory  or  intelligible  in  all  respects  to  ordinary  minds. 
One  of  the  most  disputed  points  on  the  subject,  early  in  the  last  reign, 
was  the  extent  of  the  province  of  the  jury.  The  general  practice  had 
been  for  a  long  series  of  years,  to  consider  the  criminality  of  a  paper 
charged  to  be  a  libel,  as  a  question  of  pure  law,  which  the  judge  was  to  lay 
down  to  the  jury ;  and  it  wa^  contended  that  this  was  the  most  £a¥Ourable 
course  for  the  defendant,  because  the  question  of  criminality  must  then  be 
either  on  the  record,  or  in  the  direction  of  the  judge,  and  of  course  always 
subject  to  reconsideration  for  the  defendant  by  writ  of  error,  or  on  motion 
for  a  new  trial.  In  fact,  however,  it  was  attended  with  this  heavy  dis- 
advantage to  him,  that  wherever  the  publication  and  the  meaning  of  the 
paper  as  charged,  were  found  against  him,  he  was  almost  uniformly  con- 
victed in  the  first  instance,  for  the  very  reason  that  such  conviction  was  so 
reviewable.  I  think  this  fact,  and  the  reason  for  it,  may  both  be  inferred 
from  the  answer  of  the  judges  to  the  third  question  put  by  the  lords  in 
1 792,  in  the  course  of  the  debates  on  Mr.  Fox's  Libel  Bill.  The  question 
is,  "  Supposing  the  publication  clearly  proved,  and  the  innocence  of  the 
paper  as  dearhf  wumifpst,  is  it  competent  for  the  judge  to  reconunend  a 
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verdict  of  Not  guilty  ?"  The  answer  is  in  the  affirmative ;  "  but  (they  odd) 
no  case  has  occurred  in  which  it  would  have  been  in  sound  discretion  Hi 
for  a  judge,  sitting  at  nisi  pritit^  to  have  given  such  direction  or  recom- 
mendation to  a  jury."  And  the  coursH;  of  argument,  which  follows,  is,  tliat 
even  in  apparently  the  clearest  cases  the  judge  may  be  wrong,  and  there- 
fore the  safe  counie  for  him  is  that  which  leaves  his  direction  open  to  review. 
It  is  obvious  tliat  this  waia  fiitl  of  practical  hardship  to  the  defendant,  and  that 
it  was  a  declining  from  that  proper  resiKiasibility  in  the  judge,  which  the 
public  has  a  right  to  expect,  and  without  which  trials  at  mti  phta  in  ge- 
neral would  lose  half  their  ^^alue. 

In  1771,  after  the  trial  of  Mr,  Alraon,  for  the  repubUcation  of  Junius,  a 
bill  drawn  by  Mr.  Burke,  wrs  brought  into  parliament  to  settle  this  im* 
portant  point,  it  was,  however,  thrown  out ;  and  it  is  singular  enough  that 
Mr.  Fox  was  in  the  roajority  ;  because  in  1791,  he  himself  brought  in  a  bill 
almost  in  terms  the  same,  which  was  finally  pa£&ed  in  1792,  and  is  com- 
monly  known  by  his  name.  It  is  both  declaratory  and  enacting;  by 
sect.  1.  the  jury  in  alt  cases  of  information  or  indictment  for  libel  may  find 
a  general  verdict  of  guilty  or  not  guilty,  upon  the  whole  matter  in  issue, 
and  are  not  to  be  required  by  the  coiu^  or  judge  to  find  a  verdici  of 
guilty  merely  on  proof  of  the  publication,  and  the  sense  aftcnbcd  to  the 
paper  in  the  information  or  iodictment.  The  second  and  third  sections, 
provide  that  the  court  or  judge,  according  to  their  or  his  discretion,  shnll 
give  their  or  hi*  opinion  and  directions  to  the  jurj'  on  the  matter  in  issue ; 
and  that  the  jury  may,  if  they  please,  still  find  a  special  verdict,  as  in  other 
criminal  oues.  The  fourth  section  provides  that  the  defendant  may  sttU 
move  in  arrest  of  judgment,  if  convicted,  as  before  the  passing  of  tlie  act 
52  G.  5.  C.  GO. 

The  bill  passed  without  much  diierence  of  opinion  in  the  commons ;  in 
the  lords  there  was  more  opposition  ;  and  Lord*  Thurlow  and  Kcnyon 
among  others,  signed  a  protest  against  it,  as  **  subverting  a  fundamental 
and  important  principle  of  Englbh  jurispnidence,*'  But  in  the  argumenti 
on  both  sides  there  was  no  dispute  as  to  the  constitutional  province  of  the 
jury,  as  to  fact  distinct  from  law  :  the  opponents  asserted  that  the  crimi- 
nality of  a  paper  wa$  matter  of  law,  and,  that  granted,  their  conclusion 
followed  of  course.  The  advocates  of  the  bill  denied  the  second  pro- 
position, and  said  that  the  criminaUty  was  a  question  of  fact  and  law 
iiueparably  united,  and  then  contended  that  the  first  proposition  did  not 
ipply  to  any  case  m  which  the  fact  and  the  law  could  not  be  separated ; 
and  that  in  all  such  cases  the  jur},  though  they  might  receive  advice  from 
the  court,  were  by  the  constitution  the  sole  judges. 

One  remark  more  seems  proper  to  be  made ;  the  advocates  of  the  bill 
both  in  and  out  of  parliament  (and  no  one  more  powerfully  than  its 
real  author,  the  late  lord  Erskine),  uniformly  contended  that  it  wba  to  pre- 
vent and  not  to  produce  an  anomaly  in  the  criminal  law,  and  that  their 
sole  object  was  to  give  the  jury  the  same  power,  and  no  other,  in  a  trial 
for  lib«i^  as  in  a  trial  for  murder.  This  should  be  always  borne  in  mtnd, 
and  to  long  as  it  is,  the  bill  will  be  productive  of  great  benefit ;  but 
the  object  of  the  bill  is  very  easily  uiih.repre*ented»  for  the  bill  itaelC  r0ft» 
upon  a  Munewhat  subtle  proposition ;  and  it  is  not  to  be  wondend  at,  if 
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juries  have  been  sometimes  persuaded  that  in  cases  of  libel  they  were  in- 
vested  with  new  and  extraordinary  powers,  while,  in  the  words  of  John 
LUbam,  the  judge  was  reduced  to  a  mere  cypher.  Wherever  this  hap- 
pens, the  bill  is  indirectly  the  source  of  much  mischief. 

See  the  Ann.  Reg.  ▼.  33,  c.vii.  ▼.54.  pt.8.  p.*  69.  Parliamentary  History, 
▼.89.  pp.551. 591. 726. 741.  But  the  question  cannot  be  fully  understood 
without  reference  to  all  the  proceedings  in  the  trial  of  the  dean  of 
St.  Asaph. 
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CHAPTER    THE    TWELFTH. 

OF  OFFENCES  against  PUBLIC 
TRADE. 


i^FFENCES  against  public  tradt^  like  those  of  ihe  pre- 
ceding clashes,  are  either  felonious,  or  not  felonious.     Of 
the  first  sort  are, 

1,  OwLiNG,  SO  called  from  its  being  usually  carried  on  iii 
the  night,  which  is  the  ofi*ence  of  transporting  wool  or  sheep 
out  of  this  kingdom,  to  the  detriment  of  its  staple  manufac- 
ture. This  was  forbidden  at  common  law ',  and  more  par- 
ticularly by  statute  11  Edw,  III.  cJ.  when  the  importance  of 
our  woollen  manufacture  was  first  attended  to ;  and  there  are 
now  many  later  statutes  relating  to  this  offence,  the  most 
useful  and  principal  of  which  are  tliose  enacted  in  the  reign 
of  queen  Elizabelli,  and  since.  Tlie  statute  B  Eliz,  c.  3. 
makes  the  transportation  of  live  sheep,  or  embarking  them 
on  board  any  ship,  for  the  first  offence  forfeiture  of  goods, 
and  imprisonment  for  a  year,  and  that  at  the  end  of  the  year 
the  left  hand  shall  be  cut  off  in  some  public  market,  and 
shall  be  there  nailed  up  in  the  openest  place ;  and  the  second 
offence  is  felony.  The  statutes  12  Car.  II.  c.32,  and  7& 
8  W.  III.  c.28.  make  die  exportation  of  wool,  sheep,  or  fi- 
ler's earth,  liable  to  pecuniary  penalties,  and  tlie  forfeiture 
of  tlie  interest  of  the  ship  and  cargo  by  the  owners,  if  privy; 
and  confiscation  of  goods,  and  thi'ee  years'  imprisonment  to 
the  master  and  all  the  mariners.  And  the  statute  4  Geo.  I. 
cU.  (amended  and  farther  enforced  by  12  Geo.  II.  c.21,  and 

■  Mif.e.  1.  %%, 
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19  Geo.  II.  C.34.)  makes  it  transportation  for  seven  yearsi  if 

the  penaltiesi  be  not  paid.  ( I ) 

2.  Smuggling,  or  the  oifence  of  importing  goods  without 
paying  the  duties  imposed  thereon  by  the  laws  of  the  customs 
and  excise,  is  an  offence  generally  connected  and  carried  on  t  155  ] 
hand  in  hand  with  the  former.  Tlliis  is  restrained  by  a  great 
variety  of  statutes,  which  inflict  pecuniary  penalties  and  sei* 
sure  of  the  goods  for  ehmdestine  smuggling ;  and  affix  the 
gotlt  of  felony,  with  transportation  for  seven  years,  upon  more 
open,  daring,  and  avowed  practices :  but  the  last  of  tliem, 
19  Geo.  I L  c,3*l.,  is  for  tliis  pujxjse  imiar  omnium;  for  it 
makes  all  forcible  acts  of  smuggling,  carried  on  in  defiance 
of  the  laws,  or  even  in  disguise  to  evade  llieni,  felony  without 
benefit  of  clergy  :  enacting,  tliat  if  tliree  or  more  persons  shall 
assemble,  with  fire-arms  or  other  offensive  weapons,  to  assist 
in  the  illegal  exportation  or  importation  of  goods,  or  in  rescu- 
ing the  same  after  seisnre,  or  in  rescuing  offenders  in  custody 
for  sucli  offences ;  or  shall  pass  with  such  goods  in  disguise ; 
or  shall  wound,  shoot  at,  or  assault  any  officers  of  the  revenue 
when  in  tJie  execution  of  their  duty ;  such  persons  shall  be 
felons  without  the  benefit  of  clergy.  As  to  diat  branch  of 
the  statute,  which  recjuired  any  person,  charged  upon  oath  as 
a  smuggler,  under  pain  of  death,  to  surrender  liimself  upon 


(Z)  These  and  several  other  statutes  on  die  same  subject  were  repealed 
by  the  28G,3,  c.38,,  which  hns  itself  in  several  paints  been  altered  and 
partly  repejiled  by  subsequent  statutes.  By  it  the  exportution  of  live  sheep, 
the  breed  of  Great  Britain  or  the  adjacent  i&knd»,  other  than  wethers 
ikhipped  for  (Qod^  is  punit>hable  by  forfeiture  of  the  atiimalK  and  the  vessel 
carrying  them,  for  the  benelit  of  the  seize r  ;  besides  which,  the  exporter, 
bii  aiders,  abettors,  procurers,  and  comforters  shall  forfeit  3L  for  every 
theepp  &c,f  and  tiuffcr  solitary  iniprisonmetit  for  three  months,  and  further 
until  the  fine  be  paid,  so  as  the  whole  imprisonment  does  not  exceed  twelve 
cjilendar  months.  For  every  subsequent  offence,  the  forfeiture  is  SL  for 
each  sheep,  and  a  like  iinprisoomcnt  for  six  calendar  months,  and  nntil 
such  forfeiture  be  paid  ;  but  the  iraprisonn^cnt  for  non-payment  of  the  pe- 
nalty (Tiust  not  exceed  two  years ;  the  penalty  to  go  to  him  whoshall  sue  for  it. 
The  exportation  of  wool  by  the  same  statute  is,  for  the  first  time^  punished 
by  a  forfdture  of  3#»  for  every  pound  of  wool,  or  50/.  in  the  whole,  at  the 
election  of  him  who  sues,  with  solitary  imprisonment  for  three  calendar 
months;  for  the  second  time,  by  the  same  pecuniary  penalties,  and  a  six 
months'  inipnsonment,  with  similar  restrictions  as  to  the  length  of  the  m* 
prisonment  for  non-payment  of  the  penalties,  as  before  mentioned. 
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proclamation,  it  seems  to  be  expired ;  as  the  subsequent  sta- 
tutes bj  wbich  continue  the  original  act  to  the  present  time, 
do  in  terms  continue  only  so  much  of  the  said  act  as  relates 
to  the  punishment  of  the  offenders,  and  not  to  tlie  extraordi- 
nary methoti  of  apprehending  or  causing  them  to  surrender : 
and  for  offences  of  this  positive  species,  where  punishment 
(though  necessary)  is  rendered  so  by  the  laws  themselves, 
which  by  imposing  high  duties  on  commodities  increiise  the 
temptation  to  evade  them,  we  cannot  surely  be  too  cautious  in 
inflicting  the  penalty  of  death  *"•  (2) 

[  156  ]       S.  Another  offence   against   public   trade   is   fraudulent 
hankrttptc^^  which  was  sufficiently  spoken  of  in    a   former 


i»  8UL36Gco.II.  C.32.   32Geo.II. 
e.l8.     4G«o.IILc,l2. 


*  See  VoL  I,   img.  317. 
C.31. 


Bcccar, 


(S)  It  is  impoiBibte  within  the  Hinils  of  a  note  to  give  any  thing  approsch- 
ing  10  ui  intelligible  abstract  of  the  various  punishtncnts  which  are  awarded 
under  various  statutes  to  diflert^nt  olfcncei  against  the  1aw&  of  excise  and 
eustoiTiJ.  fn  a  great  number  of  instances,  severe  penalties  follow  upon 
fiimmary^  conviction;  of  these  it  is  projicr  to  say,  that  their  necessih*  can 
alone  justify  them,  and  that  tjpon  this  principle  the^e  convictions  are 
watched  with  much  jealousy  by  the  controuling  power  of  the  king's  bench* 
With  respect  to  the  cases  of  capital  punishments  enumerated  in  the  text, 
and  the  doubt  therein  expressed,  the  I9G.5-  c.69.  expressly  declared  and 
enacted,  that  all  the  orders  and  directions  relative  to  the  surrender,  pro- 
claiming, &c.  of  offender*  were  continued,  and  re-enacted  by  the  several  act* 
of  continuance,  and  might  be  lawfully  exerci»ed  and  used  accordingly. 
However,  the  important  statute  now  to  be  rc^rded  on  this  subject  ii  tllB 
S'^G.Z,  c.  14.5.,  which  brings  within  benefit  of  clergy  all  the  capital  aflfencci 
against  the  revenue  laws,  except  those  which  it  afterwards  enumerates. 
These  may  he  divided  into  two  classes  ;  the  first  includes  the  minor  offence* 
of  assisting  in  illegal  exportation,  running,  relanding,  rescuing,  &c.,  but 
these,  m  order  to  be  capitally  punished,  most  have  been  committed  by 
three  or  more  persons  armed  with  {trc-arms,  or  other  offensive  weapom  y 
the  second  includes  the  offence  of  any  person  maliciously  shooting  at  or 
upon  any  vessel  or  boat  of  his  majesty**  nav}',  or  in  the  service  of  the  cu*- 
toms  or  excise  within  certain  specified  limits,  or  within  the  same  limits 
maliciously  shooting  at,  maiming,  or  dangerously  wmrading  any  officer  of 
his  majesty's  military  or  navat  forces,  or  of  the  customs  or  excise,  or  any 
person  aiding  him  in  the  due  execution  of  his  duty  under  any  revenue  act, 
IW  act  for  the  prevention  of  smuggling*  This  clause  comprehends  aider* 
«id  abettors.  The  provisions  respecting  the  surrender  upon  proclamatloi^ 
of  persons  charged  upon  oath  with  any  of  these  ounces  arc  somlar  to 
those  meadoned  in  the  text. 
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volume  ** ;  I  shall  therefore  now  barely  mention  the  several 
species  of  traud  taken  notice  of  by  the  statute  law  ;  viz.  the 
bankrupt's  neglect  of  sorreudering  himself  to  liis  creditors ; 
his  non-conformity  to  the  directions  of  the  several  statutes ; 
his  concealing  or  embezzling  his  effects  to  tlie  value  of  20/.  j 
and  his  witliholding  any  books  or  writings  with  intent  to  de- 
fraud his  creditors :  all  whicli  the  policy  of  our  commercial 
country  has  made  felony  without  benefit  of  clergy  '.  (3)  And 
indeed  it  is  allowed  by  such  as  are  the  most  averse  to  the  in- 
fliction of  capital  punishment,  that  the  oflFence  of  fraudulent 
bankruptcy,  being  an  atrocitms  species  of  the  crimen  faUij 
ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsify- 
ing the  coin  ^,  And*  even  witliout  actual  fraudj  if  the  bankrupt 
cannot  make  it  appear  that  he  is  disabled  from  paying  his  debts 
by  some  casual  loss,  he  shall  by  the  statute  21  Jac.  L  c.l9.  be 
set  on  the  pillory  for  two  hours,  with  one  of  his  ears  nailed 
to  the  same,  and  cut  off.  To  tliis  liead  we  may  also  subjoin, 
that  by  statute  32  Geo,  IL  c.28,  it  is  felony,  punishable  by 
transportation  for  seven  years,  if  a  prisoner,  charged  in  exe* 
cution  for  any  debt  under  100/.,  neglects  or  refuses  on  de- 
mand to  discover  and  deliver  up  his  effects  for  tlie  benefit 
of  his  creditors-  (4)  And  these  are  the  only  felonious  of* 
fences  against  public  trade;  the  residue  being  mere  misde- 
mesnors;  as. 


4.  Usury,  which  is  an  unlawful  contract  upon  the  loan 
of  money,  to  receive  the  same  again  with  exorbitant  increase. 


•  Slat  SOcckIL  e.30. 


''  Beccar.  ch.  32. 


(3)  The  5G.9.  C.50.,  and  aU  the  other  bankrupt  laws,  stand  repeBJed 
from  the  Ut  day  of  May,  1825,  by  the  5G.4.C-99.  (seeVoIJI.  c.31*)  By 
the  lOSlh  section  of  this  act,  it  is  made  a  felony  liable  to  the  fjunishment 
of  transportation  for  life,  or  any  temi  of  years  not  less  than  seven,  or  of 
imprisonment  with  or  without  hard  labour  for  any  term  not  exceeding 
seven  years,  for  a  bankrupt  not  to  surrender  in  due  time  and  alter  due 
notice,  to  refuse  to  be  examined  by  the  commiasioners,  not  to  discover  or 
deliver  up  all  his  real  and  persond  estate,  the  manner  of  disposal  of  it,  or 
the  books,  &c,  relating  thereto ;  or  to  remove  or  embezzle  any  part  thereof 
to  the  value  of  lo/.,  or  any  books,  d'c,  relating  thereto,  vfith  intent  to  de- 
fraud hi»  creditor** 

(4)  See  Vol.  in,  p.  416.  n.  7,  This  mm  of  100/.  i«,  by  55G.  5.  c,  5.  (made 
perpetual  by  59  Q.  5t  c.50,}  attended  to  300f. 
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Of  this  aJso,  we  Imtl  occflsion  to  discourse  at  large  hi  a  former 
volume  ^  We  there  obsci-^etl  that  by  statute  37  Hen.  VI 11. 
C.9.  the  rate  of  interest  was  fixed  at  10/.  pet*  cetit.  pa^  annum^ 
which  the  statute  13  Eliz.  c.8,  confirms:  and  ordains  that 
all  brokers  shall  be  guilty  of  a  praennwire  that  transact  any 
contracts  for  more,  antl  tlie  secnrities  themselves  shall  be 
f  15?  1  void*  The  statute  21  Jac.L  c.l7.  reduced  interest  to  eight 7><rr 
cent;  and,  it  having  been  lowered  in  1650,  during  the  usurp- 
ation, to  six/>^*'  c€7ii,  (5),  the  same  reduction  was  re-enacted 
after  the  restoration  by  statute  12  Car,  II.  c,13. ;  and  lastly, 
the  statute  12  Ann>  st*2.  c.lO.  has  reduced  it  to  five  per  cent. 
Wheretiire  not  only  all  contracts  for  taking  more  are  in  them- 
selves totally  void,  but  also  the  lender  shall  forfeit  treble  tlie 
money  borrowed.  Also,  if  any  scrivener  or  broker  takes  more 
than  five  shillings  per  cent,  procuration -money,  or  more  than 
ti^'elvepence  for  making  a  bond,  he  shall  forfeit  20/,  with  costs, 
and  shall  suffer  imprisonment  tor  half  a  year.  And  by  statute 
17  Geo.  III.  c.26.  to  take  more  than  ten  shillings /J^7cr;i/.  for 
procuring  any  money  to  be  advanced  on  any  life-annuity,  is 
made  an  indictable  misdemesnor,  and  punishable  with  fine  and 
imprisonment :  as  is  also  the  offence  of  procuring  or  soliciting 
any  infant  to  grant  any  life-annuity;  or  to  promise,  or  other- 
wise engage,  to  ratify  it  when  he  comes  of  age,  (6) 

B,  Cheating  is  another  offence,  more  immediately  against 
public  trade ;  as  that  caimot  be  carried  on  without  a  punc- 
tilious i-egard  to  common  honesty,  and  fiiiih  between  man 
and  man.  Hither  therefore  may  be  referred  that  prodigious 
multitude  of  statutes,  which  are  made  to  restrain  and  pnnii»h 
deceits  in  pjirticnlar  trades,  and  which  are  enumerated  by 
Hawkins  and  Burn,  but  are  chiefly  of  use  among  the  traders 
themselves.     The  offence  also  of  breaking  the  asske  of  bread, 

«  Self  Voi.n.  p^  455,4c. 


> 


(5)  The  reduction  took  place  in  1651.  8ec  Scobell,  174.  The  pr^mnhlc 
of  the  ardiaance  attributes  the  necessity  of  it  to  the  decreased  vnJiie  of 
luul  fttul  merehandize^  and  the  general  want  of  money  felt  by  the  landed 
wid  trading  inicre«e. 

(6)  Thi»  »t»tuie  was  repealed  by  the  55G.5.  c.HI.;  but  the  repealing 
itatale  containt  clautes  la  tlie  nme  ivriut  with  thoie  abstraeted  in  the 
ttXL 
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or  the  rules  laid  down  by  the  law,  and  particularly  by  the 
statutes  SI  Geo. II.  c.29.  S  Geo.  III.  ell.  and  IS  Geo.  III. 
C.62.  for  ascertaining  it's  price  in  every  given  quantity,  is  re- 
ducible to  this  head  of  cheating  (7) :  as  is  likewise  in  a  peculiar 
manner  the  offence  of  selling  hy  false  weights  and  measures;  the 
standard  of  which  fell  under  our  consideration  in  a  former 
volume  ^.  The  punishment  of  bakers'  breaking  the  assise,  was 
antiently  to  stand  in  the  pillory,  by  statute  51  Hen.  III.  st6.y 
and  for  brewers  (by  the  same  act)  to  stand  in  the  tumbrel  or 
dungcart ' ;  which,  as  we  learn  from  domesday  book,  was  the 
punishment  for  knavish  brewers  in  the  city  of  Chester  so  early 
as  the  reign  of  Edward  the  confessor.  ^*  Malam  cerevisiam 
^^  faciens^  in  cathedra  ponebatur  staxorisK"  (8)  But  now  the  [  158  ] 
general  punishment  for  all  frauds  of  this  kind,  if  indicted  (as 
they  may  be)  at  common  law,  is  by  fine  and  imprisonment: 
though  the  easier  and  more  usual  way  is  by  levying  on  a 
summary  conviction,  by  distress  and  sale,  the  forfeitures 
imposed  by  the  several  acts  of  parliament.  Lastly,  any  de- 
ceitful practice,  in  cozening  another  by  artful  means,  whether 
in  matters  of  trade,  or  otherwise,  as  by  playing  with  false 
dice,  or  the  like,  is  punishable  with  fine,  imprisonment,  and 
pillory  K  And  by  the  statutes  SS  Hen.  VIII.  c.  1.  and 
30  Geo.  II.  c.24f,  if  any  man  defrauds  another  of  any  valu- 
able chattels  by  colour  of  any  false  token,  counterfeit  letter, 
or  false  pretence,  or  pawns  or  disposes  of  another's  goods 
without  the  consent  of  the  owner,  he  shall  suffer  such  punish- 
ment by  imprisonment,  fine,  pillory,  transportation,  whippings 
or  other  corporal  pain,  as  the  court  shall  direct  (9) 

^  See  Vol.l.  pag.274.  i  Seld.  Ut.  of  hon.  b.2.  c.5.  §  3. 

*  S  In«t.219.  k  1  Hawk.  P.C.  c.7r.  8,3.      ' 

(7)  See  Burn's  Justice,  v.i.  pp.501. 565.  ed.  25.  The  important  statutes 
on  this  subject  now  are  the  1  &  2G.  4.  c.50.  for  the  kingdom  at  lafge ;  and 
the  55  G.  5.  c.xcix.  (Local  Act),  as  altered  and  amended  by  the  59  G.  5. 
c.cxxvii.  (Local  Act),  for  the  city  of  London,  and  within  teh  miles  of  the 
Royal  Exchange.  The  weight  and  materials  of  bread  are  by  these  BtU 
put  under  yety  strict  regulations. 

(8)  Aid  qttatuor  soUdoi  dabat  prtkposUit, 

(9)  The  clauses  of  the  50  G.  2.  c.24.,  which  relate  to  the  pawning  of 
another's  goods  without  the  consent  of  the  owner,  are  virtually  repealed 
by  the  general  pawnbroker's  act,  5&&40G.5.  c.99.  (see  Vol.  IL  p.  452.) 
iNrhich  punishes  the  ofience  summarily  by  forfeitures  and  imprisonment  iri 
case  of  non-payment  \  the  same  statute  also  punishes  summarily  the  fbrg- 
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6.  The  offence  of  forestaUittg  the  market  is  also  an  offence 
against  public  trade*  This,  which  (as  well  as  the  two  fol- 
lowing) 13  also  an  offence  at  common  law^  was  described 

*  I  Hawk,  PX.  C.80.  ».l. 


ing  any  pawnbroker's  rocinoranJiim  or  ticket*    The  statutes  of  Hen.  8.  imd 
G.:2.,  extended  as  the  latter  i&  by  tbe  52G.3.  c.  64  ,  form  a  rery  important 
head  of  our  criminal  law,  upon  which  numerous  decbioos  have  taken  plikce. 
The  first  of  these  provides  for  the  offence  of  deceitfully  getting  possession 
of  other  persons*  money,  goods,  chattels,  jewels,  or  other  things,  by  means 
of  any  false  token,  or  counterfeit  letter  made  in  any  other  m&n^i  name. 
The  necessity  for  this  and  the  succeeding  statutes  arose  from  a  principle  in 
the  law  as  to  larceny,  which  will  be  noticed  more  fully  hereafter,  that 
wherever  the  owner  of  good*  delivered  them  to  another,  and  intended  by 
the  delivery  to  part  not  merely  with  the  possession  hul  the  property  of 
them,  no  larceny  was  committed  by  the  person  so  receiving  them,  what- 
ever fraudulent  means  he  had  used  to  previiil  on  the  owner  so  to  do.     It 
shouJd  therefore  be  always  borne  in  mind,  that  these  statutes  apply  only  to 
cases  of  such  deliver);  for  without  this  caution  we  shall  be  apt  to  con- 
found cases  under  them  with  cases  of  larceny  at  common  law.   The  words 
of  the  statute  of  Hen.  8,  are  confined  to  goods,  &c,  obtained  by  means  of  a 
token,  which  must  be  tome  real  visible  mark  or  thing  (as  a  key,  or  ring), 
calculated  to  gain  the  party  using  it  some  additional  credit  beyond  his  own 
assertions^  or  a  letter,  which  must  also  be  made  in  the  name  of  a  third 
person.     This  stutute,   thus  expounded,  was  a  vcrj'   inadequate  security 
og^nst  fraud ;  the  statute  ofG*3.,  tliercfore,  extends  to  goods,  dtc,  ob* 
tained  by  any  false  pretence  with  intent  to  cheat*     These  words  are  very 
general,  and  there  has  been  some  doubt  as  to  the  extent  in  which  they  aro 
to  be  understood ;  but  it  seems  now  to  l>e  determined  that  they  are  not 
to  be  retrained  in  their  operation,  but  that  wherever  the  pretence  is  false^ 
and  the  money  or  other  thing  obtained  by  that  pretence,  the  case  is  within 
the  itattite.    Thus,  where  a  Count  V.  told  Sir  T.  B,  that  he  was  entrusted 
by  the  Due  dc  Lauxuu  to  t4dce  some  hones  from  Ireland  to  London,  and 
that  he  had  been  detained  so  long  by  eontraiy  winds  that  his  money  was 
spent,  by  which  representation  (being  entirety  fictitious)  Sir  T.  B.  was  in- 
duced to  advance  him  money ;  the  case  was  held  to  be  within  the  statute, 
and  the  defendant  w«i  sentenced  to  hard  labour  (3T«R.  104.).    And  this 
ease  would  have  been  equally  so,  if  the  story  had  been  only  false  in  part^ 
fupposing  the  folse  part  had  been  the  material  inducement  to  part  with 
tbe  money*    For  it  most  commonly  happens,  that  a  false  pretence  u  a 
matter  made  up  of  some  truth  as  well  as  some  falsehood,  the  former  used 
as  the  vehicle  of  the  latter.    The  object  of  the  52  G.  3.  c.64.  was  to  exteml  | 
the  protection  of  the  statute  of  G.9.  to  corporate  bodies,  and  to  gbk 
where  not  merely  money,  goods,  &c,  were  obtained,  but  bonds,  bills,  bank 
ii»tet»  or  any  other  iccurity,  or  warrant  for  the  payment  of  money,  or  dei  I 
livery  of  g^ds.    On  this  subject,  generally,  I  cannot  do  better  than  refer  ^ 
the  student  to  the  case  of  the  King  v.  Young  and  others  3  T.  R.  98,  uA  I 
uSait'l  P.  C  dviii,  1, 8  ,  «r  I  Ru».  p.  C.  t  J95.  ' 
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by  statute  5Sc6  Edw.  VI.  c.14.  to  be  the  buyii^  or  coDtract- 
ing  for  any  merchandize  or  victual  coining  in  the  way  to 
market ;  or  dissuading  persons  from  brii^ing  their  goods  or 
fNToviaicxis  there ;  or  persuading  them  to  enhance  the  pricOf 
wh^i  there :  any  of  which  practices  make  the  market  dearer 
to  the  fiur  trader* 

7.  Regrating  was  described  by  the  same  statute  to  be  the 
buying  of  com,  or  other  dead  victual,  in  any  market,  and  sell- 
ing it  again  in  the  same  market,  or  within  four  miles  of  the 
place.  For  this  also  enhances  the  price  of  the  provisions,  as 
every  successive  seller  must  have  a  successive  pn^t 

8.  ENGROssiNa  was  also  described  to  be  the  getting  into 
one's  possession,  or  buying  up,  large  quantities  of  corn,  or 
other  dead  victuals,  with  intent  to  sell  them  again.  This 
must  of  course  be  injurious  to  the  public,  by  putting  it  in  the 
power  of  one  or  two  rich  men  to  raise  the  price  of  provisions 

at  their  own  discretion.  And  so  the  total  engrossing  of  any  [  159  3 
other  commodity,  with  intent  to  sell  it  at  an  unreasonable 
price,  is  an  offbnce  indictable  and  finable  at  the  comnuMi 
law  °'.  And  the  general  penalty  far  these  three  o£fenoes  by 
the  common  law  (for  all  the  statutes  concerning  them  w^re 
repealed  by  12  Geo.  III.  c.71.)  is,  as  in  other  minute  misde- 
mesnors,  discretionary  fine  and  imprisonment  °«  Among  the 
Romans  these  offences  and  other  mal-practices  to  n^e  the 
price  of  provisions,  were  punished  by  a  pecuniary  mulct. 
^^  Poena  vigitUi  aureorum  skUmtur  adversm  eum^  qui  contra 
"  annonam  fecerit,  societatemoe  coiertt  quo  annona  carior 
''J!atV' 

9.  Monopolies  are  much  the  same  ofience  in  other 
branches  of  trade,  that  engrossing  is  ia  provisions  (10); 
being  a  licence  or  privil^g&  allowrf  by  the  king  for  the  sole 
buying  and  selling,  making,  working,  or  using  of  any  thing 

"  Cro.Cur.  232.  «  Ff.  48. 12.  2. 

"  1  Hawk.P.  C.  C.80.  8.5» 

(10)  Hawkins  sUtes  the  difference  to  be  only  in  this,  that  monopoly  is 
by  patent  firom  the  kiiig^  and  engrossing  by  tlM  act  of  tiM  lu^jMt  between 
party  and  party.    PI.  C.  I.  c. 79. 
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whatsoever ;  wliereby  tlie  subject  in  general  is  restrained  from 
that  liberty  of  iriantifacturing  or  trading  which  he  had  be- 
fore ^  These  had  l>een  carried  to  an  enomious  height  during 
the  reign  of  queen  Elizabeth  ;  and  were  heavily  complained 
of  by  sir  Edward  Coke  \  In  the  beginning  of  the  reign  of 
king  James  the  first :  but  were  in  great  measure  remedietl  by 
statute  21  Jac.  I.  c.  3.  which  declares  such  monopolies  to  be 
contrary  to  law  and  void  ;  (except  as  to  patents,  not  exceed- 
ing the  grant  of  fourteen  years,  to  the  authors  of  new  inven- 
tions ;  and  exce|>t  also  patents  concerning  printing,  saltpetre, 
gunpowder,  great  orchrajicej  and  shot ;)  and  monopolists  are 
punished  with  the  forfeiture  of  treble  damages  and  double 
costs,  to  those  wliom  they  altempt  to  disturb ;  and  if  they 
procure  any  action,  brought  against  them  for  these  damages, 
to  l>e  stayed  by  any  extra-judicial  order,  other  than  of  the 
court  wherein  it  is  brought,  tliey  incur  the  penalties  of  jjrac- 
mwiire.  Combinations  also  among  victuallers  or  artificers,  to 
raise  the  price  of  provisions,  or  any  commodities,  or  the  rate 
of  labour,  are  in  many  cases  severely  punished  by  particular 
statutes;  and  in  general  by  statute  2&3Edw.VI.  c.I5.  witli 
the  forfeiture  of  10/.  or  twenty-one  days'  imprisonment,  with 
an  allowance  of  only  bread  and  water,  for  the  first  offence ; 
$0/.  or  the  pillory,  for  the  second  ;  and  +0/,  for  the  third,  or 
[  160  ]  else  the  pillory,  loss  of  one  ear,  and  perpetual  infamy.  (11)  In 
the  same  manner,  by  a  constitution  of  the  emperor  Zeno  ^,  all 
monopolies  and  combinations  to  keep  up  the  price  of  mer- 
chandize, provisions,  or  workmanship,  were  prohibited  upon 
pain  of  forfeiture  of  goods  and  [>eTiietual  banishment, 

10.  To  exercise  a  trade  in  any  town,  without  having  pre* 
viously  served  as  an  apprentice  for  seven  years  V  is  looked 
[ttpon  to  be  detrimental  to  public  trade,  upon  the  supposed 
[Want  of  sufficient  skill  in  the  trader ;  and  therefore  is  punished 
[by  statute  5  Eliz.  c.4.  with  the  forfeiture  of  forty  shillings  by 
1  the  month.  (12) 


*  1  lUwk.P.C  c»75, 
«  3  lQit.191. 


Cod.4.S%U 

See  Vol.1.  fM|g.4S7* 


(tl)  Ttibmtyitbrqs^Aledhjr  50.4.  c,  95,   Se9aiite,p,t5T.Bi 
(IS)  Thitii  repcttledb)'  54  0. 3.  c.96. 
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11.  Lastly,  to  prevent  the  destruction  of  our  home  ma- 
nufactures by  transporting  and  seducing  our  artists  to  settle 
abroad)  it  is  provided  by  statute  5  Geo.  I.  c.27.  that  such 
as  so  entice  or  seduce  them  shall  be  fined  [any  sum  not  ex- 
ceeding] 100/.  and  be  imprisoned  three  months  :  and  for  the 
second  offence  shall  be  fined  at  discretion,  and  be  imprisoned 
a  year :  and  the  artificers,  so  going  into  foreign  countries,  and 
not  returning  within  six  months  after  warning  given  them  by 
the  British  ambassador  where  they  reside,  shall  be  deemed 
aliens,  and  forfeit  all  their  lands  and  goods,  and  shall  be  in- 
capable of  any  legacy  or  gifL  By  statute  23 Geo. II.  eld. 
the  seducers  incur,  for  the  first  offence,  a  forfeiture  of  50QI. 
for  each  artificer  contracted  with  to  be  sent  abroad,  and  im- 
prisonment for  twelve  [calendar]  months ;  and  for  the  second, 
1000/.  and  are  liable  to  two  years  imprisonment:  and  by  the 
same  statute,  connected  with  14  Geo.III.  c.71.,  if  any  person 
exports  any  tools  or  utensils  used  in  the  silk,  linen,  cotton, 
or  woollen  manufiustures,  (excepting  woolcards  to  North 
.  America  *,)  he  forfeits  the  same  and  200/.,  and  the  captain  of 
the  ship  (having  knowledge  thereof)  100/. ;  and  if  any  cap- 
tain of  a  king's  ship,  or  officer  of  the  customs,  knowingly 
sufiers  such  exportation,  he  forfeits  100/.  and  his  employment; 
and  is  for  ever  made  incapable  of  bearing  any  public  office : 
and  every  person  collecting  such  tools  or  utensils,  in  order 
to  export  the  same,  shall,  on  conviction  at  the  assizes,  [or 
quarter  sessions,]  forfeit  such  tools  and  also  200/.  (13) 
<  Stat  15  Geo.  III.  c.  5. 

(19)  These  statutes,  and  several  later,  which  had  been  made  in  pursn* 
ance  of  the  same  policy,  so  far  as  they  relate  to  artificers  going  abroad,  or 
the  enticing  them  so  to  do,  are  now  rq>ea]ed  by  the  5  G.  4.  c.  97. 
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CHAPTER    THE   THIRTEENTH. 

OF  OFFENCES  against  the  PUBLIC 
HEALTH,  AND  THE  PUBLIC  POLICE 
OR  OECONOMY. 


'T'HE  fourtli  species  of  offences,  more  esiiecially  affecting 
tlie  common wealtli,  are  such  m  are  against  the  pubhc 
health  of  the  nation  i  a  concern  of  the  highest  importance, 
and  for  the  preser\'^ation  of  which  tliere  are  in  many  countries 
special  niagii*U*ates  or  curators  appointed. 

1 .  TiiE  first  of  these  offences  Is  a  felony ;  but  by  the  bles- 
sing of  Providence  for  more  tlian  a  century  past,  incapable 
of  being  committed  in  this  nation.  For  by  statute  1  Jac.  L 
c.  31.  it  is  enacted,  tliat  if  any  person  infected  with  the  plague, 
or  dwelling  in  any  infected  house,  ho  conmianded  by  the 
mayor  or  constable,  or  otlier  head  officer  of  his  to^^  or  vUl^ 
lo  keep  his  house,  and  shall  venture  to  disobey  it,  he  may  l>e 
enforced,  by  the  watchmen  appointed  on  such  melancholy 
occa^ons,  to  obey  such  necessary  command :  and,  if  any  hurt 
ensue  by  such  iuforcement,  the  watchmen  are  thereby  in- 
demnified. And  fartlier,  if  such  person  so  commandeti  to 
confine  himself  goes  abroad,  and  converses  in  company,  if 
he  has  no  plague  sore  upon  him,  he  shall  be  punished  as  a 
vagabond  by  whipping,  and  be  bound  to  his  good  behaviour; 
but,  if  he  has  any  infectious  sore  upon  him,  uncured,  he  then 
shall  be  guilty  of  fdony*  By  the  statute  26  Geo*IL  c.6,  (ex- 
plained and  amended  by  29  Geo.  II.  c.8.)  the  method  of  per- 
forming quarantine^  or  forty  days*  probation,  by  ships  coming 
from  infected  countries,  is  put  in  a  much  more  regular  and 
eilectua)  order  than  formerly,  i^n^  masters  of  ships  coming 
from  infected  places  and  disobeying  the  directions  there  given, 
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or  having  the  plague  on  board  and  concealing  it,  are  guilty 

of  felony  without  benefit  of  clergy.  The  same  penalty  also 
attends  persons  escaping  from  the  lazarets^  or  places  wherein 
<|uarantine  is  to  be  performed ;  and  officers  and  watchmen 
neglecting  their  duty  j  and  persons  conveying  goods  or  letters 
from  ships  performing  quarantine.  (1) 

9,  A  SECOND,  but  much  inferior  species  of  offence  against 
public  health  is  the  selling  of  tm'whdesontc  pt^ovision^.  To  pre- 
vent which  the  statute  51  Hen, III,  st,  6.  and  the  ordinance 
for  bakers,  c.  7.  prohibit  the  sale  of  corrupted  wine,  conta- 
gious or  unwholesome  fleshy  or  flesh  that  is  bought  of  a  Jew ; 
under  pain  of  amercement  for  the  first  offence,  pillory  for 
the  second,  fine  and  imprisonment  for  the  third,  and  abjura- 
tion of  the  town  for  the  fourth.  And  by  the  statute  12  Car.  IL 
c25,  §  11.  any  brewing  or  adulteration  of  wine  is  punished 
with  the  forfeiture  of  100/.  if  done  by  the  wholesale  mer- 
chant ;  and  40/.  if  done  by  the  vintner  or  retail  trader.  These 
are  all  the  offences  which  may  properly  be  said  to  respect  the 
pubhc  health.  (2) 

(l)  The  45  G.J.  c.  10.  and  46  G.J.  c.98.  are  the  laws  now  in  force  for 

the  regulation  of  quarantine.  Many  oflences  described  in  these  statutes 
are  punished  by  pecuninry  penalties  and  injprisonuieni ;  but  it  is  felony, 
without  benefit  of  clerg}',  for  any  master  knowingly  to  omit  disclosing  that 
he  has  touched  at  any  infected  place,  or  has  any  infected  person  on  boardi 
or  wilfnlly  to  omit,  under  such  circumstances,  the  hoisting  the  yellow  flagj 
it  is  also  a  capital  offence  for  persons  liable  to  perform  quitraiUinc  to  refute 
to  repair  to  the  appointed  p!acc  for  performing  it,  or  to  escape  from  it ; 
and  for  any  officer  of  (juaraniine  knowingly  to  permit  any  person,  ship,  or 
goods  to  depart,  or  be  conveyed  from  such  place,  without  permission  of 
hit  majesty »  or  to  give  a  fulse  certificate  of  the  due  perfb nuance  of  fpia- 
rantine.  Persons  uninfected  who  once  enter  a  lazaret  are  laid  under  the 
same  restnctiom,  and  exposed  to  the  j;ame  punishments,  as  those  perform- 
ing quarantine  there.  It  is  also  a  capital  offence  to  convey  clandestinely, 
or  conceal  for  such  purpose,  any  letters  or  goods  from  a  ship  in  qua- 
rantine. 

By  the  common  law,  it  in  a  nuisance  to  expose  persons  infected  with 
contugious  disorders  in  streets  or  places  of  public  rescirt ;  and  therefore, 
though  it  is  not  unlawful  to  inoculate  with  the  smalUpox,  yet  it  must  be 
done  under  such  guards,  and  tbe  patients  afterwards  so  mimaged  m  not  to 
endanger  the  public  health  by  the  communication  of  the  diseaae.  H.  r, 
VrndamMo,  4  M,  &  S.  73.,  and  R.  \\  Bunictt,  4  M&  S.  372. 

(2)  By  lW.&M,8t.  1.  c.  34,s.20.,  it  is  more  generally  provided  tlitt 
e\'ery  per«oa  sellbg  wine  by  wholesale  or  retail^  who  ihall  adulterate  U» 

or 
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V.  The  last  species  of  offences  which  especially  affect  the 
com  in  on  wealth,  are  those  against  the  public  police  or  oetotiomt/. 
By  the  public  police  and  oeconomy  I  in  can  the  due  regula- 
tion and  domestic  order  of  tlic  kingdom  :  whereby  the  indi- 
viduals of  the  still  e,  like  members  of  a  well -governed  family, 
are  bound  to  conform  their  general  behaviour  to  the  rule5  of 
propriety,  good  neighbourhfXKl,  and  good  manner5i ;  and  to 
be  decent,  industrious,  and  inoffensive  in  their  respective 
stations.  This  head  of  offences  must  dierefore  be  very  mis- 
cellaneous, as  it  comprises  ail  such  crimes  as  especially  affect 
pubhc  society,  and  are  not  C0m[>rehended  under  any  of  the 
four  preceding  species.  These  amount,  some  of  them  to 
felony,  and  others  to  misdemesnors  only.  Among  the  for- 
mer are, 


L  The  offence  o^  clandestine  vmrriages :  for  by  the  statute 
26  Geo,  IL  c*  33,  1 .  To  solemnize  marriage  in  any  other  place 
besides  a  church,  or  public  chapel  wherein  banns  have  been 
usually  published,  except  by  licence  from  the  archbishop  of 
£  163  ]  Caoterbury  ;  — and,  2*  To  solemnize  marriage  in  such  church 
or  chapel  without  due  publication  of  banns,  or  licence  ob- 
tained from  a  proper  authority ;  — do  both  of  them  not  only 
render  the  marriage  void,  but  subject  the  person  solenmizing 
it  to  felony,  punished  by  transportation  for  fourteen  years: 
as,  by  tliree  former  statutes  *,  he  and  his  assistants  were  sub- 
ject to  a  {lecuniary  forfeiture  of  100/.  3.  To  make  a  false 
entry  in  a  marriage  register ;  to  alter  it  when  made ;  to  forge, 
or  counterfeit  such  entry,  or  a  marriage  licence;  to  cause  or 
procure,  or  act  or  assist  in  such  forgery  ;  to  utter  the  same 
BB  true,  knowing  it  to  be  counterfeit  i  or  to  destroy  or  pro- 
cure the  destruction  of  any  register,  in  order  to  vacate  any 
marriage,  or  subject  any  person  to  the  penalties  of  this  act; 
all  these  offences,  knowingly  and  wilfully  committed,  subjecl 
the  party  to  the  guilt  of  felony  without  benefit  of  clergy,  (3) 

■  e&7W.IIL  C.6*     7&8W.IIL  G.S5*     10 Ajia.  c.19.  $176* 

nr  lell  it  aduleerarcd,  shall  farfcit  500^.  for  each  oflence,  one  half  to  the 
king,  and  the  other  to  him  who  ihall  sue  for  il,  and  shall  also  be  imprt- 
loncd  three  months. 

(.1)  The  «6G,2,  t\3,7,  in  now  rqiciilfHl;  and  by  -10,4,  c.T6^    1st,  to  #0- 
leomizc  uiatrimooy  €t«tfwherv  thiin  in   n  church,  or  such  public  chapel 

whereiii 
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2.  Another  felonious  offence,  with  regard  to  this  holy 
estate  of  matrimony,  is  what  some  have  corruptly  called  &i- 
gamjfy  which  properly  signifies  being  twice  married;  but  is 
more  justly  denominated  polygamyy  or  having  a  plurality  of 
wives  at  once^.  Such  second  marriage,  living  the  former 
husband  or  wife,  is  simply  void,  and  a  mere  nullity,  by  the 
ecclesiastical  law  of  England:  and  yet  the  legislature  has 
thought  it  just  to  make  it  felony,  by  reason  of  its  being  so 
great  a  violation  of  the  public  oeconomy  and  decency  of  a  well- 
ordered  state.  For  polygamy  can  never  be  endured  under 
any  rational  civil  establishment,  whatever  specious  reasons 
may  be  urged  for  it  by  the  eastern  nations,  the  fallaciousness 
of  which  has  been  fiilly  proved  by  many  sensible  writers: 
but  in  northern  countries  the  very  nature  of  the  climate  seems  [  164  ] 
to  reclaim  against  it ;  it  never  having  obtained  in  this  part 
of  the  world,  even  from  the  time  of  our  German  ancestors, 
who,  as  Tacitus  informs  us  ^,  "  prope  soli  barbarorum  sin- 

^  S  Inst. 88.     Bigamy,  according  to  uncommon  counterplea  to  the  claim  of 

the  canonists,   consisted  in   mairying  tiie  benefit  of  clergy.     (M.  40  Ed,  III, 

two  Tirgins  successively,  one  after  the  48.     JIf.  11  ffen.  IV.  11.  48.     M.  IS 

death  of  the  other,  or  once  marrying  Mm.IF.6,    Staundf.P.C.  134.)   Hm 

a  widow.     Such  were  esteemed  inc»-  cognisance  of  the  plea  of  bigmi^  was 

pable  of  orders,  &c. ;  and  by  a  canon  of  declared  by  statute  18  £d.  III.  st.3. 

die  council  of  Lyons,  ^,D*  1274^  held  c.8.  to  belong  to  the  court  christian, 

under  pope  Gregory  X.  were  ommpri'  like  that  of  battarcfy.     But  by  stat. 

vUegio  dericoH  mtdaiit  H  coerekmi  fin  1  Edw.  VI.  c.  IS.  $16.  higamif  was  de- 

tecularu  addieiL     (6  Decretal,  1.  12.)  dared  to  be  no  longer  an  impediment 

This  canon  was  adopted  and  explained  to  the  claim  of  clergy.     See  Dal.  21. 

in  England,  by  statute,  4  Edw.  I.  stS.  Dyer,  201. 

C.5.  and  ft^my  thereupon  became  no  <  demor,GermAS, 

wherein  banns  may  be  lawfuUy  published,  or  at  any  other  time  than  be- 
tween eight  and  twelve  in  the  forenoon,  except  by  licence  from  the  arch- 
bishop of  Canterbury ;  2d,  to  solemnize  it  without  due  publication  of  banns, 
unless  by  licence  from  a  competent  authority;  or,  3d,  to  solemnize  it  ac- 
cording to  the  rites  of  the  church  of  England,  falsely  pretending  to  be  in 
holy  orders,  are  all  made  felonies,  punishable,  if  prosecuted  within  three 
years  from  the  commission  of  the  offence,  by  transportation  for  fourteen 
years.  And  by  the  same  act,  1st,  to  insert  in  a  register4>ook  any  fidse 
entry  of  any  thing  relating  to  any  marriage ;  2d,  to  make,  alter,  or  coun- 
terfeit, or  asdst  in  making,  &c.  any  such  entry,  or  any  licence  of  marriage, 
or  to  utter  the  same  as  true,  knowing  it  to  be  false;  or,  3d,  to  destroy  or 
procure  the  destruction  of  any  regbter4xK>k  of  marriages,  or  any  part 
thereof,  with  intent  to  avoid  any  marriage,  or  subject  any  person  to  any  of 
the  penalties  of  the  statute,  are  made  felonies  punishable  by  transportation 
for  life. 
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**  gfdis  tLToribus  contenti  sunt,^^  It  is  therefore  punished  by 
the  laws  both  of  aiitient  and  modern  Sweden  with  death  '*. 
And  with  LIS  in  England  it  is  enacted  by  statute  1  Jac*I.  c.  11, 
that  if  any  person,  being  married,  do  afterwards  marry  again, 
the  former  husband  or  wife  being  alive,  it  is  felony;  but 
within  the  benefit  of  clergy.  The  first  w^ife  in  this  case  shall 
not  be  admitted  as  a  witness  against  her  husband,  because 
she  is  the  true  wife ;  but  tlie  second  may,  for  she  is  indeed  no 
wife  at  all';  and  so  tvW*  versoj  of  a  second  husband.  Tliis 
act  makes  an  exception  to  five  cases,  in  which  such  second 
marriage,  though  in  the  three  first  it  is  void,  is  yet  no  felony'. 
1 .  Where  either  party  hath  been  continually  abroad  for  seven 
years,  whether  the  party  in  England  hath  notice  of  tlie  other's 
being  living  or  no.  *2.  Where  eitlier  of  the  parties  hath  been 
absent  from  the  otlier  seven  years  xcithin  this  kingdom,  and 
the  remaining  party  hath  had  no  knowledge  of  the  other*s 
being  alive  withiii  that  time.  3.  Where  there  is  a  divorce 
(or  separation  a  tn^fi^a  et  thoro)  by  sentence  in  the  ecclesias- 
tical  court*  4.  Where  the  first  marriage  is  declared  abso- 
lutely void  by  any  such  sentence,  and  the  parties  loosed  a 
vifundo.  Or,  5.  Where  eillier  of  tfie  parties  was  under  the 
age  of  consent  at  the  time  of  the  first  marriage,  for  in  such 
case  the  first  marriage  was  voidable  by  the  disagreement  of 
either  party,  which  the  second  marriage  very  clearly  amounts 
to.  But  if  at  the  age  of  consent  the  parties  had  agreed  to 
the  marriage,  which  completes  the  contract,  and  is  indeed  the 
real  marriage  ;  and  afterwards  one  of  them  should  iiuirry 
again;  I  should  apprehend  that  such  second  marriage  would 
be  witliin  the  reason  and  penalties  of  tlie  act.  (4-) 

-  Stjcmk  dejur€  Sueon,  L3.  c.  2.  '  3  Inst.89.      KeL  27.     I  H«L  P.C. 

•  1  Hal,  P.C.  693.  694. 


(4)  It  teems  that  by  the  old  law^  which  for  this  purpose  remained  un- 
rooche4  by  the  isE.s.,  big&my  wiu  general,  and  special;  the  former 
embraced  the  cases  which  full  wiihio  the  provisioni  of  the  stauile  of 
James,  and  the  latter,  some  at  least  of  those  within  itV  exceptions; 
the  former  were  placed  by  the  ftatute  of  E.3,  under  the  cognisance  of 
the  biihop,  the  latter  still  remained  to  be  tried  by  a  jur\\  Thus  if  to 
the  counter-plea  of  bigamy,  the  pri*oner  replied  that  the  first  marriage 
was  void  because  contracted  within  the  age  of  consent «  and  at  full 
age  disaffirmed,  that  issue  was  tried  by  the  country.  By  the  statute  of 
James,  and  the  35  G.5.  c.67.  s.  1.,  this  distinction  h  become  unimportant ; 
this  latter  itmtute  punishes  (4^ct§  within  the  former  in  the  saioe  mmmtr 


Ch.l8.  WRONGS.  l^ 

S.  A  THIRD  species  of  felony  agunst  the  good  order  and 
oeconomy  of  the  kingdom,  is  by  idle  soldiers  and  mariners  [  165  ] 
^mandering  about  the  realm,  or  persons  pretending  so  to  be, 
and  abusing  the  name  of  that  honourable  profession  ^.  Such 
a  one  not  haying  a  testimonial  or  pass  from  a  justice  of  the 
peace,  limiting  the  time  of  his  passage,  or  exceeding  the 
time  limited  for  fourteen  days,  unless  he  falls  sick;  or  forging 
such  testimonial;  is  by  statute  39  Eliz.  c.  17.  made  guilty  of 
felcmy  without  benefit  of  clergy.  This  sanguinary  law,  though 
in  practice  deservedly  antiquated,  still  remains  a  disgrace  to 
our  statute-book :  yet  attended  with  this  mitigation,  that  the 
o£Fender  may  be  deliver^,  if  any  honest  freeholder  or  other 
person  of  substance  will  take  him  into  his  service,  Mid  he  abides 
in  the  same  for  one  year ;  unless  licensed  to  depart  by  his 
employer,  who  in  such  case  shall  forfeit  ten  pounds  (5). 

4.  Outlandish  persons  calling  themselves  JEgyptianSf  or 
gt/psieSf  are  another  object  of  the  severity  of  some  of  our  un- 
repealed statutes.  These  are  a  strange  kind  of  commonwealth 
among  themselves  of  wandering  impostors  and  jugglers,  who 
were  first  taken  notice  of  in  Germany  about  Uie  beginning 
of  the  fifteenth  century,  and  have  since  spread  themselves  all 
over  Europe.  Munster  \  who  is  followed  and  relied  upon 
by  Spelman  ^  and  other  writers,  fixes  the  time  of  their  first 
appearance  to  the  year  1417;  under  passports,  real  or  pre- 
tended, firom  the  emperor  Sigismund,  king  of  Hungary. 
And  pope  Pius  11.  (who  died  A.D.  1464)  mentions  them  io 
his  history  as  thieves  and  vagabonds,  then  wandering  with 
their  fiimilies  over  Europe  under  the  name  of  Zigari;   and 

>  3  Init.  85.  ^  Cosmogr.l,S.  >  Ghu,  I9S. 

as  persons  convicted  of  grand  or  petit  larceny,  and  a  return  from  trans- 
portation without  lawful  cause  before  the  expiration  of  the  term  limited, 
is  felony  without  benefit  of  clergy.    See  Staundf.  PLC.  155. 

The  prisoner  may  be  tried  under  the  statute  of  James  in  the  county  in 
which  he  is  apprehended ;  and  therefore  Hawkins  thinks  that  where  the 
second  marriage,  which  is  the  offence,  was  celebrated  beyond  the  sea,  still 
the  party  might  be  tried  for  it  in  England ;  but  the  broad  principle  that 
an  ofience  committed  out  of  the  jurisdiction  of  the  law,  cannot  be  cog- 
nisable by  the  law,  is  scarcely  to  be  got  over  by  mere  inference;  and  it 
should  be  remembered  besides,  that  both  the  statutes  of  James  I.  and 
George  III.  begin,  <*  If  any  person  or  persons  within  his  majesty's  dominions 
of  En^and  and  Wales,  &c."  Hawkins,  1.  c. 42.  s.  7.  East's  PLC.  c.  xii.  s.  3. 

(5)  This  statute  was  repealed  by  the  S9G,5,  c.51. 
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whom  he  supposes  to  have  migrated  from    the  country  of 
Zigi,  which  nearly  answers  to  the  modern  Circassia*     In  the 
compass  of  a  few  years  they  gained  such  a  number  of  idle 
proselytes,  (who  imitated  their  language  and  complexion,  and 
betook  themselves  to  the  same  arts  of  chiromancy,   begging, 
and  pilfering,)  that  they  became  troublesome,  and  even  for- 
midable to  most  of  the  states  of  Europe.     Hence  they  were 
expelled  from  France  w  the   year   1560,  and  from  Spam  in 
1591  ".     And  the  government  in   England  took  the  alarm 
much   earlier:    for  in   1530,  they  are   described   by   statute 
22  Hen.  VI IL  c.  10.  as  "  outlandi^ih  people,  calling  themselves 
[   166  ]    "  Egyptians,  using  no  craft  nor  feat  of  merchandize,  who 
**  have  come  into  this  realm  and  fjone  from  shire  to  shire  and 
"  place  to  place  in  great  com|)any,  and  used  great,  subtil, 
*'  and  crafty  means  to  deceive  the  people ;    bearing  them  in 
"  hand,  that  they  by  palmestry  could  tell  men's  and  women's 
"  fortunes ;    and  so  many  times  by  craft  and  subtil ty  have 
**  deceived  the  people  of  their  money,  and  also  have  com- 
*'  mitted  many  heinous  felonies  and  robberies/*     Wherefore 
they  are  directed  to  avoid  the  realm,  and  not  to  return  under 
pain  of  imprisonment,  and  forfeiture  of  tlieir  gocKis  and  chat- 
tels :  and  upon  their  trials   for   any   felony   which   lliey   may 
have   committetl,    they   shall    not    be  entitled   to   a  jury   de 
medietate  linguae.     And  afterwards,  it  Is  enacted   by  statute 
1  &  2  Ph.  &  M.  c,  4.  and  5  Eliz.  c.  20.  diat  if  any  such  per- 
sons shall  be  imported  into  this  kingdom,  the  importer  sliall 
forfeit  40/.      And  if  the  Egyptians  themselves  remain  one 
month  in  this  kingdom  ;    or   if  any  person,  being   fourteen 
years  old,  (whether  natural-born  subject  or  stranger,)  which 
hath  been  seen  or  found   in  the  fellowship  of  such  Eg^'ptians, 
or  which  hatli  disguised  him  or  herself  like   them,  shall  re* 
main  in  the  same  one  montli,   at  one  or  several  times,  it  is 
felony  without  benefit  of  clergy  :    and  sir  Matthew  Hale  in- 
forms us  \  that  at  one  Suffolk   assises  no  less  than  thirteen 
gypsies  were  executed  upon  these  statutes  a  few  years  before 
the  restoration.    But,  to  the  honour  of  our  national  humanity, 
tbere  are  no  instances  more  modem  tlian  this,  of  carrying 
these  laws  into  practice  (6). 

«  Duftcme.      Clou,  L  WO,  '  1  Hat.  P.  C.  671. 


(6)  The  sBlix.  c.SO.  was  repealed  by  the  S3G.3*  c.5l.,  lad  the 
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5.  To  descend  next  to  oiFences  whose  punishment  is  short 
of  death.  Common  nusances  are  a  species  of  o£Pences  against 
the  public  order  and  oeconomical  regimen  of  the  state ;  being 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king's 
subjects,  or  the  neglecting  to  do  a  thing  which  the  common 
good  requires".  The  nature  of  common  nusances,  and  their 
distinction  from  private  nusances,  were  explained  in  the  pre- 
ceding volume" :  when  we  considered  more  particularly  the  [  167  ] 
nature  of  the  priyate  sort,  as  a  civil  injury  to  individuals.  I 
shall  here  only  remind  the  student,  that  common  nusances  are 
such  inconvenient  and  troublesome  offences,  as  annoy  the 
whole  community  in  general,  and  not  merely  some  particular 
person;  and  therefore  are  indictable  only,  and  not  action- 
able; as  it  would  be  imreasonable  to  multiply  suits,  by  giving 
eveiy  man  a  separate  right  of  action,  for  what  damnifies  him 
in  common  only  with  the  rest  of  his  fellow-subjects.  Of  this 
nature  are,  1.  Annoyances  in  highways^  bridges^  and  public 
rivers,  by  rendering  the  same  inconvenient  or  dangerous  to 
pass,  either  positively,  by  actual  obstructions ;  or  negatively; 
by  want  of  reparations.  For  both  of  these,  the  person  so 
obstructing,  or  such  individuals  as  are  bound  to  repair  and 
cleanse  them,  or  (in  default  of  these  last)  the  parish  [or  coun- 
ty], at  large,  may  be  indicted,  distrained  to  repair  and 
amend  them,  and  in  some  cases  fined.  And  a  presentment 
thereof  by  a  judge  of  assise,  &c.  or  a  justice  of  the  peace,  shall 
be  in  all  respects  equivalent  to  an  indictment® (7).  Where 
there  is  a  house  erected,  or  an  inclosure  made,  upon  any 
part  of  the  king's  demesnes,  or  of  an  highway,  *  or  common 
street,  or  public  water,  or  such  like  public  things,  it  is  pro- 
perly called  a  purpresture  ^.  2.  All  those  kinds  of  nusances, 
(such  as  offensive  trades  and  manufactures)  which  when  in- 
jurious to  a  private  man  are  actionable,  are,  when  detrimental 

«  1  Hawk.  P.C.  75.1.  p  Co.Litt.277.  from  the  French 

"  Vol.  III.  peg.  2 16.  pourpris,  an  enclosure. 

•  Stat  7  Geo. III.  c.42. 

pital  punishment  under  l&2Ph.&M.  0.4.  by  the  1  G.4.  c.  116.  s.  1.  Gyp. 
sies  are  now  considered  and  punished  merely  as  rogues  and  vagabonds 
under  the  vagrant  acts.    See  5  G.  4.  c.  85. 

(7)  The  7G.5.  c.42.  is  repealed  by  the  15  G.S.  c.78.  (the  general  high- 
way act),  which  at  s.24.  contains  a  similar  provision  with  that  stated  in 
the  text. 
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to  the  public,  punishable  by  public  proseculion,  aud  subject  to 
fine,  according  to  the  quantity  of  tlic  misdeiuesnor:  and  par* 
ticularly  the  keeping  of  hogs  in  any  city  or  market  town  is  in- 
dictable as  a  public  nusance*^(8).  3.  All  disorderly  ifiTts  or  ale-- 
houses,  bawdj/'-houses,  gaming-houses,  stage  plates  unlicensed, 
booths  and  stages  for  ropt'-dancers^  mmuUebankSj  and  the  like, 
arepublic  nusances,and  may  upon  in<lictnient  l>e  suppressed  and 
fined  '  (9).  Inns,  in  particular,  being  intend eti  for  tl>e  lodging 
and  receipt  of  travellers,  maybe  indicted,  suppressed,  and  the 
r  168  ]  innkeepers  fined,  if  diey  refuse  to  entertain  a  traveller  with- 
out a  very  sufficient  cause :  for  thus  to  frustrate  the  end  of 
their  uistitution  is  held  to  be  disorderly  behaviour '  (10). 
Thus,  too,  the  hospitable  laws  of  Norway  punish  in  the 
severest  degree,  such  inn-keepers  as  refuse  to  furnish  accom- 
modations at  a  just  and  reasonable  price  V  4.  By  statute 
10  &  11  W,  III,  c,  17.  ail  lottrries  are  declared  to  be  public 
nusances,  and  all  grants,  patents,  or  licences  for  the  same  to 
be  contrary  to  law.  But,  as  state-lotteries  have,  for  many 
years  past,  been  found  a  ready  mode  for  raising  the  supply  (11), 
an  act  was  made  lOGeo.lII.  c.21.  to  license  and  regulate 
the  keepers  of  such  lottery-offices,  5-  The  making  and  sell- 
ing of^/tre-xvorks,  and  sqttibs^  or  throwing  them  about  in  any 
street,  is,  on  account  of  the  clanger  that  may  ensue  to  any 
thatched    or   timber   buildings,  declared    to  be  a  comnioti 


*^  Salk.460. 

'  1  Hiwk.  P,  C  c,74.  ft  75,  1,6. 


1  Hawk.  P.C  c,78.  *.2. 
Staemh*  dejure  Sueon*  L2.  c.9. 


(a)  It  must  be  understood  tbat  ihey  are  kept  in  sucli  inconvenkiit  parti 
of  the  city  or  town  that  they  cannoc  but  greatly  incommode  the  neigh-  ; 
bourhood.     5  Bac.  Abr.  N usance* 

(9)  Sec  ante,  p. 65.  n.  (16) 

(10)  Hawkini  only  soys  the  innkeeper  may  be  indicted  and  fined;  Dtitton, 
certainly,  to  whom  he  refers,  c.7.  sa)f,  that  the  *^  alehouse-keeper  may  be 
mpprcMed :"  but  1  do  not  imagine  that  a  suppresaon  of  the  inn  can  follow 
in  the  present  day  as  any  part  of  the  punishment  inAietcd  iiodcr  an  tndict>  J 
ment  at  common  law ;   though  undoubtcilly  a  refusal  of  the  Licence  majf  J 
follow  ax  an  indirect  consequence. 

(11)  It  might  be  said  with  more  truth  perhaps,  '*  a  very  tmall  part 
the  supply;**  for  I  believe  the  produce  of  the  state-lottery  has  seldom  beei^l 
ctttiaated  for  many  years  but  at  a  very  inconsiderable  sum.    The  last  lot*  ' 
tCty^ACt  4  0. 4.  c.^.  ■,19<,  holds  out  an  expectation  that  the  practice  of 
niang  money  by  meant  so  objectionable  mill  be  henceforward  discon- 
tinued, and  makes  some  provistooi,  which  would  in  that  ca^e  become  ue* 
c«4iify. 
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nusance,  by  statute  9&  10  W.  III.  c.  7.  and  therefore  is 
punishable  by  fine.  And  to  this  head  we  may  refer  (though 
not  declared  a  common  nusance)  the  making,  keeping,  or 
carriage,  of  too  large  a  quantity  o{ gunpaooder  at  one  tin^e,  or 
in  one  place  or  vehicle ;  which  is  prohibited  by  statute 
12  Geo.  III.  c.  61.  under  heavy  penalties  and  forfeiture  (12). 
6.  Eavesdroppers^  or  such  as  listen  under  walls  or  windows, 
or  the  eaves  of  a  house,  to  hearken  after  discourse,  and  there- 
upon to  frame  slanderous  and  mischievous  tales,  are  a  com* 
mon  nusance,  and  presentable  at  the  court-leet  t :  or  are  in- 
dictable at  the  sessions,  and  punishable  by  fine  and  finding 
sureties  for  their  good  behaviour".  7.  Lastly,  a  common 
scoldf  communis  rixatrix^  (for  our  law-latin  confines  it  to  the 
feminine  gender,)  is  a  public  nusance  to  her  neighbour- 
hood. For  which  offence  she  may  be  indicted  ^ ;  and  if  con- 
victed, shall  ^  be  sentenced  to  be  placed  in  a  certain  engine  of 
correction  called  the  tnebucket,  castigatory,  or  cucking  stool, 
which  in  the  Saxon  language  is  said  to  signify  the  scolding 
stool;  though  now  it  is  frequently  corrupted  into  ducking 
stool,  because  the  residue  of  the  judgment  is,  that,  when  she 
is  so  placed  therein,  she  shall  be  plunged  in  the  water  for 
her  punishment  *  (IS). 

6.  Idleness  in  any  person  whatsoever  is  also  a  high  of*  [  169  ] 
fence  against  the  public  oeconomy.     In  China  it  is  a  maxim, 

<  Kitcb.  of  ccmits.20.  "^  1  Hmwk.  P.C.  c  75.  ss.5— 14. 

"  Ibid,     1  Hmwk.  V.C.  c61.  s.4.  >  S  Inst.219. 

*  6  Mod.  11. 

(12)  There  are  authorities  to  shew  that  this  was  a  nusance  at  common 
law  before  the  IsO.?.  c.61.,  or  the  22  G.  2.  c.38.  which  was  the  preced- 
ing statute  on  the  subject.    See  Russell's  C.  L.  1. 430. 

(13)  The  annoyance  or  neglect  which  the  law  will  hold  to  be  a  nusance, 
must  certainly  be  of  a  real  and  substantial  nature ;  but  it  seems,  with  sub- 
misdon,  to  be  too  strongly  said  by  a  very  eminent  judge,  in  3Atk.751., 
that  the  fears  of  mankind,  though  reasonable,  will  not  create  a  nusance. 
The  case,  in  which  he  said  it,  did  not  require  any  thing  so  strong,  for  it 
was  an  application  to  restrain  the  building  of  an  inoculation  house  in  Ck>id 
Bath  Fields,  where  the  fear,  though  perhaps  excusable,  was  in  reality  n6t 
reasonable,  not  justly  deduced  from  sufficient  premises.  But  if  the  fear  be 
so,  (as  where  gunpowder-mills  are  erected,  or  gunpowder  magazines  or  manu- 
fectures  for  yitriol,  aquafortis,  &c.  kept  in  or  close  to  a  town,)  there  can  be 
no  doubt,  I  should  imagine,  but  that  it  is  a  nusance  punishable  by  indict- 
ment, anterior  to  any  actual  damage  produced ;  in  other  words,  that  dan- 
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that  if  there  be  a  man  who  does  not  work,  or  a  woman  tliat 
is  idle,  in  the  empire,  somebody  must  suffer  cold  or  hunger ; 
the  produce  of  the  lands  not  being  more  than  sufficient,  wiib 
cukure»  to  maintain  the  inliabilants :  and  therefore,  though 
the  idle  person  may  shift  off  the  want  from  himself  yet  it 
must  in  the  end  fall  somewhere-  The  court  also  of  Areopa- 
gus at  Athens  punished  idleness  and  exerted  a  right  of  ex- 
amining every  citizen  in  what  manner  he  spent  his  time ;  the 
intention  of  which  was ',  that  the  Athenians,  knowing  they 
ivere  to  give  an  account  of  tiaeir  occupations,  should  follow 
only  such  as  were  laudable,  and  that  tliere  might  be  no  room 
left  for  such  as  lived  by  unlawful  arts.  The  civB  law  expelled 
all  sturdy  vagrants  from  the  city  * :  and,  in  our  own  law,  all 
idle  persons  or  vagabonds,  whom  our  antient  statutes  describe 
to  be  "  such  as  wake  on  the  night,  and  sleep  on  tJie  day,  and 
**  haunt  customable  taverns,  and  ale-houses,  and  routs  about; 
**  and  no  man  wot  from  whence  they  come,  ne  whither  they 
**  go,"  or  such  as  are  more  particularly  described  by  statute 
17  Geo.  II,  c  5*  and  divided  into  three  classes,  idle  and  disor* 
derl^  persons,  rogtk:s  and  vagabonds^  and  incorrigible  rogues ; — 
all  these  are  offenders  against  the  good  order,  and  lilemishes 
in  the  government  of  any  kingdom.  Tliey  are  tlierefore  all 
punished  by  the  statute  last  mentioned ;  that  is  to  say,  idle 
and  disorderly  persons  with  one  monlh*s  imprisonment  in  the 
house  of  correction ;  rogues  and  vagabonds  with  wlnpping 
and  imprisonment  not  exceeding  six  months;  and  incorrigible 
rogues  w  itii  the  like  discipline  and  confinement,  not  exceeding 
two  years ;  the  breach  and  escape  from  which  confinement  in 
one  of  an  inferior  class,  ranks  liira  among  incorrigible  rc^ue^  ; 
and  in  a  rogue  (before  incorrigible)  makes  him  a  felon,  and 
Kable  to  be  transported  for  se\*en  years.  Persons  harbouring 
vagrants  are  liable  to  a  fine  of  forty  shillings,  and  to  pay  all 
expences  brought  upon  the  parish  thereby  :  in  the  same  man- 
[  170  ]  ner  as,  bj^  our  antient  laws,  whoever  harboured  any  stranger 
for  more  than  two  nights,  was  answerable  to  the  public  for 
any  ofence  that  such  bis  inmate  might  commit  *•(!♦) 

'  Valer.MAXtm.  L%  CJ$*  ■  LL.Edw,  c*  217.  WyiL,20*2,   Br^c- 

•  Na».  80,  r.5-  ttm.  L  3,  <r.  S.  c  la  §  2. 


9UI  consct]uenc(r»  reasonahtf  apprehended,  of  feared,  make  «  lhiii|  m 
Btttancc.     B. »,  WUimfm,  HtmeiKV* L-  '♦^o.  n.  (o),    R,  v.  Tayior, S Sir. 1 1  «7. 
(H)  Thia  rule  leenu  to  hare  grown  iau>  a  familiar  and  proverbml 
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7.  Under  the  head  of  public  oeconomy  may  also  be  pro- 
perly ranked  all  sumptuary  laws  against  binirtf^  and  extrava- 
gant expences  in  dress,  diet,  and  the  like;  concerning  the 
general  utility  of  which  to  a  state,  there  is  much  controversy 
among  the  political  writers.  Baron  Montesquieu  lays  it 
down  **,  that  luxury  is  necessary  in  monarchies,  as  in  France; 
hot  ruinous  to  democracies,  as  in  Holland.  With  regard 
therefore  to  England ,  whose  government  is  compounded  of 
both  species,  it  may  still  be  a  dubious  qnestion  how  far  private 
luxury  is  a  public  evil  \  and  as  such  cognizable  by  public 
laws.  (15)  And  indeed  our  legislators  have  several  times 
changed  their  sentiments,  as  to  this  point  j  for  formerly  there 
were  a  multitude  of  penal  laws  existing,  to  restrain  excess  [  171  ] 
in  apparel  ^  \  chiefly  made  in  the  reigns  of  Edward  the  third, 
Edward  the  fourth,  and  Henry  the  eighth,  against  piked 
shoes,  short  doublets,  and  long  coats ;  all  of  which  were  re- 
pealetl  by  statute  1  Jac,  L  c*  25.  But,  as  to  excess  in  diet, 
there  still  remains  one  antient  statute  unrepealed,  lOEd.IIL 
St- 3.  which  ordains,  that  no  man  shall  be  served,  at  dinner  or 
supper,  with  more  than  two  courses  ;  except  upon  some  great 
holidays  there  specified,  in  which  he  may  be  served  with 
three. 


8,  Next  to  that  of  luxury,  naturally  follows  the  offence 
of  gaming^  w^hich  is  generally  introduced  to  supply  or  retrieve 


p,  L.  b.7i  c.%  otid  4. 


"^  3  lost,! 99. 


sa^niig,  even  so  early  m  the  Confe«»or*s  time  i  the  expr essi«m  of  the  litw  is, 
qttod  AngHc€  diciiur,  twa  night  gett,  thrid  night  agen  hifte,  which  Meyer 
renders  into  Dutch,  with  scarcely  any  aUer.ition,  twee  nnthten  gatf,  derde 
noM  eigen.  All  prior  statutes  relative  Co  iillc  tind  dii^ordcHy  persons, 
rogues  and  vagabonds^  incorrigible  rogues  or  other  vagrant?,  have  been 
repealed  by  the  5G.4.  c.8S.  The  same  threefoltl  division  is  ado(>tcd  by 
this  statute,  but  the  enumeration  of  indivitluaU  in  each  class  is  so  minute 
that  it  ts  imposfiible  to  abstract  it  within  the  compass  of  a  note ;  the  Brt t 
and  second  classes  are  respectively  punishable  by  a  single  magistrate  with 
one  and  three  calendar  months*  imprisonment,  and  hard  labour ;  indivi- 
duals in  the  third  are  to  be  committed  to  the  next  sessions,  and  kept  to 
hard  labour  in  the  interval ;  and  by  the  sessions  may  be  farther  imf>ri- 
soued  for  one  year  with  hard  labour,  and  if  not  females^  may  be  whipped 
during  their  imprtiionnicnt. 

(15)  See  Berkeley's  Minute  Philosopher,  where  the  fallacy  of  the  po- 
litical argument  in  lavour  ijf  Uixnr)'  and  excess  is  beaittrfnlly  exponi'd* 
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the'expences  occasioned  by  the  former  ;  it  being  a  kind  of  tacit 
confession,  that  the  company  engaged  therein  do,  hi  general, 
exceed  the  bounds  of  theh*  respective  fortunes ;  and  therefore 
they  cast  lots  to  determine  upon  whom  the  ruin  shall  at  pre- 
sent fall,  that  the  rest  may  be  saved  a  little  longer.     But, 
taken  in  any  light,   it  is  an  offence  of  the  most  alarming 
nature ;  tending  by  necessary  consequence  to  promote  public 
idleness,  theft,  and  debauchery  among  those  of  a  lower  class; 
and,  among  persons  of  a  superior  rank,  it  hath  frequently 
been  attendinl  with  the  sudden  ruin  and  desolation  of  antient 
and   ojiulent   families,    an   abandoned    prostitution   of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
self-murder.      To  restrain  this   pernicious  vice,  among  the 
inferior  sort  of  people,   the  statute  33  Hen.  VII L  c.9.  was 
made;  which  prohibits  to   all  but  gendemen   the  games  of 
tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful  diver- 
sions there  specified  **,  unless  in  the  time  of  christmas,  under 
pecuniary  pains  and  imprisonment.     And  the  same  law,  and 
also  the  statute  30Geo.lL  c.24.  inflict  pecuniarj^  penalties, 
as  well  upon  the  master  of  any  public  house  wherein  servants 
are  permitted  to  game^  as  upon  the  servants  tliemselves  who 
t  1?2  ]    are  found  to  be  gaming  there.     But  this  is  not  the  principal 
grotmd  of  modem  complaint ;  it  is  the  gaming  iu  high  life, 
that  demands  the  attention  of  the  magistrate ;  a  passion  to 
which  every  valuable  consideration  is  made  a  sacrifice,  and 
which  we  seem  to  have  inherited  from  our  ancestors  the  an- 
tient Germans ;  whom  Tacitus  *  describes  to  have  been  be- 
witched with  a  spirit  of  play  to  a  most  exorbitant  degree. 
"  They  addict  themselves,"  says  he,  "  to  dice  (which  is  won- 
**  derful)  when  sober,  and  as  a  serious  employment;  with 
*'  such  a  mad  desire  of  winning  or  losing,  duit,  when  stript 
"  of  every  thuig  else,    they  will  stake  at  last  their  liberty 
**  and  their  very  selves.     The  loser  goes  into  a  voluntary 
*•  slavery,  and  though  younger  and  stronger  than  his  antago- 
**  nisi,  suffers  himself  to  be  bound  and  sold.     And  this  per^ 
**  severance  tn  so  bad  a  cause  they  call  the  [K)int  of  honour : 
**  ea  est  in  re  prava  pervicacia^  ipsi  Jldem  vocani^^     One  would 
almost  be  tempted  to  think  Tacitus  was  describing  a  modern 

•  Logvuing  in  tlie  fields,  ftlide  tlirift         •  ^  mor.Gfrm*  <^84- 
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Englishman.  When  men  are  thus  intoxicated  with  so  firantic 
a  spirit,  laws  will  be  of  little  avail ;  because  tha  same  fidse 
sense  of  honour,  that  prompts  a  man  to  sacrifice  himself  will 
deter  him  from  appealing  to  the  magistrate.  Tet  it  is  proper 
that  laws  should  be,  and  be  known  publicly,  that  gentlemen 
may  consider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repose  in  sharpers;  who, 'if  successfiil  in 
play,  are  certain  to  be  paid  with  honour,  or  if  unsuccessfiil, 
have  it  in  their  power  to  be  still  greater  gainers  by  informing. 
For  by  statute  16  Car.  11.  c.7.  if  any  person  by  playing  or 
betting  shall  lose  more  than  100/.  at  one  time,  he  shall  not 
be  compellable  to  pay  the  same ;  and  the  winner  shall  forfeit 
treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
former. The  statute  9  Ann.  c.l4f.  enacts,  that  all  bonds  and 
other  securities,  given  for  money  won  at  play,  or  money  lent 
at  the  time  to  play  withal,  shall  be  utterly  void  (16) ;  that  all 
mortgages  and  incumbrances  of  lands,  made  upon  the  same 
consideration,  shall  be  and  enure  to  the  use  of  the  heir  of  the 
mortgagor ;  that,  if  any  person  at  any  time  or  sitting  loses  lOL 
at  play,  he  may  [within  three  months]  sue  the  winner,  and  re- 
cover it  back  by  action  of  debt  at  law ;  and  in  case  the  loser 
does  not,  any  other  person  may  sue  the  winner  for  treble  the 
sum  so  lost ;  and  the  plaintiflT  may  by  bill  in  equity  examine 
the  defendant  himself  upon  oath ;  and  that  in  any  of  these 
suits  no  privil^e  of  parliament  shall  be  allowed.  (17)     The 

(16)  In  Bowyer  v.  jBanipton^^  Strange,  1155.  it  was  determined  that 
where  a  promissory  note  so  given  had  been  indorsed  for  a  valuable  con- 
sideration to  an  innocent  person,  ignorant  of  the  origmal  transaction  out  of 
which  it  had  arisen,  he  could  maintain  no  action  on  it  against  the  maker, 
though -he  might  against  the  indorser.  For  that  whatever  were  the  hard- 
ship to  the  innocent  individual,  this  was  the  only  mode  to  prevent  an 
evasion  of  the  statute.  The  same  determmation  prevailed  under  another 
statute  with  respect  to  securities  given  upon  a  usurious  consideration,  but 
the  58  G.5.  C.93.  has  altered  the  law  in  that  respect,  enacting  that  no  bill 
of  exchange  or  promissory  note,  though  given  originally  for  a  usurious  con- 
sideration, shall  be  void  in  the  hands  of  an  indorsee  for  a  valuable  consider^ 
ation,  who  had  at  the  time  no  notice  of  the  original  taint. 

(17)  The  statute  gives  the  common  informer  a  right  to  sue  for  the  sum 
lost,  and  treble  the  value ;  the  one  moiety  to  his  own  use,  and  the  other 
to  the  use  of  the  poor  of  the  parish,  in  which  the  oflfence  was  committed!. 
It  is  stated,  too  generally,  that  the  "  plaintiff"  is  entitled  to  a  discovery 
upon  oath ;  for  in  a  case  not  reported,  of  HoUoway  v.  Cookion^  Mich. 
40  G.  5.,  and  m  that  of  Orme  v .  Crockford,  Easter,  5  G.  4.  MS.,  the  Court 

O  4  o^ 


17S 


PUBLIC 


Book  IV. 


statute  farther  enacts,  that  if  any  person  by  cheating  at  play 
shall  win  any  money  or  valuable  thing,  or  shall  at  any  one 
time  or  sitting  win  more  than  lO/.j  he  may  be  indicted  there- 
upon, and  shall  forfeit  five  times  the  value  to  any  person  who 
will  sue  for  it ;  and  (in  case  of  cheating)  shall  be  deemed  in- 
famous, and  suffer  such  corporal  punishment  as  in  case  of 
wilful  perjury,  '  By  several  statutes  of  the  reign  of  king 
Oeorge  IL  \  all  private  lotteries  by  tickets,  cards,  or  dice,  (and 
particularly  die  games  of  faro,  basset,  ace  of  hearts,  hazard, 
passage,  roily  polly,  and  all  other  games  with  dice,  except 
back*gammon,)  are  prohibited  under  a  penalty  of  200^.  for 
hJm  that  shall  erect  such  lotteries,  and  50/,  a  time  for  the 
players*  Public  lotteries,  unless  by  authority  of  parliament, 
and  all  mamier  of  ingenious  devices,  under  the  denomination 
of  sales  or  otlierwise,  which  in  the  end  are  equivalent  to  lot- 
teries, were  before  prohibited  by  a  great  variety  of  statutes* 
tinder  heav}*  pecuniary  penalties.  But  particular  descriptions 
wiE  ever  be  lame  and  deficient,  unless  all  games  of  mere 
chance  are  at  once  prohibited;  the  inventions  of  sharpers 
being  swifter  than  the  punishment  of  the  law,  which  only 
bunts  them  Ironi  one  device  to  another.  The  statute  1 3  Geo.  IL 
C.19.  to  prevent  the  multiphcity  of  horse  races,  another  fund 
of  gaming,  directs  that  no  plates  or  matches  imder  50/,  value 
shall  he  run,  upon  penalty  of  200/.  to  be  paid  by  the  owner 
of  each  horse  running,  and  100/.  by  such  as  advertise  the 
plate.  By  statute  18  Geo.  II.  c.  34.  the  statute  9  Ann.  ia  far- 
ther enforced,  and  some  deficiencies  supplied  ;  the  forfeitures 
of  that  act  may  now  be  recovered  in  a  court  of  equity  ;  and, 
moreover,  if  any  man  be  convicted  upon  information  or  in- 
dictment of  winning  or  losing  at  play,  or  by  betting  at  any 
one  time  10/.  or  20/.  within  twenty-four  hours,  he  sliall  be 
fined  five  times  tlie  sum  for  the  benefit  of  the  poor  of  the 
parish.  Thus  careful  has  the  legislature  been  to  prevent  this 
destructive  vice ;  which  may  shew  that  our  laws  ^^ainst  gaming 
r  174  ]  '^'"^  ^^^  ^^  deficient^  as  ourselves  and  our  magistrates  in  put- 
ting those  laws  in  execution. 

'  ISGeowIl.cm    13Geo*n.cl9. 
l8  0«o.IL  C.34. 

•  lOltllW.UI.  C.17.     9AI1J1.C6. 
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iSe.  10  Ann.  c.e6.  $  109.  8  Geo. I,. 
C.2.  M6,  37.  9  Geo. I.  c,l9,  Hi  5, 
6G«o.n.  C.35.  |S9,  30. 


of  »cbcquer  decided  that  the  ttfttate  gave  diat  benefit  only  tn  ibe  partf 
iecking  to  recover  i^Um  be  hftd  lott,  and  not  to  the  informer  fuing  for  lli« 
p«nidnet< 
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d.  Lastly,  there  is  another  offence,  constituted  by  a  ybp* 
riety  of  acts  of  parliament ;  which  are  so  numerous  and  so 
confused,  and  the  crime  itself  of  so  questionable  a  nature^ 
that  I  shall  not  detain  the  reader  with  many  observations 
thereupon.  And  yet  it  is  an  offence  which  the  sportsmen 
of  England  seem  to  think  of  the  highest  importance ;  and  a 
matter,  perhaps  the  only  one,  of  general  and  national  con- 
cern :  associations  having  been  formed  all  over  the  kingdom 
to  prevent  it's  destructive  progress.  I  mean  the  offence  of 
destroying  such  beasts  and  foWls,  as  are  ranked  under  the 
denomination  of  games  which,  we  may  remember,  was  for- 
merly observed  **,  (upon  the  old  principles  of  the  forest  law,) 
to  be  a  trespass  and  offence  in  all  persons  alike,  who  have 
not  authority  from  the  crown  to  kill  game,  (which  is  royal 
property,)  by  the  grant  of  either  a  free  warren,  or  at  least  a 
manor  of  their  own.  But  the  laws,  called  the  game  laws, 
have  also  inflicted  additional  punishments  (chiefly  pecuniary) 
on  persons  guilty  of  the  general  offence,  unless  they  be  peo- 
ple of  such  rank  or  fortune  as  is  therein  particularly  specified. 
All  persons  therefore,  of  what  property  or  distinction  soever, 
tliat  kill  game  out  of  their  own  territories,  or  even  upon  their 
own  estates,  without  the  king's  licence  expressed  by  the  grant 
of  a  franchise,  are  guilty  of  the  first  original  offence,  of  en- 
croaching on  the  royal  prerogative.  And  those  indigent  per- 
sons who  do  so,  without  having  such  rank  or  fortune  as  is 
generally  called  a  qualification,  are  guilty  not  only  of  the 
original  offence,  but  of  the  aggravations  also,  created  by  the 
statutes  for  preserving  the  game :  which  aggravations  are  so 
severely  punished,  and  those  punishments  so  implacably  in- 
flicted, that  the  offence  against  the  king  is  seldom  thought  of^ 
provided  the  miserable  delinquent  can  make  his  peace  with 
the  lord  of  the  manor.  This  offence,  thus  aggravated,  I  have 
ranked  under  the  present  head,  because  the  only  rational 
footing,  upon  which  we  can  consider  it  as  a  crime,  is,  that 
in  low  and  indigent  persons  it  promotes  idleness,  and  takes 
them  away  from  their  proper  employments  and  callings; 
which  is  an  ofience  against  the  public  police  and  oeconomy  [  175  ] 
of  the  commonwealth. 

The  statutes  for  preserving  the  game  are  many  and  va- 
rious, and  not  a  little  obscure  and  intricate:  it  being  re- 
See  Vol.  II.  pag.  4 17,  &c. 
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marked ',  that  in  one  statute  only,  5  Ann,  c.  1%.  there  is  false 
grammar  in  no  fewer  than  six  places,  besides  other  mistakes ; 
the  occasion  of  which,  or  w^hat  denomination  of  persons  were 
probably  tlie  penners  of  these  statutes,  I  shall  not  at  present 
inquire.  It  is  in  general  sufficient  to  observe,  that  the  qiiuli' 
Jkafiom  for  killing  game,  as  they  are  usually  called,  or  more 
properly  the  exempt  ions  from  the  penalties  inflicted  by  the 
statute  law,  are,  1.  The  having  a  freehold  estate  of  100/.  per 
annmn:  there  being  fifty  times  the  property  required  to  enable 
a  man  to  kill  a  partridge,  as  to  vote  for  a  knight  of  the  shire : 

2.  A   leasehold  tor  ninety-nine  years  of  150/.  pet'  annum: 

3.  Being  the  son  and  heir  apparent  of  an  esquire  (a  very 
loose  and  vague  descriptioo),  or  person  of  superior  degree : 
4".  Being  the  owner,  or  keeper,  of  a  forest,  park,  chase,  or 
warren,  (16)  For  unquahfied  persons  transgressing  tliese 
laws,  by  killing  game,  keeping  engines  for  that  purpose,  or 
even  having  game  in  their  custody,  or  for  persons  (however 
qualified)  that  kill  game  or  have  it  in  possession,  at  unseason- 
able times  of  the  year,  or  unseasonable  hours  of  the  day  or 
night,  on  Sundays  or  on  Christinas  day,  there  are  various 
penalties  assigned^  corporal  and  pecizoiary,  by  different  sta- 
tutes ^ ;  on  any  of  whicli,  but  only  on  one  at  a  time,  tlie 
Justices  may  convict  in  a  summary  way,  or  (in  most  of  them) 


Bum*!  Juidce,  Gunej  §  3. 


^  Ibid.  tit.  Gftme. 


(18)  The  words  of  the  statute  22&  23  C.2.  c,S5,  are  **  lands  and  tene- 
ments, or  some  other  estate  of  inheritance  tn  his  own  or  hh  wife's  right, 
of  the  clear  yearly  value  of  100/.  per  annum,  or  for  a  term  of  life,  or  lease 
or  lease*  of  99  years,  or  for  any  longer  term,  of  the  dear  yearly  ralue 
of  isoty  The  otate,  therefore,  of  ]  00/.  per  annum  must  be  an  estate 
of  inhentancc ;  a  mere  freehold  will  not  sufilce,  nor  is  the  freehold  ne- 
cessary ;  it  may  be  a  copyhold  or  equitahle  estate,  Tbe  term  "  clear 
yearly  value**  will  not  lie  ^tislicd,  if  the  rent  of  the  land  h  reduced  below 
the  100/.  by  the  payment  of  the  interest  of  a  mortgage  on  it,  A  life  esttte 
must  be  of  the  annuat  value  of  150/.,  which  construction  has  been  given  to 
the  statute  on  comparing  it  with  former  f]ualification  laws,  in  which  tbc 
policy  has  alwuyi  been  to  increase  the  value  where  the  interest  i§  only  for 
Ufe.  The  exceptions  of  the  statute  are  worded  thus :  "  other  than  the  son 
and  heir-apparent  of  an  esquire,  or  other  person  of  higher  degree.**  Within 
these  words,  neiUter  an  enquire,  nor  person  of  higher  degree,  are  included; 
ill!  persons  down  to  knights  and  colonels,  M'rjeants  at  law,  and  doctors  tn 
the  three  levmed  profeisiofis,  are  of  higher  degree  than  »quire*.  8ee 
VolL  |)l405^  ttnd  tba  cw^  collected  in  Seiw^/nV  Ni,  Pri.Bi:.  €  Ed. 


Ch- 13.  WRONGS.  175 

prosecutions  may  be  carried  on  at  the  assizes.  And,  lastly, 
by  statute  28  Geo.  II.  c.  12.  no  person,  however  qualified  to 
kiUj  may  make  merchandize  of  this  valuable  privilege,  by  sell' 
ing  or  exposing  to  sale  any  game,  on  pain  of  like  forfeiture 
as  if  he  had  no  qualification.  (19) 

(19)  The  58  G.  5.  C.75.  has  imposed  a  penalty  of  5/.  on  the  buying  of 
game,  a  regulation  almost  indispensable  as  a  part  of  the  present  system  of 
game  laws ;  but  the  sptem  itself  has  been  repeatedly  before  the  legislature 
within  a  few  years,  and  though  difficulties  have  occurred,  which  have  caused 
the  subject  to  be  as  often  thrown  aside,  yet  it  seems  certdn  that  some 
fundamental  change  will  take  place  in  it  ere  long,  and,  therefore,!  think  it 
unnecessary  to  g^ve  an  account  of  the  various  decisions  which  are  reported 
on  the  present  state  of  these  laws. 


Book  IV. 


CHAPTER    THE    FOURTEENTH. 


OF  HOMICIDE. 


I 


\ 


N  the  ten  preceding  chapters  we  have  considered,  first, 
such  crimes  and  misdemesnors  as  are  more  immed lately 

injurious  to  Gfxl,  and  his  holy  religion  ;  secondly,  such  as 
violate  or  transgi-^ss  the  k\%^  of  nations ;  lliirdlyj  such  a^  more 
especially  aflect  the  king,  the  father  and  representative  of  his 
people ;  fourthly,  such  as  more  directly  infringe  the  rights  of 
the  public  or  commonwealth,  taken  in  its  collective  capacity ; 
and  are  now,  lastly,  to  take  into  consideration  those  which 
in  a  more  peculiar  manner  affect  and  injure  individuals  or 
|)rivate  subjects. 

Weiie  tliesc  injuries  indeed  confined  to  individuals  only, 
and  did  they  affect  none  but  their  immediate  objects,  they 
would  fiUI  absolutely  under  the  notion  of  private  wrongs;  for 
which  a  satisfaction  would  be  due  only  to  the  party  injured : 
the  manner  of  obtaining  which  was  the  subject  of  our  inqui- 
ries in  the  preceding  volume.  But  the  wrongs,  which  we  arc 
now  to  treat  of,  are  of  a  much  more  extensive  consequence ; 
1.  Because  it  is  impossible  tliey  can  be  committed  without  a 
violation  of  the  laws  of  nature ;  of  the  moral  as  well  as  poli- 
tical rules  of  right :  2,  Because  they  include  in  them  almost 
always  a  breach  of  the  public  peace :  3.  Because  by  their 
example  and  evil  tendency  they  threaten  and  endanger  the 
subversion  of  all  civil  society.  Upon  tliese  accounU  it  isi 
C  m  ]  that,  besides  tlie  private  satisfaction  due  and  given  in  many 
<=«»«  to  Uie  individual,  by  action  for  the  private  wrong,  the 
govenuncnt  also  calls  upon  the  offender  to  submit  to  public 
punushment  for  the  public  crime.  And  the  prosecution  of 
these  offences  is  always  at  the  .vuit  and  in  tlie  name  of  the 
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king,  in  whom  by  the  texture  of  our  constitutkm  ihejusgladii^ 
or  executory  power  of  the  law,  entirely  resides.  Thus  too, 
in  the  old  Gothic  constitution,  there  was  a  threefold  punish- 
ment inflicted  on  all  delinquents :  first,  for  the  private  wrong 
to  the  party  injured;  secondly,  for  the  offence  against  the 
king  by  disobedience  to  the  laws;  and,  thirdly,  for  the  crime 
against  the  public  by  their  evil  example*.  Of  which  we  may 
trace  the  groundwork,  in  what  Tacitus  tells  us  of  his  Grer^ 
mans^;  that,  whenever  offenders  were  fined,  ^^  pars  muktae 
"  regij  vel  cixntcUi^  pars  ipsij  qui  vindiccUur  vel  propinquis  ejus^ 
"  exsdvitur:'  (1) 

These  crimes  and  misdemesnors  against  private  subjects 
are  principally  of  three  kinds;  against  their  persons^  their 
habitations^  and  their  property. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the 
most  principal  and  important  is  the  offence  of  taking  away 
that  life,  which  is  the  immediate  gift  of  the  great  Creator ; 
and  of  which  therefore  no  man  can  be  entitled  to  deprive 
himself  or  another,  but  in  some  maimer  either  expressly  com- 
manded in,  or  evidently  dedudble  firom,  those  laws  which 
the  Creator  has  given  us ;  the  divine  laws,  I  mean,  of  either 
nature  or  revelation.  Ilie  subject  therefore  of  the  present 
chapter  will  be  the  offence  of  homicide  or  destroying  the  life 
of  man,  in  it's  several  stages  of  guilt,  arising  from  the  par- 
ticular circumstances  of  mitigation  or  aggravation  which  at- 
tend it 

Now  homicide,  or  the  killing  of  any  human  creature,  is 
of  three  kinds ;  justifiable,  excusable,  and  felonious.     The  first 
has  no  share  of  guilt  at  all;  the  second  very  little;  but  the 
third  is  the  highest  crime  against  the  law  of  nature  that  man  [178 
is  capable  of  committing. 

•  Sdernhook,  /.  1.  c,S.  *  de  mor.  Gtrm.  c.l2. 


(1)  See  ante»  p.  5.  7.  In  the  French  law,  the  crime  and  the  civil  injury 
are  kept  dktiBct ;  the  action  for  damages  may  go  on  at  the  same  time  with. 
Of  after  the  public  pioBecution,  and  before  the  same  judges  and  jury.  Code 
dT Instruction  C9immilk.    Diap.Prel. 
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L  Such  as  is  owing  to  some  unavoidable  Twcessih/^  without 
any  will,  intention,  or  desire,  and  without  any  inadvertence 
or  negligence  in  the  party  killing,  and  therefore  without  any 
shadow  of  blame,  As,  for  instance,  by  virtue  of  such  an 
office  as  obliges  one,  in  the  execution  of  public  justice,  to 
put  a  malefactor  to  death,  who  hath  forfeited  hb  life  by  the 
laws  nnd  verdict  of  his  country.  This  is  an  act  of  necessity, 
and  even  of  civil  duty ;  and  therefore  not  only  justifiable,  but 
commendable,  where  the  law  requires  it.  But  the  law  must 
require  it,  othenvise  it  is  not  justifiable :  therefore  w^antonly 
to  kill  the  greatest  of  malefactors,  a  felon  or  a  traitor,  attaintedi 
or  outlawed,  deliberately,  uncorapelled,  and  extrajudicially, 
is  murder  ^  For,  as  Bracton '^  very  justly  observes,  "  htud 
**  komicidiuniy  si  ^t  ex  livore^  vel  ddectatiotte  effundendi  hu* 
**  manum  sangimiem,  licet  Juste  ocddatttr  iste^  iamen  occisor 
**  jyeccat  motialititr^  propter  intentionem  corrtiptam*^  And 
farther,  if  judgment  of  death  be  given  by  a  judge  not  au- 
thorized by  lawful  commission,  and  execution  is  done  accord- 
ingly, the  judge  is  guilty  of  murder  ^  And  upon  this  account 
sir  Matthew  Hale  himself^  though  lie  accepted  the  place  of 
a  judge  of  tire  common  pleas  under  Cromwell's  government, 
(smce  it  is  necessary  to  decide  the  disputes  of  civil  property 
in  the  worst  of  times,)  yet  declined  to  sit  on  the  crown  side  i 
at  the  a8si2es,  and  trj'  prisoners;  having  very  strong  objeo*' 
tions  to  the  legality  of  the  usurper's  commission  ';  a  distinc- 
tion perhaps  rather  too  refined;  since  the  punishment  ofj 
crimes  is  at  least  as  necessary  to  society,  as  maintaining  the 
boundaries  of  property,  (2)     Also  such  judgment,  when  le^al, 

I  HdL  P.C.497. 


'  1  Hd.  P.  C,  497- 
*  /.3.  |r,2.  C.4. 


•  1  Hnwk.P.C.  C.2B,  ft. 4. 
'  Burnet  in  hit  Ufc. 


(S)  It  appears  from  his  tife,  thnt  for  some  time  after  bis  elevation  to  the 
bench  lill  the  execution  of  Ch.  L,  sir  M.  Hale  sate  indiflcrently  on  both  ] 
fides  of  tlie  court  on  tlie  circnit ;  but  that  even  then  "  he  made  distinction 
between  common  and  ordinary  felonies,  and  offences  aguin&t  the  fttate  ;  I 
for  the  last  he  would  never  meddle  in  them^  for  he  thought  theie  might 
be  otlen  legal  and  warrantable  actions,  and  that  the  putting  men  to  death  i 
on  that  account  was  murder;  but  for  the  ordinary  feloniet,  he  at  fir«t  mm  I 
of  opinion,  that  it  wm  ha  necesary  even  in  times  of  usurpation  to  eJiecuta 
justice  in  those  caset»  as  in  matters  of  property."    pp.  38.  40, 
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must  be  executed  by  the  proper  officer,  or  his  appointed  de- 
puty ;  for  no  one  else  is  required  by  law  to  do  it,  which  re- 
quisition it  is,  that  justifies  the  homicide.  If  another  per^n 
doth  it  of  his  own  head,  it  is  held  to  be  murder  ^ :  even  though  [  1 79  ] 
it  be  the  judge  himself  ^  It  must  farther  be  executed,  ser^ 
vato  juris  ordinc;  it  must  pursue  the  sentence  of  the  court. 
If  an  officer  beheads  one  who  is  adjudged  to  b^  hanged,  or 
vice  veredi  it  is  murder  * :  for  he  is  merely  ministerial,  and 
therefore  only  justified  when  he  acts  under  the  authority  and 
compulsion  of  the  law :  but  if  a  sheriff  changes  one  kind  of 
death  for  another,  he  then  acts  by  his  own  authority,  which 
extends  not  to  the  commission  of  homicide,  and  besides,  this 
licence  might  occasion  a  very  gross  abuse  of  his  power.  The 
king  indeed  may  remit  part  of  a  sentence ;  as  in  the  case  of 
treason,  all  but  the  beheading ;  but  this  is  no  change,  no  in- 
troduction of  a  new  punishment ;  and  in  the  case  of  felony, 
where  the  judgment  is  to  be  hanged^  the  king  (it  hath  been 
said)  cannot  legally  order  even  a  peer  to  be  beheaded  ^.  But 
this  doctrine  will  be  more  fully  considered  in-  a  subsequent 
chapter.  (3) 

Again;  in  some  cases  homicide  is  justifiable,  rather  by 
the  permission,  than  by  the  absolute  command,  of  the  law, 
either  for  the  advancement  of  public  justice,  which  without 
such  indemnification  would  never  be  carried  on  with  proper 
vigour :  or,  in  such  instances  where  it  is  committed  for  the 
preverUion  of  some  atrocious  crime,  which  cannot  otherwise 
be  avoided. 

2.  Homicides,  committed  for  the  advancement  of  public 
justice,  are;  1.  Where  an  officer,  in  the  execution  of  hb 
office,  either  in  a  civil  or  criminal  case,  kills  a  person  that 
assaults  and  resists  him^  2.  If  an  officer,  or  any  private 
person,  attempts  to  take  a  man  charged  with  felony,  and  is 
resisted;  and,  in  the  endeavour  to  take  him,  kills  him". 

«  1  Hal.  P.C.  501.     1  Hawk.  P.C.  *  3  In8t,.52.  212. 

C.28.  8.9  i  1  Hal.  P.  C.  494.     1  Hawk.  P.C. 

h  Dalt.  Juit  c.l5a  c.  28.  as.  11, 12.  17,  18. 

Finch.  L.S1.     S  Iiift.52.     1  HaL  "»  1  Hal.  P.  C.494. 
P.C.  501. 

(3)  See  post,  Ch.52. 
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This  is  similar  to  the  old  Gothic  constitutioDS,  which  (Stiern- 
hook  informs  us  ")  **  Jurem  si  aliter  capi  fiofi  posset,  occidere 
"  pemiitfimt"  3*  In  case  of  a  riot,  or  rebellious  assembly, 
the  officers  endeavouring  to  disperse  the  mob  are  justifiable 
in  killing  them,  both  at  common  law  **,  nnd  by  the  riot  act, 
1  Geo.  L  c.  5.  4,  Where  die  prisoners  in  a  gaol,  or  going  to 
a  gaol,  assault  the  gaoler  or  officer,  and  he  in  his  defence  kills 
any  of  diem,  it  is  justiiiable  for  the  sake  of  preventing  an 
escape  P.  5.  If  trespassers  in  forests,  parks,  chases,  or  war- 
rens, will  not  surrender  themselves  to  the  keepers,  they  may 
be  slain  ;  by  virtue  of  the  statute  21  Edw.  I.  st.  1,  de  makfac^ 
toribus  in  parcht  and  S&4  W.&M.  c.  10.  (4)  But  in  all 
these  cases,  there  must  be  an  apparent  necessity  on  the 
officer's  side;  viz,  that  tlie  party  could  not  be  arrested  or 
apprehended,  the  riot  could  not  be  suppressed,  the  prisoners 
could  not  be  kept  in  hold,  the  deer-stealers  conkl  not  but 
escape,  unless  such  homicide  were  committed :  othcnvise, 
without  such  absolute  necessity,  it  is  not  justifiable.  6.  If 
the  champions  in  a  trial  by  battle  killed  either  of  them  the 
other,  such  homicide  was  justifiable,  luid  was  imputed  to  the 
just  judgment  of  God,  who  was  thereby  presumed  to  have 
decided  in  favour  of  the  truth*'.  (5) 


In  the  next  place,  such  homicide  as  is  committed  for  the 
prevention  of  any  forcible  and  atrocious  ctimt^  is  justifiable  by 
the  law  of  nature ' ;  and  also  by  the  law  of  England,  as  it 
stood  so  early  as  the  time  of  Bracton  %  and  as  it  b  since 
declareti  by  statute  24  Hen.VIIL  c,5.  If  any  person  attempts 
a  robberj^  or  murder  of  another,  or  attempts  to  break  open  a 
house,  in  the  night-time^  (which  extends  also  to  an  attempt 
to  bum  its)  and  shall  be  killed  in  such  attempt,  the  slayer 
shall  be  acquitted  and  discharged.  This  reaches  not  to  any 
crime  unaccompanied  with  force,  as  picking  of  pockets ;  or 
to  the  breaking  open  of  any  house  in  the  dty  iimCf  unless  it 


"  (U  Jurtr  fMh,L5,  c.S* 

*  1  iliiL  P.C.495.     1  lUwk.   P.C, 

r  111*1,  P.C.  496. 


<  1  Hdwk.  P.C,  C.28.  i.l6- 
'  Puff:  lie.  j.n.&g.  /,2.  C.5. 

*  I  HiiLP.C4B8. 


(4)  Thcttatuie  3&4\V.*M.  cIO,  wa»  repcak*d  by  l(i0.3.  l\SO. 

(5)  SeeVolJIl.  p.357.  (7) 
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carries  with  it  an  attempt  of  robbery  also.     So  the  Jewish 

law,  which   puniblied  no  theft  with  death,  nmke^  homicide 

only  justifiable  in  case  of  nocturnal  house-breaking ;  **  if  a  thief 

be  fouDd  breaking  up,  and  he  be  "  smitten  that  he  die,  there  [  181  ] 

"  shall  no  blood  be  shed  for  him :  if  tlie  sun  he  risen  upon 

**  him,  there  shall  be  btood  shed  for  him;  for  he  should 

**  make  full  restitution  "/'     At  Athens,  if  any  theft  was  com- 

mitted  by  night,  it  was  lawful  to  kill  the  criminal,  if  taken  in 

the  fact '':  and,  by  tlie  Roman  law  of  tlie  twelve  tables,  a  thief 

might  he  slain    by  night  with  impunity :  or  even  by  day, 

if  he   armed  himself  with   any  dangerous  weapon*:   which 

amounts  very  nearly  to  U»e  same  as  is  permitted  by  our  own 

constitutions.  (6) 


The  Roman  law  also  justifies  homicide,  when  committed 
in  defence  of  the  chastity  either  of  one's  self  or  relations  ^i 
and  so  also,  according  to  Selden  *,  stood  the  law  in  the  Jewish 
republic.  The  English  law  likewise  justifies  a  woman,  kill- 
ing one  who  attempts  to  ravish  her  ^  :  and  so  too  the  husband 
or  father  may  justify  killing  a  man  who  attempts  a  rape  upon 
Ms  wife  or  daughter :  but  not  if  he  takes  tliem  in  adultery  by 
consent,  for  the  one  is  forcible  and  felonious,  but  not  the 
other  K  (7)     And  I  make  no  doubt  but  die  forcibly  attempt- 


^  £xod.ixiL3. 

"^  Potter.  Aodq.  b.l.  c.S4. 

»   Cic.  pro,  Mihne,S.     iy.9.2.  4. 

/  0*  IfivtAS  HadrianuM  nicripdt  eum, 
**  fui  Mtufirum  MtU  tW  mtii infereniem  oc- 
**  ddk,  iMmUtendum."    (J^ 48.8.1.) 


*  BftC.  Elcm.  reg«J.   1  Hnwk.  F.C. 
C.28.  8.2K 

^  1  Hal.  P.  C.  485, 486. 


{6)  The  French  law  proceeds  on  the  same  distinction  ;  if  death  be  oc- 
casioned ill  resisting  the  breaking  into  a  dwelling-hoysc  or  outhouse  in  the 
day-time,  it  is  excusable  homicide,  and  punishuble  by  inipriiionnient  from 
one  year  to  five  ;  but  it  is  styled  "  an  actual  necessity  of  lawful  defence,'* 
which  imports  no  crime  at  all,  when  the  same  event  happens  in  resisting 
B  nocturnal  iittuck  or  robber)',  or  plunder  attempted  to  be  comniitted  at 
any  dme  with  actual  personal  violence.  Code  P^nnl,  Hv.  iii.  t.  2.  $  32«. 
326.  3^9. 

(7)  The  French  law  probably  includes  the  two  first  cases  in  this  acntence 
uniler  the  head  of  necessary  and  lawful  self-defence ;  as  to  the  third,  it 
makes  it  excusable  homicide  for  the  husband  to  kill  his  wife  and  her  para- 
jnour  at  the  moment  that  he  takes  them  in  the  act  of  adultery  in  the  family 
dwelUng^house ;  while  he  himself  is  subjected  to  a  small  pecuniary  fine, 
which  may  be  lower  than  sL  for  keeping  a  mistress  in  the  same  house. 
{La  medton  conjugal^.)  Code  P^^nel,  liv-  iii  t.  2.  J  324.  539, 
VOL,  IV.  P 
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ing  a  crime  of  a  still  more  detestable  nature,  may  be  equally 
resisted  by  the  death  of  the  unnatural  aggressor.  For  the 
one  uniform  principle  tliat  runs  through  our  own,  and  all 
other  laws,  seems  to  be  this ;  that  where  a  crime,  in  itself 
capital,  is  endeavoured  to  be  committed  by  force,  it  is  lawful 
to  repel  that  force  by  the  death  of  the  party  attempting. 
But  we  must  not  carry  this  doctrine  to  the  same  visionary 
length  that  Mr.  Locke  does :  who  holds  *=,  *'  that  all  manner 
•*  of  force  without  right  upon  a  man*s  person,  puts  him  in  a 
"  state  of  war  with  the  aggressor ;  and,  of  consequence,  that 
*'  being  in  such  a  state  of  war,  he  may  lawfully  kill  him  that 
*'  puts  him  under  this  unnatural  restraint."  However  just 
this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet 
the  law  of  England,  like  that  of  every  otlier  well-regulated 
[  182  ]  community,  is  too  tender  of  the  public  peace,  too  careful  of 
the  lives  of  the  subjects,  to  adopt  so  contentious  a  system  ;  nor 
will  suffer  with  impunity  any  crime  to  be  prevented  by  death, 
unless  the  same,  if  committed,  would  also  be  punished  by 
death,  (8) 

la  tliese  instances  of  justifiable  homicide^  it  may  be  observed 
that  the  slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in 
the  minutest  degree ;  and  is  therefore  to  be  totally  acquitted 
and  discharged,  with  commendation  ratlier  than  blame.  But 
that  is  not  quite  the  case  in  excusable  homicide,  the  very  name 
whereof  imports  some  fault,  some  error,  or  omission  :  so  tri* 
vial,  however,  that  the  law  excuses  it  from  the  guilt  of  felony,  ] 
tliough  in  strictness  it  judges  it  deserving  of  some  little  degre 
of  punishment. 

*  £•■•  on  goT.  p.  S.  c,  5. 

(8)  In  cases  of  justtfiabte  homicide,  a  man  is  not  obliged  to  retreat  in  the 
first  instance^  and  he  may  pursue  his  adversary  until  he  has  secured  himself 
horn  all  danger,  and  if  be  kill  him  in  so  doing,  ii  is  still  justifiable  self- 
defence.     But  a  bare  fear  of  any  of  these  attacks*  however  well  grounded, 
as  that  another  lies  in  wait  to  take  away  the  party^s  life,  unaccompanied  | 
with  any  overt  act  indicative  of  such  intention*  will  not  warrant  hioi  in  | 
kiUtng  that  other  by  way  of  prevention ;  there  must  be  an  actual  daofer I 
at  the  time.    If,  however,  the  party  killing  bad  reasonable  grounds  for  I 
believing  that  the  person  slain  had  a  felonious  design  against  him»  and  upoa 
that  supposition  kill  him,  this  may  be  mitadventtire,  manslaughter  [or  even  j 
murder],  according  to  circumttaacci,    8^  East's  R  C.  c.  J.  s.  44* 


i 
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II.  Excusable  homicide  is  of  two  sorts  j  either  2^^'  htfor- 
tuniuTrif  by  misadventure ;  or  se  defaidendo^  upon  a  principle 
of  self-preservation*  We  will  first  see  wherein  these  two 
species  of  lioniicide  are  distinct,  and  dien  wherein  they 
agree* 

1.  Homicide  per  iitforiunium  or  misadventure^  is  where  a 
man,  doing  a  lawful  act,  without  any  intention  of  hurt,  un- 
fortunately kills  another  :  as  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off  and  kilk  a  stander-by ; 
or  where  a  person  qualified  to  keep  a  gun,  is  shooting  at  a 
mark^  and  undesignedly  kills  a  man  ** :  for  the  act  is  lawful, 
and  the  effect  is  merely  accidental.  (9)  So  where  a  parent  is 
moderately  correcting  his  child,  a  master  his  apprentice  or 
scholar,  or  an  officer  punishing  a  criminal,  and  happens  to 
occasion  his  deatli,  it  is  only  misadventure :  for  the  act  of 
correction  was  lawful ;  but  if  he  exceeds  the  bounds  of  mo- 
deration, either  in  the  manner,  the  instrument,  or  the  quan- 
tity  of  punishment,  and  death  ensues,  it  is  manslaughter  at 
least,  and  in  son^e  cases  {according  to  the  circumstances) 
murder^,*  for  the  act  of  immoderate  correction  is  unlawllil. 
Thus,  by  an  edict  of  the  emperor  Con.stantine  *,  when  the  [  183  ] 
rigour  of  the  Roman  law  with  regard  to  slaves  began  to  relax 
and  soften,  a  master  was  allowed  to  chastise  his  slave  with 
rods  and  imprisonment,  and,  if  death  accidentally  ensued,  he 
was  guilty  of  no  crime :  but  if  he  struck  him  with  a  club  or  a 
Stone,  and  thereby  occasioned  his  death  ;  or  if  in  any  other 
yet  grosser  manner,  **  immoderate  $uo  Jure  tUatur^  tunc  reus 
"  homicidii  sit  J* 

But  to  proceed.  A  tilt  or  tournament,  tlie  martial  diver- 
sion of  our  ancestors,  was  however  an  unlawful  act ;  and  so 

^  1  Hawk.  P.C.  C.29.  §  K6.         ♦  1  H«l*P.a473,  474'         ^  Cod,  /.9.  M4. 

(9)  Mr,  J.  Foster  includei  iinder  the  term  lawful  in  this  rul«,  all  such 
acts  as  are  not  utiliiwritl  m  ie  —  and  &^y%  "  if  the  act  from  whtcb  death 
ensued  were  barely  malum  prohihUum^  as  shooting  at  game  by  a  person  not 
4)ua]i&ed  by  die  statute-law  to  keep  or  use  a  gua  for  that  purpose,  the  ease 
of  a  person  lo  o^nding  will  fail  under  the  same  rule  as  that  of  a  qualified 
man,  for  the  statutes  prohibiting  die  des^truction  of  game  uiidcr  certain 
penailies  will  not,  in  a  quej»tion  of  this  kindj  enhance  the  accident  beyond 
its  intrinsic  moment,  p*  259. 
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are  boxing  and  sword-play iiig,  the  succeeding  amusement  of 
tlieir  posterity :  and  therefore  if  a  knight  in  the  former  case, 
or  a  gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or 
manslaughter.  (10)  But  if  the  king  command  or  permit  such 
diversion^  it  is  said  to  be  only  misadventure ;  for  then  tlie  act 
is  lawful  K  In  like  manner,  as  by  the  laws  both  of  Athens 
and  Rome,  he  who  killed  another  in  the  panaatiuniy  or  pub- 
lic games  authorized  or  permitted  by  the  state,  was  not  held 
to  be  guilty  of  homicide  ^\  Likewise  to  wliip  another's  hors<^ 
whereby  he  runs  over  a  child  and  kills  him,  is  held  to  be  ac- 
cidental in  tlie  rider,  for  he  had  done  nothing  unlawful :  but 
manslaughter  in  the  person  who  whipped  him,  for  the  act  was 
a  trespass,  and  at  best  a  piece  of  idleness,  of  inevitably  dan- 
gerous consequence*.  iind  in  general,  if  death  ensues  in 
consequence  of  an  idle,  dangerous,  and  unlawful  sport,  as 
shooting  or  casting  stones  in  a  town,  or  the  barbarous  diver- 
sion of  cock-throwing,  in  these  and  similar  casees,  the  slayer  is 
guilty  of  manslaughter,  and  not  misadventure  oidy,  for  these 
are  unlawful  acts  \ 


2.  Homicide  In  self-defencet  or  se  defendentlo^  ujwn  a  sud- 
den affray,  is  also  excusable,  rather  tlmn  justifiable,  by  the 
English  law.  This  species  of  self-defence  must  be  distin- 
guished from  that  just  now  mentioned,  as  calculated  to  hinder 
the  perpetration  of  a  capital  crime ;  which  is  not  only  a 
[  184  ]  matter  of  excuse,  but  of  justification.  But  the  self-defence, 
which  we  are  now  speaking  of,  is  that  whereby  a  man  may 
protect  himself  from  an  assault  or  the  like,  in  the  course  of 
a  sudden  brawl  or  quarrel,  by  killing  him  who  assaults  hJm* 
And  tliis  is  what  the  law  expresses  by  Uie  word  chancc-mcdUy^ 
or  (as  some  ratlier  choose  to  write  it)  ckaud^mcdiey^  tlie  for- 


«  1  Hil*  PX,  473.    1  H»wk.  P.C, 

C.29.  58» 


»  1  Hawk,  P,Cc.29.  §3. 
*  im,  c,29.  5  4,     1  Hal.  P.C.478. 
Fott,S6l, 


(10)  There  seems  to  be  a  solid  diftinction  between  boxing  imd  fendngi 
which  WHS  adverted  to  in  the  case  of  Hunt  v.  Be4i,  I  Ditigh.'i.  To  teatb 
and  learn  to  box  and  to  fence  are  equally  lawful ;  thej  are  both  the  art  of 
seir-defence ;  hut  tpaning  exhibitions  arc  unlawful,  became  they  tend  to 
fumi  prixo  fighters^  and  prize  fighting  it  illegal ;  but  fencing  cxhibidona 
have  no  miilar  teodencjr. 
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mer  of  which  in  its  etymology  signifies  a  carnal  affray,  the 
latter  an  affray  iji  tlie  heat  of  blood  or  i>assion ;  botli  of  them 
of  pretty  much  the  same  import:  bet  the  former  Is  In  common 
speech  too  often  erroneously  applied  to  any  manner  of  homi- 
cide by  misadventure;  whereas  it  appears  by  tlie  statute 
24  Hen,  VII L  c.5,  and  our  ancient  books ',  that  it  is  properJy 
applied  to  such  killing  as  happens  in  self-defence  upon  a 
sudden  rencounter  ™*  This  right  of  natural  defence  does  not 
imply  a  right  of  attacking :  for,  instead  of  attacking  one  an- 
other for  injuries  past  or  impending,  men  need  only  have 
recourse  to  the  proper  tribunals  of  justice.  They  cannot 
therefore  legally  exercise  this  right  of  jireventive  defence,  but 
in  sudden  and  violent  cases  wlien  certain  and  immediate  suf- 
fering would  be  the  consequence  of  waiting  for  the  assist- 
ance of  the  law,  Wlierefore  to  excuse  homicide  by  the  plea 
of  self-defence,  it  must  appear  that  the  slayer  had  no  other 
possible  (or^  at  least,  probable)  means  of  escaping  from  his 
assailant. 

It  is  frequently  difficult  to  distinguish  this  species  of  homi- 
cide (upon  chance-mediei/  in  self-defence)  from  that  of  man- 
slaughter, in  the  proper  legal  sense  of  the  word  "•  But  the 
true  criterion  between  them  seems  to  be  this :  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal 
stroke  is  given,  the  slayer  is  then  guilty  of  manslaughter ;  but 
if  the  slayer  has  not  begun  tlie  fight,  or  (having  begim)  en- 
deavours to  decline  any  farther  struggle,  and  afterwards, 
being  closely  pressed  by  his  antagonist,  kills  him  to  avoid  his 
own  destructioUj  this  is  homicide  excusable  by  self-defence*'* 
For  which  reason  the  law  requires,  that  the  person,  who  kills 
another  in  his  own  defence,  should  have  retreated  as  far  as  he 
conveniently  or  safely  can,  to  avoid  die  violence  of  the  assault,  [  185  ] 
before  he  turns  upon  his  assailant ;  and  that  not  factitiously,  or 
in  order  to  watch  his  opportunity,  but  from  a  real  tenderness 
of  shedding  his  brother's  blood.  And  though  it  may  be 
cowardice,  in  time  of  war  between  two  independent  nations^ 
to  flee  from  an  enemy  i  yet  between  two  feUow-subjects  the 
law  countenances  no  such  point  of  lionour ;  because  the  king 


*  Stniior,  P.C^  Id. 

"*  3  Inst.  55.  57»     Fo*t  275,  27C. 


"  n  Iml,55. 
**  Fort.  277. 
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and  his  courts  are  the  tmdices  injuriarum^  and  will  give  to  the 
party  wronged  all  the  satisfaction  he  desenes  p.  In  this  the 
civil  law  also  agrees  with  ours,  or  perhaps  goes  rather  far- 
ther ;  *'  qtd  cum  a! iter  iueti  se  non  posmnt^  damni  ndpam 
"  dedcf'inty  innoxii  stmt  ^^p"  The  party  assaulted  must  there- 
fore flee  as  far  as  he  convenienlly  can,  either  by  reason  of 
some  wall,  ditch,  or  other  impediment ;  or  as  for  as  the  fierce- 
ness of  tlie  assault  will  permit  him  ^ :  for  it  may  be  so  fierce 
as  not  to  allow  him  to  yield  a  step,  without  manifest  danger 
of  his  life,  or  enormous  bodily  harm ;  and  then  in  his  defence 
he  may  kill  his  assailant  instantly.  And  this  is  the  doctrine 
of  universal  justice  %  as  well  as  of  the  municipal  law. 


And  as  the  manner  of  the  defence,  so  is  also  the  lime  to 
be  considered :  for  if  the  person  assaulted  does  not  fall  upon 
the  aggressor  till  the  affray  is  over,  or  when  he  is  nmning 
away,  this  is  revenge,  and  not  defence.  Neither,  under  tlie 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen 
himself  from  the  guilt  of  deliberate  murder :  for  if  two  per- 
sons, A  and  B,  agree  to  fight  a  duel,  and  A  gives  the  first 
onset,  and  11  retreats  as  far  as  he  safely  can,  and  then  kills  A, 
this  is  murder ;  because  of  the  previous  malice  and  concerted 
design  \  But  if  A  upon  a  sudden  quarrel,  assaults  B  first,  and 
upon  B*s  returning  the  assault,  A  really  and  hond  Jfdr  flees ; 
and,  being  driven  to  the  wall,  turns  again  upon  B  and  kills 
him :  this  may  be  se  defendatdo  according  lo  some  of  our 
^  186  ]  writers**;  though  others  *  have  thought  this  opinion  too  fa- 
vourable ;  inasmuch  as  the  necessit}^,  to  which  he  is  at  last  re- 
duced,, originally  arose  from  his  own  fault  (11)     Under  this 

^  \  Hftl.  P.C.  481,483.  »  1  llftL  P.C.  479. 

0  Ff.  9.  2.  45.  **  I  Hal. P.C  4«S. 

'  1  H«L  P.C. 483.  •  1  Hank.  P.C.  c,29,  %  17. 

•  Puff.  1.2»  C.5.  1 13. 

(11)  The  case  here  put  doubtfully  was  stated  absolutely  a  few  sentenci» 
before,  ott  the  authority  of  Foster,  p.t77.,  as  a  <iasc  of  excusable  self^le^ 
fence.  Foster  says,  as  ia  the  case  of  manslatighter  upon  sudden  provoca- 
tioDft,  where  the  parties  Eght  on  equal  tcrins^  all  malice  apart,  it  mactereth 
not  who  gave  the  first  blow  ;  so  in  this  case  of  excusable  sdfKlefencei  I 
think  the  fint  ai&ault  in  a  ludden  affray,  all  malice  apart,  will  make  no 
«liflrcreticc,  if  either  party  qmUeik  iht  combat,  and  rctrcaUth  b^/orc  a  mortal 
wcund  he  gifeti-  In  East's  PLC.  eh.v.  §59.  the  tame  doctrine  it  main* 
taaned. 
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excuse^  of  self-defence,  the  principal  civil  and  natural  relations 
i  are  compreheoded  ;  therefore  master  and  servant,  parent  and 
child,  husband  and  wife,  killing  an  assailant  in  the  necessary 
defence  of  each  other  respectively,  are  excused ;  the  act  of  the 
relation  assisting  being  construed  the  same  as  the  act  of  the 
party  himself*. 

There  is  one  species  of  homicide  se  defaidendo,  where 
tlie  party  slain  is  equally  innocent  as  he  who  occasions  his 
death ;  and  yet  this  homicide  is  also  excusable  from  the  great 
universal  principle  of  self-preservation,  which  prompts  every 
man  to  save  his  own  hfe  preferably  to  that  of  another,  where 
one  of  them  must  inevitably  perish.  As,  among  others,  in 
that  case  mentioned  by  lord  Bacon  ^j  where  tw^o  persons,  being 
shipwrecked,  and  getting  on  the  same  plank,  but  finding  it 
not  able  to  save  them  both,  one  of  tliem  thrusts  the  other 
from  it,  whereby  he  is  drowned.  He  who  thus  preserves 
his  own  life  at  tlie  expence  of  another  man's,  is  excusable 
through  mmvoidable  necessity,  and  the  principle  of  self-de- 
fence ;  since  Uieir  botli  remaining  on  tlie  same  weak  plank  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger- 
ing o{j  each  otJier's  life*  (12) 

Let  us  next  take  a  view  of  those  circumstances  wherein 

these  two  species  of  homicide,  by  misadventure  and  self-de- 

Tence,  agree ;  and  those  are  in  their  blame  and  punishment. 

I.For  the  law  sets  so  high  a  value  upon  the  life  of  a  man,  that 

jt  always  intends  some  misbehaviour  in  the  person  who  takes 

it  away,  unless  by  the  command  or  express  permission  of  the 

law.     In  the  case  of  misadventure,  it  presumes  negligence,  or 

at  least  a  want  of  suificient  caution  in  hhn  who  was  so  un- 

L fortunate  as  to  commit  it;   who  therefore  is  not  altogether 

ifauldess*.      And  as  to  the  necessity  which  excuses  a  man 

I  who  kills  another  se  d^fendendo^  lord  Bacon'  entitles  it  «^-  [  1S7  ] 

'  cessitas  culpabilh,  and  thereby  distinguishes  it  from  the  former 

necessity  of  killing  a  thief  or  a  malefactor.     For  the  law  in- 


*  1  Hal.  P.  C.  484, 

J  Elero.reg,5.  Sec  also  I  Hawk.  P.C 


1    Hawk.  RC,  cSe.  I  »4. 


(12)  Gonf.  Cic^  de  Offic.  Liii.  c.juuiL 
F  4 
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Ikil  the  qnsrre}  or  assault  arose  from  some  imkno^^ 
w  aoae  proirocadon,  either  hi  word  or  deed :  and 
ance  in  qmrtds  both  parties  may  be,  and  usually  are,  in 
some  bait  I  mod  ft  scarce  can  be  Iried  who  was  originally  in 
At  wnmg;  the  Jaw  will  not  hold  the  sun^ivor  entirely  guilt- 
kas.  Bat  it  is  clear,  in  the  other  ease^  that  where  I  kill  a 
thief  that  breaks  into  my  houife,  the  original  default  can 
nerer  be  upon  my  side*  T!ie  law  besides  may  have  a  farther 
Ticw,  to  make  the  crime  of  homicide  more  odious,  and  to 
caution  men  how  they  venture  to  kill  another  upon  their  own 
private  judgment ;  by  ordaining,  that  he  who  slays  his  neigh- 
boor,  without  an  express  warrant  from  the  law  so  to  do,  shall 
m  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect  Even 
the  slaughter  of  enemii's  required  a  solemn  purgation  among 
tlie  Jews  ;  which  implies  that  the  death  of  a  man^  however 
it  happens,  will  lea\*e  some  stain  behind  it  And  the  Mo- 
saical  law  ^  appointed  certahi  cities  of  refuge  for  him  *'  who 
**  killed  his  neighbour  unawares  :  as  when  a  man  goelh  into 
■*  the  wood  with  his  neighbour  to  hew  wood,  and  his  hand 
**  fetcheth  a  stroke  with  the  ax  to  cut  down  the  tree,  and  die 
**  head  sitppeth  from  the  helve,  and  lightelh  upon  his  neigh- 
*•  bour  Uial  he  die,  he  sludl  flee  unto  one  of  those  cities  and 
**  live*"  But  it  seems  he  was  not  held  wholly  blameless, 
any  more  than  in  the  English  law ;  since  the  avenger  of  blood 
might  slay  him  before  he  reached  his  asylum,  or  if  he  after- 
wards siirretl  out  of  it  till  the  death  of  the  higli  priest.  In 
Uie  imperial  law  likewise  *^  casual  homicide  was  excused,  by 
the  indulgence  of  tlic  rnijieror  signed  wiUi  his  own  sign 
manual,  **  annotatitmr  /W«rr/>i>;"  othen^isc  the  dejith  of  a 
man,  ho^x^Tr  conmiittcd,  was  in  some  degree  punishable. 
Among  the  Greeks**  homicide  by  misfortune  was  expiated 
t  188  ]  by  voluntary  banishment  for  a  \tfa\  In  Saxony  a  fine  is 
paid  to  the  kindred  of  the  slain ;  which  also,  among  the 
Western  Goths,  was  little  inferior  to  that  of  voluntary  homi* 

^  Komb.  e«35.  ■nd  DeuL  C.19.  (bought  to  dludt,  wrhen  he  remtDds 

•  <:W.g.  Ifi,5,  Acbilks  intlie  twenty-thtn!  nrad,  Uwt 
"  tlila,  (io  I^g,  li^.9.                              when  «  cTuIri  he  was  otiljged  tu  flee  hft 

•  To  ilii»  eipiation  by  litnkhmeDl  tlie    country  for  c»i»OAlly  kiHing  liU  pliy-fd* 
fl|iirU  of  Pttr^ilua  in  Homer  may  be    low;  "  mprwf  »&«  ^tftAwK/' 
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cide  ^ :  and  in  France  ^  no  person  is  ever  absolved  in  cases  of 
this  nature,  witliout  a  Inrgess  to  the  poorj  and  the  charge  of 
certain  masses  for  the  soul  of  the  party  killed.  (13) 

The  penalty  inflicted  by  our  laws  is  said  by  sir  Edward 
Coke  to  have  been  antiently  no  less  than  death  ^ ;  which 
however  is  with  reason  denied  by  later  and  more  accurate 
writers  K  It  seems  rather  to  have  consisted  in  a  forfeitui^e, 
some  say  of  all  the  goods  and  chattels,  others  of  only  part 
of  them,  by  way  of  fine  or  weregild  ^ ;  which  was  probably 
disposed  of,  as  in  France,  in  pios  ususy  according  to  the  hu- 
mane superstition  of  the  times,  for  die  benefit  of  his  soul 
who  was  thus  suddenly  sent  to  his  account,  with  all  liis  ira* 
jierfections  on  his  head.  But  that  reason  having  long  ceased, 
and  the  penalty  (especially  if  a  total  forfeiture)  growing  more 
severe  llian  was  intended,  in  proportion  as  personal  property 
has  become  more  considerable,  the  delbiquent  has  now,  and 
has  had  as  early  as  our  records  will  reach ',  a  pardon  and  writ 
of  restitution  of  his  goods  as  a  matter  of  course  and  riglit^ 
only  paying  for  suing  out  the  same*".  And  indeed  to  prevent 
this  expence,  in  oises  where  the  death  has  notoriously  hap- 
pened by  misadventure  or  in  self-defence,  the  judges  will  usu- 
ally permit  (if  not  direct)  a  general  verdict  of  acquittal  ^, 

IIL  Felonious  homicide  is  an  act  of  a  very  different  na- 
ture from  the  former,  being  the  killing  of  a  human  creature, 
of  any  age  or  sex,  without  justification  or  excuse.  This  may 
be  done  either  by  killing  one's  seUi  or  another  man- 

'  StiemJi.cfcjun?  G<jM,  L3.  c.4.  ^  Fo8t.287. 

■  Be  Morjiey,  on  the  digesL  *  Post.  283. 

^  2  Inst,  148, 315.  ^  2  Hawk.  R  C.   c,  37.  %  % 

♦  1  Hal.  P.C.  425,     1  Hawk.  P,C.  "  Foat.Sae. 
€.29.  §  2 1 .      Foit.  282,  &c. 

(13)  Sec  ante,  p.  18U  n,<5»  The  French  law  adopts  a  distmctiDn  be- 
tween  bomicide  by  misadventure,  and  excusable  fiomicide,  but  the  lat- 
ter corresponds  more  exactly  with  our  manslaughter  thnn  with  our  *e 
defendtnda,  and  is  sul>jected  to  a  heavier  punishiiicnt.  Honiicidc  by  awk- 
wardness {maladrcuc),  imprudence,  initttentton,  negligence,  inobservanee 
of  ruJet^  must  always  be  involuntary,  which  is  not  the  case  wth  homicide 
Ae  defcndtndo;  the  punishment  rs  impriionm cut  varying  from  three  niontlis 
to  two  years,  and  a  fine  from  60  to  600  francs.  The  French  law  boa  no 
division  of  this  crime  corresponding  exactly  with  our  ir  drfendcndo.  Code 
F^nal,  bv.ni,  tit,  2.  §319. 
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Self-murdeh,  the  pretended  heroism,  but  real  cowardice, 
of  the  Stoic  philosophers,  who  destroyed  tliemselves  to  avoid 
those  ills  which  they  had  not  the  fortitude  to  endure,  tliough 
the  attempting  it  seems  to  be  countenaoced  by  Uie  civil  law^, 
yet  was  punished  by  die  Athenian  law^  with  cutting  off  the 
hand  which  committed  the  desperate  deed  p*  And  also  the 
law  of  England  wisely  and  religiously  considers,  that  no  man 
hath  a  power  to  destroy  life,  but  by  commission  from  God, 
the  author  of  it ;  and  as  the  suicide  is  guilty  of  a  double  of- 
fence ;  one  spiritual,  in  invading  the  prerogative  of  the  Al- 
mighty, and  rushing  into  his  immediate  presence  uncalled 
for ;  the  other  temporal,  against  the  king,  who  hath  an  interest 
in  the  preservation  of  all  his  subjects ;  the  law  has  therefore 
ranked  this  among  the  highest  crimes,  making  it  a  peculiar 
species  of  felony,  a  felony  committed  on  one's  self.  And  tiiis 
admits  of  accessories  before  tlie  fact,  as  well  as  other  felonies ; 
for  if  one  persuades  another  to  kill  himself,  and  he  does  so, 
the  adviser  is  guilty  of  murder  %  A  Jkh  de  se  therefore  is  he 
that  deliberately  puts  an  end  to  his  own  existence,  or  commits 
any  unlawful  malicious  act,  tlie  consequence  of  which  is  his 
own  death :  as  if  attempting  to  kill  another*  he  runs  upon  his 
antagonist's  sword :  or  shooting  at  anoUicr  the  gim  bursts  and 
kills  himself'.  The  party  must  be  of  years  of  discretion,  and 
in  his  senses,  else  it  is  no  crime*  But  tliis  excuse  ought  not 
to  be  strained  to  that  length,  to  which  our  coroners*  juries  are 
apt  to  carry  it,  viz,  that  the  very  act  of  suicide  is  an  evidence 
of  insanity ;  as  if  every  man,  who  acts  contrary  to  reason, 
had  uo  reason  at  all :  for  the  same  argument  would  prove 
every  otlier  criminal  non  compos^  as  well  as  the  self-murderer. 
The  law  very  rationally  judges,  that  every  melancholy  or  hy- 
pochondriac fit  does  not  deprive  a  man  of  the  capacity  of 
discerning  right  from  wrong ;  w^hich  is  necessary,  as  was  ob- 
[  190  ]  served  in  a  former  chapter ',  to  form  a  legal  excuse.  And 
therefore  if  a  real  lunatic  kills  himself  in  a  lucid  interval,  he 
is  a  Jtio  de  se  as  much  as  another  man  ** 


'  A"  ^«f  imitatitniia  dchrit,  nut 
ii0ft  ma  m«r^,  auijvrorf, 
•H*  piiitor«,  fvKirt  tnatuUf  nan  ammad" 
"  ttriatur  in  rum."     Ff,  49,  |e,  $, 
»'  Pui.  Aniiq.  b.l.  c,»5. 


4  K«il«r.  136, 
'  1  H»wk.  P.C  C.S7.  I  4. 
P*a413- 
'  See|Mg.S4. 
*  1  HiL  P.  C.  410. 
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But  now  the  question  follows,  what  punishment  can 
human  laws  inflict  on  one  who  has  withdrawn  himself  from 
their  reach?  They  can  only  act  upon  what  he  has  left 
behind  him,  his  reputation  and  fortune ;  on  the  former  by 
an  ignominious  burial  in  the  highway,  with  a  stake  driven 
through  his  body  (14);  on  the  latter,  by  a  forfeiture  of  all  his 
gootls  and  chattels  to  the  king  ;  hoping  that  his  care  for  either 
his  own  reputation,  or  tlie  welfare  of  his  family,  would  be 
some  motive  to  restrain  him  from  so  desperate  and  wicked 
an  act*  And  it  is  observable,  that  this  forfeiture  has  relation 
to  the  time  of  the  act  done  in  the  felon's  hfetime,  which  was 
the  cause  of  his  death.  As  if  husband  and  wife  be  possessed 
jointly  of  a  term  of  years  in  land,  and  the  husband  drowns 
himself  [  tlie  land  shall  be  forfeited  to  the  king,  and  tlie  wife 
shall  not  have  it  by  survivorship.  For  by  the  act  of  casting 
himself  into  thewater  he  forfeits  the  term ;  which  gives  a  title 
to  the  king,  prior  to  the  wife's  title  by  survivorship,  which 
could  not  accrue  till  the  instant  of  her  husband's  death  "- 
And  though  it  must  be  owned  that  the  letter  of  the  law  herein 
borders  a  little  upon  severity,  yet  it  is  some  alleviation  that 
the  power  of  mitigation  is  left  in  llie  breast  of  the  sovereign, 
who  upon  this  (as  on  ^11  other  occasions)  is  reminded  by  tlie 
oath  of  his  office  to  execute  judgment  in  mercy. 

The  other  species  of  criminal  homicide  is  that  of  killing 
another  man.  But  in  this  tliere  are  also  degrees  of  guilt, 
M'hich  divide  the  offence  into  manslaugkta*  and  murder.  The 
difterence  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles, 
and  principally  consists  in  this,  that  manslaughter  (when  vo- 
luntary) arises  from  the  sudden  heat  of  the  passions,  murder 
from  the  wickedness  of  the  heart. 

«   Finch.  L.  216. 


(14)  The  law  is  altered  in  this  r©«p«ct  by  the  4G.4.  c.5S.,  which  directs 
tbat  a  perton  /do  de  sc  shall  be  buried  without  any  stake  driven  through 
the  body  [yrivately  in  a  chnrch-yard,  within  twenty-four  hours  from  the 
finding  of  the  inquisition,  and  between  the  hours  of  nine  and  twelve  at 
night ;  bt»t  the  statute  does  not  authorize  the  pcrfornung  the  rites  of 
christian  burial. 


I 


f^l 


PUBLIC 


Book  IV, 


L  Manslaugiiteh  is  therefore  thus  defined  %  the  un- 
lawful killing  of  another  without  malice  either  ex|>ress  or 
ixnphed  (15):  which  may  be  either  voluntarily,  upon  a  sudden 
heat ;  or  io voluntarily,  but  iii  the  comniission  of  some  un- 
lawful act.  These  were  called  in  the  Gothic  constitutions 
**  homkidia  vuigaria  ;  quae  atU  casUf  aid  etiam  sponie  commit' 
*^  Hintur^  scd  in  subitaneo  guodam  iraaindiae  calore  ct  impeiu  *.** 
And  hence  it  follows,  that  in  manslaughter  tliere  can  be  no 
accettaries  beibre  the  fact ;  because  it  must  be  done  without 
premeditation- 

As  to  the  first,  or  voluntary  branch:  if  upon  a  sudden 

cjuarrel  two  persons  fight,  and  one  of  tliera  kills  the  otlier, 
this  is  manslaughter :  and  so  it  is,  if  they  upon  such  an  occa- 
sion go  out  and  fight  in  a  field ;  ibr  this  is  one  continued  act 
of  passion*:  and  the  law  pays  tliat  regard  to  human  frailty, 
as  not  to  put  a  hasty  and  a  deliberate  act  upon  the  same  ftK>ting 
with  regard  to  guilt.  So  also  if  a  man  be  greatly  provoked, 
as  by  pulling  his  nose,  or  other  great  indignity?  and  imme- 
diately kills  tl»e  aggressor,  though  tliis  is  not  excusable  se  de* 
Jhtderido^  since  tiiere  is  no  absolute  necessity  for  doing  it  to 
preserve  himself;  yet  neither  is  it  murder,  for  there  is  no 
previous  malice ;  but  it  is  manslaughter  ^.  But  in  this,  and 
in  every  other  case  of  homicide  upon  provocation,  if  there 
be  a  sufficient  cooling-time  for  passion  to  subside  and  reason 
to  interpose,  and  the  person  so  provoked  afterwards  kills  the 
other,  this  is  deliberate  revenge  and  not  heat  of  blood,  and 
accordingly  amounts  to  murder  ^-  So  if  a  man  takes  another 
in  the  act  of  adultery  witli  his  wife,  and  kills  him  directly 
upon  the  spot;  though  this  was  allowed  by  the  laws  of 
Solon  \  as  likewise  by  the  Roman  civil  law,  (if  the  adulterer 


'  ]  Hill,  R  C,  466, 

^  Sdcmh.  dejure  G<iih.  t.S*  c.4. 

»  1  Hawk.  P,C*  c,3L  §2d. 


r  Kcljmg.t35. 

•  Foil.  896. 

■  Plutarch,  in  vit,  Soiont 


(15)  Hak's  definition  in  the  place  referred  to  %^arie5  frotn  that  in  the 
tc^t,  by  fubstituting  the  word  **  voluntary**  for  '*  unlawful/'  Blackstone'f 
defimtion  h  large  enough  to  inclutic  homidde  te  defewicndo;  pcfhapfi  the 
word  **  fV.'1oniuiit»**  would  be  the  proper  quultfication  ;  the  felony  wovdd  then 
dt»tingi»!)li  it  ironi  excusable  homicide,  and  the  absence  of  innUce^  from 
mnrdcr. 
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was  found  in  the  husband's  own  house  S)  and  also  among  the 
antient  Goths'^;  yet  in  England  it  is  not  absolutely  ranked 
in  the  class  of  justifiable  homicide,  as  in  case  of  a  forcible 
rape,  but  it  is  manslaughter**.  (16)  It  is  however  the  lowest  [ 
degree  of  it ;  and  therefore  in  such  a  case  the  court  directetl 
the  burning  in  the  hand  to  be  gently  inflicted,  because  there 
could  not  be  a  greater  provocation  *.  Manslaughter  therefore 
on  a  sudden  provocation  differs  from  excusable  homicide  se 
defendendo  in  this  :  that  in  one  case  there  is  an  apparent  ne- 
cessity, for  self-preservation^  to  kill  the  aggressor :  in  tlie  other 
no  necessity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  involuntaty  manslaughter,  differs 
also  from  homicide  excusable  by  misadventure,  in  this ;  that 
misadventure  always  happens  in  consequence  of  a  lawful  act, 
but  this  species  of  manslaughter  in  consequence  of  an  unlaw- 
ful one.  As  if  two  persons  play  at  sword  and  buckler,  unless 
by  the  king's  command,  and  one  of  tliem  kills  the  other ;  this 
is  manslaughter,  because  Uie  original  act  was  unlawful ;  but 
it  is  not  murder,  for  the  one  had  no  intent  to  do  the  other 
any  personal  mischief^.  So  where  a  person  does  an  act,  law- 
Inl  in  itself,  but  in  an  unlawful  manner,  and  without  due 
caution  and  circumspection  :  as  when  a  workman  flings  down 
a  stone  or  piece  of  timber  into  the  street,  and  kills  a  man  ; 
this  may  be  either  misadventure,  manslaughter,  or  murder, 
accorcUng  to  the  circumstances  under  which  the  original  act 
was  done:  if  it  were  in  a  country  village,  where  few  passengers 
are,  and  he  calls  out  to  all  people  to  have  a  care,  it  is  misad- 
venture only ;  but  if  it  were  in  London,  or  other  populous 
town,  where  people  are  continually  passing,  it  is  manslaughter, 
though  he  gives  loud  warning^;  and  murder,  if  he  knows  of 
their  passing,  and  gives  no  warning  at  all,  for  tlien  it  is  malice 
against  all  mankind  "•  And,  in  general,  when  an  involuntary 
killing  happens  in  consequence  of  an  imla^^nl  act,  it  will  be 
either  murder  or  manslaughter  *,  according  to  the  nature  of 


"  I  H«L  PX.486. 

'  Sir  T.  Baym,  212. 


^  3  IumLSG. 
>  Kel.4a 
»*  3  In»t,  57. 

1  Our  statute  kw  has  severely  noU 


192  ] 


(16)  Sec  ante,  p.  ISl.  (a.  7.) 
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tlie  act  which  occasioned  it.     If  it  be  in  prosecution  of  a  felo- 
[  193  ]  nious  intent^  or  in  its  consequences  naturally  tended  lo  blood- 
shed, it  will  be  murder ;  but,  if  no  more  was  intended  tlian  a 
mere  civil  trespass,  it  will  only  amount  to  manslaughter^. 


Next,  as  to  tlie  punishniefit  of  this  degree  of  homicide  :  the 
crime  of  manslaughter  amounts  to  felony,  but  within  tlie  benefit 
of  clergy ;  and  the  offender  shaU  be  burnt  in  tlie  hand,  and 
forfeit  all  his  goods  and  chattels.  (17) 

BiTT  there  is  one  species  of  manslaughter,  which  is  punished 
as  murder,  the  benefit  of  clergy  being  taken  away  from  it  by 
statute  I  namelvi  the  offence  of  mortally  stabbing  another, 
though  done  upon  sudden  provocation.  For  by  statute 
1  Jac  I,  c.  8.  when  one  thrusts  or  stabs  another,  not  then 
having  a  weajx)n  drawn,  or  w  ho  hath  not  tlien  first  stricken 
tlie  party  stabbing,  so  that  he  dies  thereof  within  six  mouths 
after,  the  offender  shall  not  have  the  benefit  of  clergy,  though 
he  did  it  not  of  malice  aforethought.  This  statute  was  made 
on  account  of  the  frequent  quarrels  and  stabbings  with  short 
daggers,  between  the  Scotch  and  the  English  at  the  accession 
of  James  the  first  S  and  being  dierefore  of  a  temporary  nature, 
ought  to  have  expiretl  with  tl»e  mischief  which  it  meant  to 
remedy.  For  in  |K»int  of  solid  and  substantial  justice,  it  can- 
not be  said  that  die  mode  of  killing,  whether  by  stabbing, 
strangling,  or  shooting,  can  either  extenuate  or  enhance  tlie 
guilt:  unless  where,  as  in  the  case  of  poisoning,  it  carries  with 
it  an  internal  evidence  of  cool  and  deliberate  mnlice«    But  the 


ni«dT«tted  oa  one  species  of  rriminil 
ii«gltg«iic«,  wbenbjr  the  deaih  of  • 
man  it  occisiooed.  For  by  ilatute 
lOOco.IL  c.dl.  if  uiy  watemMO  be- 
tween Grmircaend  uid  Windjor  r^ceivet 
into  hti  bOftt  or  b«rge  «  grcAtcr  number 
of  penoiu  than  the  act  wi\on%  and  any 


dial]  then  be  drowued^  nich 
ia  guilty  (not  of  mansUugh. 
ter,  but)  of  f«lony,  and  ihall  be  trana. 
ported  aa  a  felon. 

1  FoBlerp  S58.   1  Hawk.  P.  C.  c.31. 
§41. 

^  Lord  Raym*  HO. 


I 


(17)  By  the  3  G.  4.  r. 58.  this  ptinUhment  h  altered,  and  maaftkughter 
"«^  •ubjecu  the  pHioner  to  transportation  for  life  or  year«,.to  impriaoii* 
*»«at  with  or  without  hard  labour  for  any  terra  not  exceeding  three  yean, 
^  *^  «  pc^niary^  fine,  at  the  discretion  of  the  court ;  and  the  niffering  the 
pua^hment,  or  paying  the  fine,  ba»  all  the  same  eflfe^ts  and  cootequeiiceft 
ai  the  luffering  the  former  punishment  of  burning,  &c^  had. 
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benignity  of  the  law  hath  construed  the  statute  so  favourably 

in  behalf  of  the  subject,  and  so  strictly  when  against  him,  tlmt 

the  offence  of  stabbing  now  stands   almost  upon  the  same 

footing,  as  it  did  at  the  common  hiw  ^ .     Thus,  (not  to  repeat 

the  cases   before-mentioned,  of  stabbing   an   adulteress,   &c. 

which  are  barely  manslaughter,  as  at  common  law,)  in  the 

construction  of  this  statute  it  hath  been  doubted,  whether,  if 

the  deceased  had  struck  at  all  before  the  mortal  blow  given, 

this  does  not  take  it  out  of  the  statute,  though  in  the  preceding 

quarrel  the  stabber  had  given  the  first  blow ;   and  it  seems  to 

be  the  better  opinion,   that  this  is  not  within  tlie  statute"*. 

Also  it  hath  been  resolved,  that  tlie  killing  a  man  by  throwing  [  I94f  ] 

a  hammer  or  other  blunt  weapon  is  not  within  the  statute ; 

and  whether  a  shot  with  a  pistol  be  so  or  not,  is  doubted ". 

But  if  the  party  slain  had  a  cudgel  in  his  hand,  or  had  thrown 

a  pot  or  a  bottle^  or  discharged  a  pistol  at  the  party  stabbing, 

this  is  a  sufficient  having  a  weapon  drawn  on  his  side  within 

the  words  of  tlie  staute^  (18) 


2.  We  are  next  to  consider  the  crime  of  deliberate  and  wil- 
ful murder;  a  crime  at  which  hujnan  nature  starts,  and  which 
is  I  believe  punished  almost  universally  throughout  die  world 
with  deatli.     The  words  of  the  Mosaical  law  (over  and  above 


'   FQftt.299»  300/ 

"»  F«t.  30U   1  Hawk,  P.C.  c.30. 
S6. 


"  1  HiL  RC.  470. 

o  I  Httwk.  P.C.  c.SO,  58, 


(18)  The  same  benignity  of  construction  has  prevailed  in  all  other  ques- 
tions which  have  arisen  on  this  statute.  Thus,  the  words  being  "  every 
person  and  per^ns  who  shall  stab,  &c."  would,  upon  general  principles, 
include  all  who  were  present  and  consenting  to  the  act  done,  but  they  are 
confined  to  the  very  person  who  gives  the  stab  or  thrust.  Therefore 
where  several  were  indicted  on  the  statute,  antl  it  did  not  appear  which  of 
them  made  the  thrust,  they  were  convicted  of  manslaughter  only  at  com* 
mon  law,  and  had  their  clergy.  On  the  other  hand,  the  words  being 
**  stab  or  thrust  any  person  or  persons  that  hath  not  then  any  weapon 
drawn^  or  that  hath  not  then  first  stricken,"  are  held  to  include  all 
present  aiding  the  party  killed;  so  that  where  A.  Jind  B.  came  to  C/a 
lodgings^  and  B.  stood  with  a  sword  drawn  at  the  door  to  keep  C.  from 
going  out,  till  a  bailiJf  should  come  to  arrest  htm  for  a  debt  due  lo  A.|  and 
upon  some  altercation  between  A.  and  C,  C.  slabs  A.  with  a  dagger  drawn 
from  his  pocket,  thia  was  held  to  be  a  case  not  within  the  statute.    East, 

P.  C.  C.V.  }29, 
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the  general  precept  to  Noah  ^,  that  "  whoso  slieddeth  maji*s 
*'  blood,  by  man  shall  liis  blood  be  shed,*')  are  very  eaiphatical 
hi  prohibiting  the  pardon  of  murderers''.  "  Moreover  ye 
*'  shall  take  oo  satisfaction  for  the  life  of  a  murderer,  which  is 
"  guilty  of  death,  but  he  shall  be  surely  put  to  death;  for  the 
**  land  cannot  be  cleansed  of  the  blood  that  is  shed  tlierein, 
"  but  by  die  blood  of  him  that  shed  it/*  And  therefore  our 
law  has  provided  one  course  of  prosecution,  (that  by  appeal^ 
of  which  hereafter,)  wherein  the  king  himself  is  excluded  the 
power  of  pardoning  murder;  so  that,  were  tlie  king  of  Eng- 
land so  inclined,  he  could  not  imitate  that  Polish  monarch 
mentioned  by  Puffendorf:  who  thought  proper  to  remit  the 
penalties  of  murder  to  all  the  nobility,  in  an  edict  with 
this  arrogant  preamble,  **  fios^  dhini  juris  tigorem  inoder'- 
**  antesj  4*f/*  But  let  us  now  consider  the  definition  of  this 
great  offence. 

The  name  of  murder  (as  a  crime)  was  antiently  applied  only 
to  the  secret  killing  of  another* ;  (which  the  word  mocrda 
[  195  ]  signifies  in  the  Teutonic  language*;)  and  it  was  defined, 
**  homicidium  qtmd  ntilh  vidrnte^  nnllo  scientey  dam  petye- 
**  tratur^:**  for  which  the  vill  wherein  it  was  committed,  or 
(if  that  were  too  poor)  the  whole  hundred  was  hable  to  a  heavy 
amercement ;  which  amercement  itself  was  also  denominated 
murdrum^'^  This  was  an  antient  usage  among  the  Goths  in 
Sweden  and  Denmark;  who  supposed  the  neighbourhood, 
unless  they  produced  the  murderer,  to  have  perpetrated  or  at 
least  connived  at  the  murder*:  and,  according  to  Bracton^, 
was  introduced  into  this  kingdom  by  king  Canute,  to  prevent 
bis  countrymen  the  Danes  from  being  privily  murdered  by 
the  English ;  and  was  afterwards  continued  by  William  the 


I 


P  Gen.  ix*  6. 

**  Numb.  xiiv.  SI.  33, 

'  dej*Q.  &g.  1.8.  c,S. 

*  Stiemh.  de  Jure  jSWoji.  i*S,  c.  S. 
The  word  murdre  in  our  old  »Ututes 
*l«»  «Knified  any  kind  of  coDcaltnetit 
or  tUfluig.     So  in  the  stmtute  of  £z«i«r, 


H  £dw,l. 


^*Jc  nVfij  ittf  celereUf  ne  tuf' 


«  Nuiiam  verilolcm  cdobo^  nee  oefan' 
**  permiUam  fMC  wmwdrari"  And  tbo 
woedi  "  jmr  murdrt  le  dnit'*  In  the  at- 
tklet  of  that  statute^  arc  reodcrcd  in 
F1«U,  ibid*  S  S.  **  pro  Jure  otkt^fUM  m^r* 
"  dr^ndor 

"  OLonv. /.  14.  c*3. 

*  Bract.  L  3.  fr.  J.  c,  15,  $  7,     9lM, 
MarL  r.36.     Fiitt.881. 

*  Sdemh.  h  3.  r.  4. 
^  1.3.  ir.2.  C.I5. 
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conqueror,  for  the  like  security  to  his  own  Normans.'  And 
therefore  if,  upon  inquisition  had,  it  appeared  that  the  person 
found  slain  was  an  Englishman,  (the  presentment  whereof  was 
denominated  englescherie^)  the  country  seems  to  have  been 
excused  bom  this  burthen.  But,  this  difference  being  tofsUy 
abolished  by  statute  14£dw.III.  st.1.  c.^.  we  must  now  (aa 
is  observed  by  Staundforde^)  define  murder  in  quite  another 
manner,  without  regarding  whether  the  paity  sl^  was  ktUed 
openly  or  secretly,  or  whether  he  was  of  English  or  foreign 
extraction. 

Murder  is  ther^re  now  thus  defined  or  rather  described 
by  sir  Edward  Coke*^ ;  ^^  when  a  person  of  sound  memory  and 
^^  discretion,  unlawfully  killeth  any  reasonable  creature  in 
*^  being,  and  under  the  king's  peace,  with  malice  aforethought^ 
<^  either  express  or  implied."  The  best  way  of  examining  the 
nature  of  this  crime  will  be  by  considering  the  several  brandies 
of  this  definition.  (19) 

First,  it  must  be  committed  by  a  person  of  sound  memory 
and  discretion :  for  lunatics  or  infants,  as  was  formerly  ob- 
served, are  incapable  of  committing  any  crime :  unless  in  such 
cases  where  they  shew  a  consciousness  of  doing  wrong,  and 
of  course  a  discretion,  or  discernment,  between  good  and  evlL. 

Next,  it  happens  when  a  person  of  such  sound  discretion 
unlawfidly  killeth.  The  unlawfulness  arises  fit)m  the  killing 
without  warrant  or  excuse :  and  there  must  also  be  an  actual  [  196  ] 
killing  to  constitute  murder;  for  a  bare  assault,  with  intent  to 
kill,  is  only  a  great  misdemesnor,  though  formerly  it  was  held 
to  be  murder  ^(20)  The  killing  may  be  by  poisoning,  striking, 

»  1  Hal.P.C.  447.  «  3  Inst.  47. 

■  Bract,  ubi  tupr.  ^  1  Hal.  P.C.  425. 

*  P.C./.  1.  c.lO. 

(19)  The  description  at  length  is,  "  When  a  man  of  sound  memory,  and 
of  the  age  of  discretion,  unlawfully  killeth  within  any  county  of  the  realm 
any  reasonable  creature  in  rerum  naturd  under  the  king's  peace,  with  ma* 
lice  forethought,  either  expressed  by  the  party  or  implied  by  law,  to  ai 
the  party  wounded  or  hurt,&c.  die  of  the  wound  or  hurt.  Sec  within  a  y«|r 
and  a  Hay  after  the  same." 

(20)  Although  a  simple  assault  with  intent  to  murder  still  remains  only 
a  misdemeanor,  yet  the  legislature  has  interfered  in  several  inttanees  to 
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[AS  much  murder,  as  if  he  had  incited  a  bear  or  dog  to  worry 
If  a  physician  or  surgeon  gives  his  patient  a  potion 
yr  plaister  to  cure  him,  which  contrary  to  expectation  kills 

illim^  this  is  neitlier  murder,  nor  manslaughter,  but  misadven- 

jture;  and  he  shaH  not  be  punished  criminally,  however  liable 
he  might  formerly  have  been  to  a  civil  action  for  neglect  or 
ignorance^:  hot  it  hath  been  holdeny  that  if  it  be  not  a  regular 
physician  or  surgeon,  who  administers  the  medicine  or  per- 
forms the  operation,  it  is  manslaughter  at  the  least.  "*     Yel  sir 

LMfltthew  Hale  very  justly  questions  the  law  of  this  deter- 
Qioation/  In  order  also  to  make  the  killing  murder,  it  is 
requisite  that  the  party  die  within  a  year  and  a  day  after  the 
stroke  received,  or  cause  of  death  administered;  in  the  com- 
putation of  which,  the  whole  day  upon  which  the  hurt  was 
done  shall  be  reckoned  the  first/ 


Farther;  the  person  killed  must  be  "a  reasonable  crea^ 
[  198  ]  **  im^€  in  beings  and  nuda-  the  kin^s  peace^*  at  the  time  of  the 
kiUing.  Tlierefore  to  kill  an  alien,  a  Jew,  or  an  ouUaw, 
who  are  all  under  the  king's  peace  and  protection,  is  as  much 
murder  as  to  kill  the  most  regular-born  Englishman  ;  exce}>t 
he  be  an  alien  enemy  in  time  of  war/  To  kill  a  cliild  in  it's 
mother's  womb,  is  now  no  murder,  but  a  great  niisprision : 
but  if  the  child  be  born  alive,  and  dielh  by  reason  of  the 
potion  or  bniises  it  received  in  the  womb,  it  seems,  by  the 
better  opinion,  to  be  murder  in  such  as  administered  or  gave 
them*^  But,  as  there  is  one  case  where  it  is  difficult  to  prove 
the  child's  being  born  alive,  namely,  in  the  case  of  the  murder 
of  bastard  children  by  the  unnatural  mother,  it  is  enacted  by 
statute  2\  JacL  c»27.  tliat  if  any  w^oman  be  delivered  of  a 
child  which  if  born  alive  should  by  law  be  a  !>astard ;  and 
endeavours  privately  to  conceal  its  death,  by  burying  tlie  child 
or  the  like ;  the  mother  so  offending  slmll  suffer  death  as  in  the 
case  of  murder,  unless  she  can  prove  by  one  w^itness  at  least 
that  the  child  was  actually  bom  dead.  Tliis  law,  which 
savours  prettj'  strongly  of  severity,  in  making  the  concealment 


**  Palm.  431* 

'  Mirr.  c.  4.   $  16.     See  Vol  lit 

4  BritL  c,5.     4  Init.  95t* 
'  I  Hal.  P.C,  430, 


»  I  Hmwk.P.C.  C.31.  f  g. 
<  3  lofi.  50.     1  Hal*  P.  C.  433. 
"  3  Iii»t.50,      I  Hmwk.  P.  C  c.Sl. 
S  16.;buti«el  HaUP.C.439. 
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of  the  death  abtiost  conchisive  evidence  of  the  child's  being 
murdered  by  the  mother,  is  nevertheless  to  be  also  met  with 
in  the  cruTiinal  codes  of  many  other  nations  of  Europe ;  as  the 
Danes,  the  Swedes,  and  the  French'';  but  I  apprehend  it 
has  of  late  years  been  usual  witli  us  in  England,  upon  trials 
for  this  offence,  to  require  some  sort  of  presumptive  evidence 
that  tlie  child  was  born  alive,  before  the  otlier  constrained 
presumption  (that  the  child,  whose  death  is  concealed,  was 
tlierefore  killed  by  it*s  parent)  is  admitted  to  convict  the 
prisoner*  (23) 

Lastly,  tlie  killing  must  be  committed  mth  malice  qfore^ 
ihoughJy  to  make  it  the  crime  of  murder.  This  is  the  grand 
criterion  which  now  distinguishes  murder  from  other  killing : 
and  this  malice  prepense,  malitia  jnaecogiiata^  is  not  so  pro* 
perly  spite  or  malevolence  to  the  deceased  in  particular,  as 
any  evil  design  in  general :  the  dictate  of  a  wicked,  depraved, 

'  See  Barrington  on  tlie  tUtuIn,  ^  FoBteri  256, 

M9,  4th  ed. 


h 


(^5)  The  statute  last  cited  (43  G.S,  c.Sfl,)  kas  materially  altered  the  law 
in  this  respect.  The  provisions  of  the  SlJ&c^  1 .  c,  27.  are  repealed,  and  the 
trials  of  women  charged  with  die  murder  of  their  issue,  whkli,  being  bom 
alive,  wotild  by  law  be  bastard,  now  proceed  by  the  like  rules  of  evidence 
and  prcstimption  as  ail  other  trials  for  murder.  At  the  same  time,  where 
the  jury  acquit  the  prisoner  of  tlie  murder,  they  may  find,  if  it  bo  appear* 
in  evidence  that  the  child  if  bom  aHvc  would  have  been  a  bastard,  and 
that  the  mother  endeavoured  to  conceal  the  birth;  upon  which  finding  the 
court  may  sentence  the  mother  to  two  years*  imprisonment* 

The  same  statute,  as  we  have  seen,  makes  it  a  capital  felony  to  admi- 
nister any  poison  or  noxious  thing  with  intent  to  cause  the  miscarriage  of 
any  woman  then  quick  with  child ;  in  a  subsequent  section^  it  provides  for 
the  case  where  the  woman  is  not  proved  to  be  quick  with  child,  and  make» 
the  offence  then  a  clergyable  felony,  to  be  punished  by  fine  and  imprison- 
ment, whipping  public  or  private,  or  transportation  for  a  term  not  exceed- 
ing fourteen  years. 

By  the  present  French  law,  the  offence  of  procuring  abortion,  whether 
with  or  without  the  pregnant  i^oman's  consent,  is  puniBhed  by  reclusioni 
and  the  woman  sufibrs  the  same  punisthment  where  ehe  has  consented  to 
the  crime;  but  medical  men  and  chemists  are  punished  by  hard  labour  for 
term  of  years,  if  they  are  convicted  of  having  disclosed  or  administered  the 
means  of  procuring  abortion,  and  abortion  has  followed  in  consequence. 
The  law  seems  to  make  no  distinction  between  the  child  bcinfg  quick  or 
not,  a  distiuction  which  perhaps  in  fact  would  be  very  difficult  to  establish. 
Code  Penal,  Mv. iii.  tit< S*  s.;;i7. 
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and  malignant  heart  "  :  un  disposition  a  /aire  un  male  chose  */ 
[  199  ]  ^^^  ^^  ^^^^y  ^  either  e^tpresS)  or  implied  in  law.  Express 
malice  is  when  one»  with  a  sedate  deliberate  mind  and 
formed  design,  doth  kill  another :  which  formed  design  is 
evidenced  by  external  circumstances  discovering  that  inward 
intention ;  as  lying  in  wait,  antecedent  menaces,  Ibrnier 
grudges,  and  concerted  schemes  to  do  him  some  bodily 
harm  ^^  This  lakes  in  the  case  of  deUberate  duelling,  where 
both  parties  meet  avowedly  with  an  intent  to  murder:  think- 
ing it  their  dulj-  as  gentlemen,  and  claiming  it  as  their  right, 
to  wanton  with  their  own  lives  and  tliose  of  their  fellow-crea- 
tures ;  without  any  warrant  or  authority  from  any  power  either 
divine  or  human j  but  in  direct  contradiction  to  the  laws  bolli 
of  God  and  man;  and  therefore  the  law  has  justly  fixed  the 
crime  and  punishment  of  murder,  on  tliem,  and  on  their  se- 
conds  also*.  Yet  it  requires  such  a  degree  of  passive  valour 
to  combat  the  dread  of  even  undeserved  contempt,  arising 
from  the  false  notions  of  honour  too  generally  received  in 
Europe,  that  the  strongest  prohibitions  and  petmlties  of  the 
law  will  never  be  entirely  effectual  to  eradicate  this  unliappy 
custom ;  till  a  method  be  found  out  of  compelling  the  original 
aggressor  to  make  some  other  satisfaction  to  the  aflS'onted 
party,  which  the  world  shall  esteem  equally  reputable,  as  that 
which  is  now  given  at  the  hazard  of  the  life  and  fortune,  as 
well  of  the  person  insulted,  as  of  him  who  hath  given  the 
insult-  Also,  if  even  upon  a  sudden  provocation  one  beats 
another  in  a  cruel  and  unusual  manner,  so  that  he  dies, 
though  he  did  not  intend  his  death,  yet  he  is  guilty  of  murder 
by  express  malice;  that  is,  by  an  express  evil  design,  the 
genuine  sense  of  malitia.  As  when  a  park-keeper  tied  a  boy, 
that  was  stealing  wood,  to  a  horse^s  tail,  and  dragged  him 
along  the  park ;  when  a  master  corrected  his  servant  with  an 
iron  bar ;  and  a  schoolmaster  stamped  on  his  scholar*s  belly ; 
so  that  each  of  the  sufferers  died ;  these  were  justly  held  to 
be  murders,  because  the  correction  being  excessive,  and  such 
as  could  not  proceed  but  from  a  bad  heart,  it  was  equivalent 
r  200  ]  ^^  ^  deliberate  act  of  slaughter'.  Neither  shall  he  be  guilty 
of  a  less  crime,  who  kills  anotlier  in  consequence  of  such  a 
willful  act,  as  shews  him  to  be  an  enemy  to  all  mankind  in 

J  I  Hd.  P.C  «l.  '1  H«L  P,C454,  473,474. 

»  I  VUmk,  P.C.  c,  dJ.  $  SK  '  «  Roll.  Bep,46I. 
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general;  as  going  deliberately)  and  with  an  intent  to  da  nub* 
chief  ^  upon  a  horse  used  to  strike^  or  coolly  discharging  a 
gaxif  among  a  multitude  of  people  ^  So  if  a  man  resolves  to 
kill  the  next  man  he  meets,  and  does  kill  him,  it  is  murder^ 
although  he  knew  him  not ;  for  this  is  universal  malice.  And, 
if  two  or  more  come  together  to  do  an  unlawful  act  against 
the  king's  peace,  of  which  the  probable  consequence  mighty 
be  bloodshed,  as  to  beat  a  man,  to  commit  a  riot,  or  Xo  rob. 
a  park :  and  one  of  them  kills  a  man ;  it  is  murder  in  them 
all,  because  of  the  unlawful  act,  the  malitia  praecogitata^  or 
evil  intended  beforehand  \ 

Also  in  many  cases  where  no  malice  is  expressed,  the  law 
will  imply  it :  as  where  a  man  wilAilly  poisons  another^  in 
such  a  deliberate  act  the  law  presumes  malice,  though  na 
particular  enmity  can  be  proved*.  And  if  a  man  kills  an-, 
other  suddenly,  without  any,  or  without  a  considerable  pro-» 
vocation,  the  law  implies  malice;  for  no  person,  unless  of 
an  abandoned  heart,  would  be  guilty  of  such  an  act^  upon  a 
slight  or  no  apparent  cause.  No  affix>nt,  by  words  or  ges-* 
tures  only,  is  a  sufficient  provocation,  so  as  to  excuse  or  ex- 
tenuate such  acts  of  violence  as  manifestly  endanger  the  life 
of  another  ^  But  if  the  person  so  provoked  had  unfertu* 
nately  kiUed  the  other,  by  beating  him  in  such  a  manner  as 
shewed  only  an  intent  to  chastise  and  not  to  kill  him,  the  law 
so  fir  considers  the  provocation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manslaughter,  and  not  murder  >^.  In 
like  manner  if  one  kills  an  officer  of  justice,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants 
endeavouring  to  conserve  the  peace,  or  any  private  person 
endeavouring  to  suppress  an  affi'ay  or  apprehend  a  felon, 
knowing  his  authority  or  the  intention  with  which  he  inter* 
poses,  the  law  will  imply  malice,  and  the  killer  shall  be  guilty 
of  murder  ^  And  if  one  intends  to.  do  another  felony,  and 
undesignedly  kills  a  man,  this  is  also  murder  *.  Thus,  if  one  [  901  ] 
shoots  at  A  and  misses  Mm^  but  kills  B,  this  is  murder;  be* 

«»  Lord  Raym.  143.  ^  1  Hawk.  P.C.  c.31.  §  33.     1  Hal. 

«  1  Hawk.  P.C.  C.29.  §.12.  P.C.  455,  456. 

•*  IbUL  c.29.  §  10.  •  FoBt.291. 

•  1  Hal.  P.C.  455.  "  1  Hal.  P.  C.  457.     Fort. 308,  ^-c. 

*  iHal.  P.C.465. 
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cause  of  the  previous  felonious  intent,  which  tlie  law  trans- 
fers from  one  to  the  other.  The  same  is  the  case  where  one 
lays  poison  for  A  ;  and  B,  against  whom  tlie  prisoner  had  no 
malicious  intent,  takes  it,  and  it  kills  him  ;  this  is  likewise 
murder^.  So  also  if  one  gives  a  woman  with  child  a  me- 
dicine to  procure  abortion,  and  it  operates  so  violently  as  to 
kill  the  woman,  this  is  murder  in  the  person  who  gave  it  *'. 
It  w^ere  endless  to  go  through  all  the  cases  of  homicide,  which 
have  been  adjudged  either  expressly,  or  impliedly,  malicious: 
these  therefore  may  suffice  as  a  specimen ;  and  we  may  take 
it  for  a  general  rule  that  all  homicide  is  malicious,  and  of 
course  amounts  to  murderj  unless  w^here  jtistified  by  the  com- 
mand or  permission  of  tlae  law;  exatsed  on  the  account  of 
accident  or  self-preservation ;  or  alleviated  into  manslaughter, 
by  being  either  the  involuntary  consequence  of  some  act,  not 
strictly  lawful,  or  (if  voluntiirjO  occasioned  by  some  sudden 
and  sufficiently  violent  provocation.  And  all  these  circum- 
stances of  justification,  excuse  or  alleviation,  it  is  incumbent 
upon  the  prisoner  to  make  out,  to  the  satisftiction  of  the  court 
and  jury  ;  the  latter  of  whom  are  to  decide  whether  the  cir- 
cumstances alleged  are  proved  to  have  rxtually  existed ;  the 
former,  how  far  they  extend  to  tiike  away  or  mitigate  the 
guilt*  For  alt  homicide  is  presumed  to  be  malicious,  until 
the  contrary  appeareth  upon  evidence'. 

The  punishment  of  murder,  and  that  of  manslaughter, 
were  formerly  one  and  the  same ;  both  having  the  benefit  of 
clergy ;  so  that  none  but  unlearned  {:»ersons,  who  least  knew 
the  guilt  of  it,  were  put  to  death  for  this  enormous  crime"* 
But  now,  by  several  statutes ",  the  benefit  of  clerg}'  is  taken 
away  from  murderers  through  malice  prepense,  their  abet- 
tors, procurers,  and  counsellors.  In  atrocious  coses,  it  was 
fi*equentJy  usual  for  the  court  to  direct  the  murderer,  after 
execution,  to  be  hung  upon  a  gibbet  in  chains  near  the  place 
[  202  ]  where  the  fact  was  committed  :  but  this  was  no  part  of  the 
legal  judgment ;  and  the  like  is  still  sometimes  practised  in 
the  case  of  notorious  thieves.     This  being  quite  contrary  to 


"I  1  KaL  P.C.  450. 
■  SS  Hen.  VI IL  c,  L  I  Bdw.  VI. 
clS.     4&5PtLftM.  c,4. 
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the  express  command  of  the  mosaical  law%  seems  to  have 
been  borrowed  from  the  civil  law :  which  besides  the  terror 
of  the  example,  gives  also  another  reason  for  this  practice, 
xnz.  that  it  b  a  comfortable  sight  to  the  relations  and  friends 
of  the  deceaseds  But  now  in  England,  it  is  enacted  by 
statute  25  Geo.  11.  c.  37.  that  the  judge,  before  whom  any 
person  is  found  guilty  of  wilful  murder  shall  pronounce  sen- 
tence immediately  after  conviction,  unless  he  sees  cause  to 
postpone  it;  and  shall,  in  passing  sentence,  direct  him  to 
be  executed  on  the  next  day  but  one,  (unless  the  same  shall 
be  Sunday,  and  then  on  the  Monday  following,)  and.  that  his 
body  be  delivered  to  the  surgeons  to  be  dissected  and  ana- 
tomized^: and  that  the  judge  may  direct  his  body  to  be 
afterwards  hung  in  chams,  but  in  no  wise  to  be  buried  without 
dissection.  And,  during  the  short  but  awful  interval  between 
sentence  and  execution,  the  prisoner  shall  be  kept  alone, 
and  sustwied  with  only  bread  and  water.  But  a  power  is 
allowed  to  the  judge,  upon  good  and  sufficient  cause,  to  res- 
pite the  execution,  and  relax  the  other  restraints  of  this  act. 

Br  the  Roman  law,  parricide^  or  the  murder  of  one's 
parents  or  children,  was  punished  in  a  much  severer  manner 
than  any  other  kind  of  homicide.  After  being  scourged,  the 
delinquents  were  sewed  up  in  a  leathern  sack,  with  a  live 
dog,  a  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  sea  ^ 
Solon,  it  is  true,  in  his  laws,  made  none  against  parricide ; 
i^prehending  it  impossible  that  any  one  should  be  guilty  of 
so  unnatural  a  barbarity '.  And  the  Persians,  according  to 
Herodotus,  entertained  the  same  notion,  when  they  adjudged 
all  persons  who  killed  their  reputed  parents  to  be  [supposi- 
titious or]  bastards.  (24)  And,  upon  some  such  reason  as  this, 
we  must  account  for  the  omission  of  tm  exemplary  punishment  [  f  03  ] 

*  ■<  HU  bodj  shall  not  remain  all  **  tU,  et  conspeciu  deterreaniur  aBf  e» 

«  night  upon  the  tree,  but  thou  shalt  in  **  tolaiio    mt    cognatit     interempiorum 

**  anj  wise  bury  him  that  day,  for  he  "  eodem  loco  poena  reddUa,  in  quo  la^ 

"  that  is  hanged  is  accursed  of  God,  ••  tronet  homkidia  Jedueni"  F/.^4 
*«  thaCthj  landbe  not  defiled."     Deut         19.28.  §  15.  /^\ 

x«L  SS.  1  Fost.  107. 

^  **  Famo§os  latronet^  m  his  locit,  ubi        ^  Ff^  41. 9.  9. 
"  frotioli  turUfjf^rcaJigendot  placuUt         •  Cic  pro  S,  Rotcio,  §  25. 

(24)  See  CUo.  c.  157. 
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for  this  crime  in  our  English  laws ;  which  treat  it  tto  other- 
wise than  as  simple  murder,  unless  the  child  was  also  the 
servant  of  his  parent*.  (25) 


FoRj  though  the  breach  of  natural  relation  is  nnobserved, 
yet  tlie  breach  of  civil  or  ecclesiastical  connections,  when 
coupled  with  murderi  denominates  it  a  new  ofience,  no  less 
than  a  species  of  treason,  called  panm  pjoditio^  or  petit  trea^ 
son:  which  however  is  nothing  else  but  an  aggravated  de- 
gree of  murder  ^ ;  although  on  account  of  the  violation  of 
private  allegiance,  it  is  stigmatized  as  an  inferior  species  of 
treason  ".  And  thus,  in  the  antient  Gothic  constitution,  we 
find  the  breach  both  of  natural  and  civU  relations  ranked 
in  the  same  class  with  crimes  against  tlie  state  and  the  so- 
vereign ', 

Petit  treason,  according  to  the  statute  25  Edw. III.  c. 2., 
may  happen  three  ways;  by  a  ser\ant  killing  his  master  (26), 
a  wife  her  husband,  or  an  ecclesiastical  person  (either  secular 
or  regular)  his  superior,  to  whom  he  owes  faith  and  obedi- 
ence. A  servant  who  kills  his  master,  whom  he  has  left, 
upon  a  grudge  conceived  against  him  during  his  service,  is 
guilty  of  p«tit  treason :  for  the  traiterous  intention  was  hatched 
while  the  relation  subsisted  between  them ;  and  this  is  only 
an  execution  of  that  intention  *•     So  if  a  wife  be  divorced  a 


«  I  HaL  P.C.380. 

'  Foster,  107.  324.  336. 

"  Seepa^.75. 

*  *'  OmitSttM  gmmmma  centeiur  ms, 
**Jheia  ab  mc^  in  patriam^  MuMilis  in 
*'  r^gemf  UAerit  m  parefUes^  marUit  in 


"  uavnh  (<<  fifl'  *>ena^)  tervu  in  du' 
*'  mifiMi  ami  iti^m  ab  homint  in  aimti 
**  ijmtm.*'  Sttenih.  de  Jurt  Goth*  LS, 
C.3, 

*   1  H«wlu  P.C  e,92.  §  4.      1  Hal. 
P.  C.  35a 


(25)  By  the  French  law,  parricide  iiiclud<>»  the  murder  of  ndoptirc  ai 
well  aft  natural  parenis,  and  all  legitimate  relatives  in  the  lineal  ascent ;  no 
drcuoifttances  are  allowed  to  reduce  it  to  excusable  homicide,  and  itA  punish* 
ment  is  attended  with  certain  peculiar  sotcmuitjcs.  The  prisoner  is  bfougfat 
to  the  place  of  execution  in  hifi  itnder-gamient,  barefooted,  and  his  head 
covered  with  a  black  veil  j  he  ftxmds  exposed  on  a  scaffold,  while  an  officer 
reads  aloud  to  the  people  his  sentence :  hb  right  hand  is  then  cut  ofT,  and 
he  is  immediately  executed.  Code  Penal,  Ut.Lc.  1.S.1J.  Itvaii,  tit,9. 
B.  299.  323. 

(«6)  Which  term  ioeludes  hb  mistress,  if  there  be  no  maftter,  and  alto 
his  master's  wife.    East*s  P,  C.  c.  v. »,  99. 
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mensa  et  thoro,  still  the  vinculum  matrimonii  subsists  ;  and  if 
she  kills  such  divorced  husband,  she  is  a  traiteress  ^.  And  a 
clergyman  is  understood  to  owe  canonical  obedience  to  the 
bishop  who  ordained  him,  to  him  in  whose  diocese  he  is  be- 
neficed, and  also  to  the  metropolitan  of  such  suffragan  or 
diocesan  bishop :  and  therefore  to  kill  any  of  these  is  petit 
treason  '.  As  to  the  rest,  whatever  has  been  said,  or  remains 
to  be  observed  hereafter,  with  respect  to  wilful  murder,  is  also 
applicable  to  the  crime  of  petit  treason,  which  is  no  other  than 
murder  in  its  most  odious  degree :  except  that  the  trial  shall  [  204  ] 
be  as  in  cases  of  high  treason,  before  the  improvements  therein 
made  by  the  statutes  of  William  III.  ^  But  a  person  indicted 
of  petit  treason  may  be  acquitted  thereof,  and  found  guilty  of 
manslaughter  or  murder^:  and  in  such  case  it  should  seem 
that  two  witnesses  are  not  necessary,  as  in  case  of  petit  trea* 
son  they  are.  Which  crime  is  also  distinguished  from  mur- 
der in  its  punishment. 

The  punishment  of  petit  treason,  in  a  man,  is  to  be  drawn 
and  hanged,  and  in  a  woman  to  be  drawn  and  burnt  ^ :  the 
idea  of  which  latter  punishment  seems  to  have  been  handed 
down  to  us  by  the  laws  of  the  antient  Druids,  which  con- 
demned a  woman  to  be  burnt  for  murdering  her  husband  ' ; 
and  it  is  now  the  usual  punishment  for  all  sorts  of  treasons 
committed  by  those  of  the  female  sex  ^.  (27)  Persons  guilty 
of  petit  treason  were  first  debarred  the  benefit  of  clergy,  by 
statute  1 2  Hen. VII.  c.  7.  which  has  been  since  extended  to 
their  aiders,  abettors,  and  counsellors,  by  statues  23  Hen. VIII. 
c.l.and4&5P.&M.  C.4. 

y  1  Hal.P.C.S81.  <  1  Hal.  P.C.S82.     3  Inst 211. 

'  Ibid.  "  Ctttar  de  beU,  GaU.  1,6.  c.l9. 

•  Post.  337.  '  See  peg.  93. 
^  Potter,   106.      1  HaL  P.C.  378. 
SHia.P.C.  184% 

(27)  By  the  5oG.J.  c.48.  the  punishment  of  women  for  petit-treason  is 
altered;  th^  are  now  to  be  drawn  to  the  place  of  execution,  and  there 
hanged  by  the  neck.  They  are  also  made  subject  to  the  further  penalties 
and  proYiflioBs  of  the  25  G.  2.  c.37.  (See  ante,  p.  202.) 


aos 


PUBLIC 


Book  IV. 


CHAPTER    THE    FIFTEENTH. 

OP  OFFENCES  against  the  PERSONS 
OF  INDIVIDUALS. 


"tTAVING  in  the  preceding  chapter  considered  the  prin- 
cipal crime,  or  public  wrong,  that  cini  be  committed 
against  a  private  subject^  namely,  by  destroying  his  hfe;  I 
proceed  now  to  enquire  into  such  other  crimes  and  misde* 
mesnors,  as  more  pecoliarly  affect  the  security  of  his  persoiii 
while  living,. 

Of  these  some  are  felonious^  and  in  tlieir  nature  capital ; 
others  are  simple  misdemesnors,  and  pimishable  with  a  lighter 
animadversion.     Of  the  felonies  the  first  is  that  of  mayhem* 

I,  Mayhem,  mayhemium,  was  in  part  considered  in  the 
preceding  volume*,  as  a  civil  injury:  but  it  is  also  looked 
upon  in  a  criminal  light  by  the  law,  being  an  atrocious  breach 
of  the  king's  peace,  and  an  offence  tending  to  deprive  him 
of  the  aid  and  assistance  of  his  subjects.  For  mayhem  is  pro- 
perly defined  to  be,  as  we  may  remember,  the  violently  de- 
priving another  of  the  use  of  such  of  his  members  as  may 
render  him  the  less  able  in  figiiting,  either  to  defend  himself, 
or  to  annoy  his  adversary  ''•  And  therefore  the  cutting  off, 
or  disabling,  or  weakening  a  man's  hand  or  finger,  or  striking 
out  his  eye  or  foretooth,  or  depriving  him  of  those  parts,  the 
loss  of  which  in  all  animals  abates  their  courage,  are  held  to 
be  mayhems.  But  the  cutting  off  his  ear,  or  nose,  or  the  * 
like,  are  not  held  to  be  mayhems  at  common  law ;  because 
they  do  not  weaken  but  only  disfigure  him. 

•  S0«  Vol  III.  pH  1^1.  ^-  BriL  /  r  c.gS.     I  H««i4;P.C  c.55.  1 1 
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By  the  antient  law  of  England  he  that  maimed  any  man, 
■whereby  he  lost  any  part  of  his  body,  was  sentenced  to  lose 
the  like  part ;  mem(niim  pro  membro  "^ :  which  is  still  the  law 
in  Sweden  •*-  But  this  went  afterwards  out  of  use ;  partly 
because  the  law  of  retaliation,  as  was  formerly  shewn  *,  is  at 
best  an  inadequate  rule  of  punishment;  and  partly  because 
upon  a  repetition  of  the  offence  tlie  punishment  could  not  be 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  time 
stood,  mayhem  was  only  punisliable  with  fine  and  imprison- 
ment'^j  unless  perhaps  the  offence  of  mayhem  by  castration, 
which  all  our  old  writers  held  to  be  felony ;  "  et  seqitiiur 
"  aliquando  poena  capitalist  aliquando  perpetuum  exilium^  aim 
*'  omniwn  bonorum  ademptione  ^.*'  And  this,  although  the 
mayhem  was  committed  upon  the  highest  provocation  ***(!) 

Bltt  subsequent  statutes  have  put  the  crime  and  punish- 
ment of  mayhem  more  out  of  doubt.  For  first,  by  statute 
5  Hen.  IV.  c,5.  to  remedy  a  mischief  that  then  prevailed,  of 
beating,  wounding,  or  robbing  a  man,  and  then  cutting  out 
his  tofigtiey  or  putting  out  his  lyeSy  to  prevent  him  from  being 
an  evidence  against  them,  this  offence  is  declared  to  be  felony, 
if  done  of  malice  prepense ;  that  is,  as  sir  Edward  Coke  *  ex- 
.  plains  it,  voluntarily,  and  of  si^t  purpose,  though  done  upon 
a  sudden  occasion*  Next,  in  order  of  time,  is  the  statute 
37  Hen, VIII,  c.  6.  which  directs,  that  if  a  man  shall  malici- 


^  3  Inst.  1 18. — Mett  si  la  pleynte  moU 
fidte  dejemme  qu*avera  toilo  a  homi  tei 
membrei,  tntiei case  j>erdra Icjeme  taune 
meyft]}crjug€7tumt,  cometeniembrc  daunt 
tie  atfera  tresjmue.     ( B rit.  c. 25. J 

*  Suernbook  de  Jure  Sttcon.  /.3.  L3^ 

*  Seepiig,12. 

'  1  Hawk«PX*  C.55.  §3. 

■  Bract,  L  3,  tr.  2.  c,  23. 

^  Sir  Edward  Coke  (3  IiMt.6S,]  has 


IranscKbed  a  record  of  Ilcnr)'  tlie  t)iird*i 
lltne,  {CtanM.  IS  Hen.  III.  m.  9.1by 
which  ft  genileman  of  SomcrseuHre 
&ud  hk  wife  appear  to  have  been  ap- 
prehended and  cornniiued  to  prison, 
being  indicted  for  dealing  thus  widi 
John  the  monk,  who  was  cayght  in 
adultery  with  tlie  wife. 
*  3  iiut.68. 


(1)  By  the  French  law,  this  species  of  raayhem  is  punished  with  hnrd 
labour  for  life,  or  by  death,  where  the  party  so  maimed  dies  in  consequence 
within  forty  days.  If,  however,  the  act  of  violence  1ms  been  provoked  by 
and  Imttiediately  follows  upon  some  grof»  outrage  to  chastity  and  tnodesty« 
it  finks  down  to  an  excuisabie  wounding  or  homicide,  as  the  case  may  be, 
and  ifi  then  punished  with  an  imprisonment  of  from  one  to  five  years.  Code 
P^nal,  hiii,  t,9.  §.315*39^,536. 
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ously  and  unlawfully  cut  off  the  ear  of  any  of  the  king's  sub- 
jects, he  shall  not  only  forfeit  treble  damages  to  the  patty 
grieved,  to  be  recovered  by  action  of  trespass  at  common  law, 
as  a  civil  satisfaction  ;  but  also  10/.  by  way  of  fine  to  the  king, 
which  was  his  criminal  amercement,  Tlie  last  statute,  but  by 
far  the  most  severe  and  effectual  of  all,  is  that  of  22  &  23  Can  IL 
c,  1 .,  called  the  Coventry  act ;  being  occasioned  by  an  assault 
on  sir  Jolm  Coventry  in  the  street,  and  slitting  his  nose,  in 
revenge  (as  was  supposed)  for  some  obnoxious  words  uttered 
by  him  in  parliament.  By  tliis  statute  it  is  trnacted,  that  if 
any  person  shall  of  malice  aforethought,  and  by  lying  in  wait^ 
unlawfully  cut  out  or  disable  tlie  tongue,  put  out  an  eye,  slit 
the  nose,  cut  oif  a  nose  or  lip,  or  cut  off  or  disable  any  limb 
or  member  of  any  other  person,  with  intent  to  maim  or  to  dis* 
J^gure  hinii  such  person,  his  counsellors,  aiders,  and  abettors, 
shall  be  guilty  of  felony  without  benefit  of  clergy  ''.  (2) 

^  On  thif  statute  Mr.  Coke,  a  gentle*  with  an  intent  to  diifiguret  but  witli 

nuui  of  Suflblk,  and  one  WocKlburHf  a  an    intent  to   murder;    and   therefore 

labourer!  w«r«  indicted  in  \122i  Coke  not  wittun  the  statute.     But  the  court 

for  iiiring    and    abetting   Woodburn,  held,  tliAt  if  a  inaa  attacks  another  to 

and  Woodburn   for  the  actual   fact  of  murder  him  mth  such  an  instrument 

flitting  the  nose  of  Mr.  Critpe,  Coke*s  as  a  hedge-bll1|  which  cannot  but  en« 

brother-in-law.     The   cbsa  was  mom-  danger  the    dii^guring   him ;    and   in 

what  singular.     The  murdflr  of  Cfitpe  lUch  attack   happens  not  to  kill,  but 

was  intended,  and  he  was  leA  for  dead,  only  to  ditfigui«  him  i  be  may  be  tn« 

being  terribly  tiacked    and   disfigured  dieted  on  thia  «tatute ;  and  it  ihall  be 

with  a  bedge-biU  ;  but  he  recovered,  lefl  to  the  jury  whether  it  were  not  a 

Kow  the  bare  intent  to  murder  is  no  design  to  murder  by  disfiguring^  and 

felony  ;  but  to  disfigure  with  an  intent  consequently  a  malicious  intent  to  ilis- 

to  di&figurei  ti  made  to  by  this  statute ;  figure  as  well  as  to  murder.   Accurdlng- 

on  wliich  they  were  therefore  indicted*  \y  the  jury  found  them  gtillty  ot  sucfi 

And  Coke  I  who  was  a  dingrace  to  the  previout  intent  to  disfigure,  in  order  to 

profesftion  of  the  law^  had  the  c(non«  cfibct  their  prindpal  intent  to  murder, 

tery  to  rest  his  defence  upon  this  point,  and  they  were  both  oondemned  and 

thai  the  aauult  was    not    committed  executed.     (Sute  Trials,  VI.  SI 2. J 


(S)  The  words  **  malice  nforcthaught**  io  this  statute  do  not  require  « 
mftlice  directed  agaiast  any  particular  individual,  or  tbe  indiddual  who 
suffers  by  it.  If  the  malice  b€  conceived  against  all  who  may  happen  to 
itl\  within  the  scope  of  the  perpetrator's  design,  the  particular  mischief 
done  will  connect  itself  with  the  general  malignant  intent,  and  the  statute 
will  be  8at]sfie<L  So  again,  if  the  blow  be  intended  to  maim  A,  and  by 
aoddent  malm  B,  the  party  is  equally  within  its  reach.  Tbii  ii  upon  iht 
general  principles  of  construction  in  the  criminal  law. 

With  regard  to  the  words  "  lying  in  wait/'  it  is  not  necessary  that  the 
party  should  have  planted  himself  in  ambush,  and  effected  the  mischief  by 

niihing 
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Thus  mudi  for  the  felony  of  mayhem :  to  which  may  b^ 
added  the  offence  of  wilfully  and  maliciously  shooting  at  any 
person  in  any  dwelling-house  or  other  place ;  an  offence,  of 
which  the  probable  consequence  may  be  either  killing  or 
maiming  him.  This,  though  no  such  evil  consequence  en- 
sues, is  made  felony  without  benefit  of  clergy. by  statute  [  208  1 
9Greo.I«  C.22.,  and  thereupon  one  Arnold  was  convicted  in 
1723  for  shooting  at  lord  Onslow;  but,  being  half  a  madman, 
was  never  executed,  but  confined  in  prison,  where  he  died 
about  thir^  years  after.  (3) 

II.  The  second  offence,  more  immediately  affectbig  the 
personal  security  of  individuals,  relates  to  the  female  part  of 
bis  majesty's  subjects ;  being  that  of  their  forcible  abduction 
and  marriage ;  which  is  vulgarly  called  stealing  an  heiress.  For 
by  statute  3  Hen.  VII.  c.2.,  it  is  enacted,  that  if  any  person 
shall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife, 
and  having  substance  either  in  goods  or  lands,  or  being  heir 
apparent  to  her  ancestors,  contrary  to  her  will ;  and  afterwards 
she  be  married  to  such  misdoer,  or  by  his  consent  to  another, 
or  defiled ;  such  person,  his  procurers  and  abettors,  and  such 
as  knowingly  receive  such  women,  shall  be  deemed  principal 
felons :  and  by  statute  39  Eliz.  c9.,  the  benefit  of  clergy  is 
taken  away  from  all  such  felons,  who  shall  be  principals,  pro- 
curers, or  accessories  before  the  fact.  (4<) 

rushing  from  it ;  it  is  enough  if  there  be  a  formed  intention  to  maim,  and 
a  convenient  opportunity  sought  and  deliberately  taken  of  doing  the 
injury. 

Lastly,  the  word  "  slit**  will  be  satisfied  by  a  transverse,  as  well  as  & 
perpendicular  cut  of  the  nose;  any  diiosion  of  the  flesh  or  gristle  of  the 
nose,  in  whatever  form  or  direction,  is  sufficient.    East's  PI.  C.  cvit  s.ff. 

(3)  The  same  construction  has  prevailed  with  regard  to  this  statute, 
which  is  spedaUy  enacted  relative  to  the  43  G.5.  c.58.(see  ante,  p.  196.  n.80.) 
To  bring  a  case  within  it,  there  must  have  been  such  malice  that  if  death 
had  ensued  it  would  have  been  murder.  And  though  it  is  not  necessary 
that  any  evil  consequence  should  actually  ensue  from  the  shooting,  yet 
there  must  have  been  a  possibility  of  it;  the  gun  or  other  instrument  must 
have  been  loaded,  and  it  must  have  been  levelled  at  the  party ;  so  that  where 
the  prisoner  imagined  the  party  was  gone  in  one  direction,  and  fired  ao^ 
cordingly,  whereas  in  truth  he  had  escaped  in  the  opposite,  the  court 
directed  an  ac^ttaL    East's  P.  C.  cviii.  s.  6. 

(4)  This  is  repealed  by  the  1 G.  4.  c.  1 15.,  and  the  punishment  of  trans- 
portation for  life,  or  for  term  of  years  sot  less  than  seven,  or  of  imprisoi^ 

ment 
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In  the  constraction  of  this  statute  it  hath  been  determined, 
1,  That  the  indictnient  must  allege  that  the  taking  was  for 
lucre,  for  such  are  the  words  of  the  statute  \  2.  In  order  to 
shew  this,  it  must  appear  that  the  woman  has  substance  either 
real  or  personal,  or  is  an  heir  apparent  "*•  3.  It  must  appear 
that  she  was  taken  away  against  her  will.  4,  It  must  also 
appear,  that  she  was  afterwards  married,  or  defiled.  And 
though  possibly  the  marriage  or  defilement  might  be  by  her 
subsequent  consent,  being  won  thereunto  by  flatteries  after 
the  taking,  yet  this  is  felony,  if  the  first  taking  were  against 
her  will** :  and  so  vice  versa,  if  the  woman  be  originally  taken 
away  with  her  own  consent,  yet  if  she  afterwards  refuse  to 
continue  with  the  offender,  and  be  forced  against  her  will,  she 
may  from  that  time  as  properly  be  said  to  be  taken  against  her 
L  209  J  ^iii^  as  if  she  never  had  given  any  consent  at  all ;  for  till  the 
force  was  put  upon  her,  she  was  in  her  own  power  *'•  It  is 
held  that  a  woman,  tlius  taken  away  and  married,  may  be 
sworn  and  give  evidence  against  the  offender,  though  he  is 
her  husband  dc  Jada  /  contrary  to  the  general  rule  of  law  ; 
because  he  is  no  husband  de  Jure,  in  case  the  actual  mar- 
riage was  also  against  her  will  ^  In  cases  indeed  where  the 
actual  marriage  is  good,  by  the  consent  of  the  inveigled 
woman  obtained  after  her  forcible  abduction,  sir  Matthew 
Hale  seems  to  question  liow  far  her  evidence  should  l>e  al- 
lowed :  but  other  authorities  "*  seem  to  agree,  that  it  should 
even  then  be  admitted;  esteeming  it  absurd,  that  the  offender 
should  thus  take  advantage  of  his  own  wrong,  and  that  the 
very  act  of  marriage,  which  is  a  principal  ingredient  of  his 
crime,  should  (by  a  forced  construction  of  law)  be  made  use 
of  to  stop  the  mouth  of  the  most  material  mtness  agaiiist 
him,  (5) 


*  1  M«wk.  P.  C  C.41.  IS. 

"•  1  Hil.  P.  C.  660.      I  Hawk,  P.a 
c4].  $4. 

"  I  HaI.  PX.  6(50. 


0  1  lUirk.P,C.  C.41.  IT. 
f  1  H»L  PX*6CJ1. 

1  Cro.  C«r.  468«     9  Kfb.  193. 
TriaU,  V.455. 
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loent  with  or  witliout  hfir4  labour  for  any  term  doc  exceeding  feven  yeart, 

tubfititUtCii 

(5)  h  would  be  fafrr,  perh^pa,  to  put  the  coinpeteocy  of  the  woman  ai 
•  witness  sgainit  her  huibond  oo  the  principle  now  settled,  that  thit  ii  a 
pofvooal  injury  commttted  by  the  buiband  against  hcr^  and  that  to  ill  fuch 
catei  the  injured  party  it  ao  admbfible  witaev. 
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An  inferior  degree  of  the  same  kiofl  of  offence,  but  not 
attended  with  force,  is  punished  by  the  statute  1  8c  5  Ph.  & 
Mar.  C.8,  which  enacts  that  if  any  person,  above  the  age  of 
fourteen,  unlawfully  shall  convey  or  take  aismif  any  woman 
child  tmmaniedj  (which  is  held ^  to  extend  to  bastai-ds  as  well 
as  to  legitimate  children,)  within  the  age  of  sixteen  years, 
from  the  possession  and  against  Uie  will  of  the  father,  mother, 
guardians,  or  governors,  he  shall  be  imprisoned  two  years,  or 
fined  at  the  discretion  of  the  justices ;  and  if  he  deflowers 
such  maid  or  woman  child,  or  without  the  consent  of  parentS| 
contracts  matrimony  with  her,  he  shall  be  imprisoned  five 
years,  or  fined  at  the  discretion  of  the  justices,  and  she  shall 
forfeit  all  her  lanck  to  her  next  of  kin,  during  the  life  of  her 
said  husband.  So  that  as  these  stolen  marriages,  under  the 
age  of  sixteen,  were  usually  upon  mercenary  views,  this  act, 
l>esides  punishing  the  seducer,  wisely  removed  the  temptation. 
But  this  latter  part  of  the  act  is  now  rendered  almost  useless, 
by  provisions  of  a  very  different  kind,  which  make  the  mar-  [  210  ] 
riage  totally  void ',  in  the  statute  26  Geo.  II,  c,  33*  (6) 


II L  A  THIRD  ofFence,  against  the  female  part  also  of  his 
majesty's  subjects,  but  attended  with  greater  aggravations 
than  that  of  forcible  marriage,  is  tlie  crime  of  ?*ajH'^  raptus 
midiefumj  or  die  carnal  knowledge  of  a  woman  forcibly  and 


'  Sin.  1161. 


"  See  Vol  I.  p,437»  ^c* 


Upon  the  general  principle  that  the  complete  crime  mu&t  be  proved  m 
the  county  in  which  the  trial  take«  place,  it  is  settled  ttjat  if  a  woman  be 
forcibly  taken  in  one  county,  and  afterwards  go  voluntarily  into  another 
county,  and  be  there  married  or  defiled  with  her  own  consent,  the  fact  t« 
indictable  in  neither,  for  in  neither  h  thiTc  both  a  forcible  taking  and  subse- 
quent marriage  or  defilement*  But  if  tlie  force  continued  upon  her  at  all  into 
the  county  in  which  she  was  married  or  defiled,  the  offence  will  be  com- 
plete, and  triable  there.  1  Emt*sP*C.  cM,  s.3.  1  Russell.  CX.  82  L,  where 
there  is  a  full  report  of  the  case  of  the  Gordons,  which  turned  on  this 
point. 

(G)  By  the  4G.4.  c.  76*  (the  present  marriage  act),  such  n  inarrioge 
would  not  be  void ;  but  nieann  arc  pointed  out  by  way  of  information  in 
the  court*  of  chancery  or  exchequer  to  secure  the  property  under  an  order 
of  those  courts,  for  the  benefit  of  the  innocent  party  or  the  issue  of  the 
marriage  t  and  all  agreements  or  isettlemcnts  entered  into  by  the  parties  in 
relation  to  such  marriage,  which  arc  contrary  to  such  order,  are  made  ab» 
solutdy  void. 

VOL.  iv^.  K 
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aguinst  her  wilL  This,  by  ibc  Jewbih  law*,  was  punished  , 
with  death  J  in  case  the  damsel  was  betrothed  to  another  man  li 
and  in  case  ^he  was  not  betrothed,  then  a  heavy  fine  of  fiftj  i 
ghekels  was  to  be  paid  to  the  daiusers  father,  and  slie  was  to  j 
be  the  wife  of  the  raWsher  all  the  days  of  his  hfe ;  withouij 
that  power  of  divorce,  which  was  in  general  permitted  by  the  J 
mosaic  !aw\ 


The  civil  law"  punishes  the  crime  of  ravishment  witUj 
deatli  and  confiscation  of  gootls  :    under  which   it  includes 
botli  the  offence  of  forcible    abduction,   or  taking  away  a 
woman  from  her  friends^  of  which  we  last  spoke ;    and  als 
the  present  offence  of  forcibly  dishononring  them  ;    either 
w  hich  %vithout  the  other,  is  in  that  law  sufficient  to  constitute  ' 
a  capital  crime.     Also  the  stealing  away  a  woman  from  her 
parents  or  guardians,  and  debauching  her,  is  equally  penal  by 
the  emperor's  edict,  whether  she  consent  or  is  forcetl :  *'  sive  , 
"  volentibus^  sive  fiolefUibus  mulieribtis^  taU /acinus  J'uetit  per-rl 
**  petrattim.^*     And  tliis,  in  order  to  take  away  from  womeii  1 
every   opportunity'    of   oSending     in   this    way,    whom    the 
Roman  law  supposes  never  lo  go  astray,  without  tlie  seduc- 
tion and  arts  of  the  other  sex  :    and  therefore,  by  restraining 
and   makmg  so  highly  penal  the  solicitations  of  the  nien^ 
they  meant  to  secure  effectually  the  honour  of  the  women. 
"  Si  enim  ipsi  raptores  metUy  vet  atrocitaie  poctiae^  ab  hu/usjnntir 
^^Jacinorc  se   temper aveHnt^    nidli  vmlieri^   $ixye  volaitif  «W 
**  nolentij  peccandi  locus  relinqmtur ;  quia  hoc  ipsian  velle  mti' 
**  liemm^  ab  imidiis  neqtiissimi  hominis^  qui  meditatw^  rapimtm^  1 
r  ^11    ]  *'  inducitiir*     Nisi  etenim  earn  soiiciiaverii^  nisi  odiosis  artibuii 
**  circunweneritf  non  faciei  earn  velie  in  tatUum  dedt^cus  sese  I 
**  prodercJ'     But  our   English  law  does  not  entertain  quite 
such  sublime  ideas  of  the  honour  of  cither  sex,  as  to  lay  the 
blame  of  a  mutual  flnift  ufKin  one  of  tlie  transgressors  only  : 
and  therefore  makes  it  a  necessary  ingredient  hi  the  crime  of  j 
rape,  that  it  must  be  against  tlie  woman's  wilL 

Rape  was  pun ishe<l  by  the  Saxon  laws,  particularly  those  1 
of  king  Athelsian  *  witli  death  :  which  was  also  agreeable  to  ' 
the  old  Gotltic  or  Scaudiiiaviau  coostitutioD  \     But  this  vaa 


■  OtUT.  ittHt  25* 
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afterwai'ds  thought  loo  hard :  and  in  its  stead  another  severe, 
but  not  capital  puiiishnieot  was  inflicted  by  William  the  Con- 
queror ;  viz.  castration,  and  loss  of  eyes  ^ ;  which  continued 
till  after  Bracton  wrote,  in  the  reign  of  Hemry  the  third. 
But  in  order  to  prevent  malicious  accusations,  it  was  dien 
the  law,  (and,  it  seems,  still  continues  to  be  so  in  appeals  of 
rape  %)  that  the  woman  should  immediately  after,  "  durn  recens 
'\Jiief'ii  inaleficiumj*  go  to  the  next  town,   and   there  make 

l;«hscovery  to  some  credible  persons  of  the  injury  she  lias  suf- 
fered :  and  aflenvard  should  acquaint  the  high  constable  of 
the  hundred,  the  coroners,  and  the  sheriff  with  the  outrage  *, 
This  seems  to  correspond  in  some  degree  with  the  law^  of 
Dtland  and  Arragon  •*,  which  requires  that  complaint  must 
made  within  twetity-four  hours:    though  afterwards  by 

'statute  Westm. I,  c*13.  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limita- 
tion fixed :  for,  as  it  is  usually  novv  punislied  by  indictment 
at  the  suit  of  the  king,  the  maxim  of  law  takes  place,  that 
ntdlum  tanptis  occurrii  regi :  but  tJie  jury  will  rarely  give 
credit  to  a  stale  complaint  During  the  former  period  also  it 
was  held  for  law**-,  that  the  woman  (by  consent  of  the  judge 
smd  her  parents)  might  redeem  the  offefuler  from  the  exe- 
cution of  bis  sentence,  by  accepting  him  for  her  husband  ; 
if  he  also  was  willing  to  agree  to  the  exchange,  but  not 
otherwise. 


Ik  the  3  Edw.I.  by  tlte  statute  Westm.  1.  c.  13.  the  punish- 
ment of  rape  was  much  mitigated:  the  offence  itself  of  ravish-  [  212  1 

ing  a  damsel  within  age,  (that  is,  Iwcivc  years  old,)  either  with 
her  consent  or  without,  or  of  any  other  woman  against  her 
will,  being  reduced  to  a  trespass,  if  not  prosecuted  by  appeal 
within  forty  days,  and  subjecting  the  offender  only  to  two 
years*  imprbonment,  and  a  fine  at  tlie  king's  will  But  this 
lenity  being  productive  of  tlie  most  terrible  consequences,  it 
was  in  ten  years  afterwards,  ISEdw.L,  found  necessary  to 


y  LL.  GuO.  Ctmfu,  c,}9,  {7) 

'  I  Hal.  P.  a  632. 

■  Gim,  /.I4,  C.6.     Bract.  /.3.  c.28. 


■*  BBmngton,  149. 

«  GUti.  M4.  C.6.     Bt«ct.i.B.tf«S8, 


(7)  The  expression  in  the  original  is  miiply  for/ait  ad  let  membret,  /^m 
fucU  memhra  iua.    Nothing  ii  said  of  the  eyes.    Wilk,  222. 
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make  the  offence  of  forcible  rape  felony  by  statute  West,  2** 
C.34.  And  by  statute  IBEIiz.  c.7.  it  b  made  felony  without 
benefit  of  clergy ;  as  is  also  tlie  abominable  wickedness  of 
carnally  knowing  and  abusing  any  woman  child  under  the 
iige  of  ten  years  ;  in  which  case  the  consent  or  non-consent  is 
immaterial,  as  by  reason  of  her  tender  years  she  is  incapable 
of  judgment  and  discretion.  Sir  Matthew  Hale  is  indeed  of 
opinion  that  soeli  profligate  actions  committed  on  an  infant 
under  the  age  of  tiveive  years,  the  age  of  female  discretion  by 
tlie  common  law,  eidier  with  or  without  consent,  amount  to 
rape  and  telony  :  as  well  since  as  before  the  statute  of  queen 
Elizabeth  ** :  but  that  law  has  in  general  been  lield  only  to 
extend  to  infants  under  ten:  though  it  should  seem  that 
damsels  between  fen  and  tweh>c  are  still  under  the  protection 
of  the  statute  Westni,  1.  the  law  with  respect  to  their 
seduction  not  having  been  altered  by  either  of  tlie  subsequent 
statutes. 

A  MALE  infant,  under  the  age  of  fourteen  years,  is  pre- 
sumed b}'  law  incapable  to  commit  a  rape,  and  therefore  it 
seems  CHunot  be  found  guilty  of  it.  For  though  in  odier  felo- 
nies malitia  mjrpiet  aetateni^  as  has  in  some  cases  been  shewn  ; 
yet,  as  to  this  particular  species  of  felony,  the  law  supposes 
an  imbecility  of  bodv  as  well  as  mind  ^ 

The  civil  law  seems  to  suppose  a  prostitute  or  common 
harlot  incapable  of  any  injuries  of  this  kind  ^ ;  not  allowing 
i  213  ]  *iny  punishment  for  violating  the  cliastity  of  her,  who  hath 
indeed  no  chastity  at  all,  or  at  least  hath  no  regard  to  it>  But 
tlie  law  of  England  does  not  judge  so  hardly  of  offenders,  as 
to  cut  off  all  opportunity  of  retreat  even  from  common  strum- 
pets, and  to  treat  them  as  never  capable  of  amendment.  It 
therefore  holds  it  to  be  felony  to  force  even  a  concubine  or 
harlot ;  because  the  woman  may  have  forsaken  that  unlawful 
course  of  life*;  for,  as  Bracton  well  observes ^  *'r^i  mere* 
**  /nx  Juent  artte^  tunc  non  ^fuit  meretrixj  aim  ntquitiae  ejus 
**  reclanumdo  cotuetttire  fwluit,**  (8) 

"  1  Hat.  PX.eSI.  >  1  R*l.  FX.  6S9.     1  Hawk.  P.a, 

"  Ibid.  cAU  §  7. 

'  CoiL;k  9.  2S*     If,  47.  3- 19*  **  /-  3.  f-  27. 
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As  to  the  material  fucts  requisite  to  be  given  in  evidence 
and  proved  upon  an  indictment  of  rape,  they  are  of  such  a 
nature,  that  though  necessary  to  be  known  and  settled^  for 
the  conviction  of  the  guilty  and  preservation  of  the  innocent, 
and  therefore  to  be  found  in  such  criminal  treatises  as  dis- 
course of  these  matters  in  detail,  yet  they  are  higldy  improper 
to  be  publicly  discussed,  except  only  in  a  court  of  justice.  I 
shall  therefore  merely  atld  upon  this  head  a  few  remarks 
from  sir  Matthew  Hale  ;  with  regard  to  the  competency 
and  credibility  of  witnesses ;  which  may,  salvo  pudarcj  be 
considered. 

And,  first,  the  party  ravished  may  giv^  evidence  upon  oath, 
and  is  in  law  a  competent  witness  ;  but  the  credibility  of  her 
testimony,  and  how  far  forth  she  is  to  be  believed,  must  be 
left  to  the  jury  upon  the  circumstances  of  feet  that  concur  in 
that  testimony.  For  instance:  if  the  witness  be  of  good  fame; 
if  she  presently  discovered  the  ofiTence,  and  made  search  for 
the  offender ;  if  the  party  Accused  fled  for  it :  these  and  the 
like  are  concurring  circumstances  which  give  greater  proba- 
bility to  her  evidence.  But,  on  the  other  side,  if  she  be  of  evil 
fame,  and  stand  unsupported  by  others  ;  if  she  concealed  the 
injury  for  any  considerable  time  after  she  had  opportunity  to 
complain ;  if  the  place,  where  the  fact  was  alleged  to  be  com- 
mitted, was  where  it  was  possible  she  might  have  been  heard, 
and  she  made  no  outcry:  these  and  the  like  circumstances  £  214?  ] 
carry  a  strong,  but  not  conclusive,  presumption  that  her  testi- 
mony is  false  or  feigned. 


panishiiieiit  in  proportion  to  the  character  of  the  party  ravished  After 
stating  generally  the  punishment,  as  menlioned  in  the  text,  he  goes  on  thus ; 
Kon  aulcm  sequUur  hujusmodi  posna  de  qtM&ei/a^min^,  licet  vi  opprinmtur, 
SequUur  lamcn  aiia  gravis  0t  gramxtr^  secundum  quodfucrit  nttpla^  vel  tndna 
honest^  I'iuriw,  sanctimonialis^  vel  alia  malrona,  liejn  e&ncubina  /egiilima 
vel  aiia  quitstttm  facicns  sine  delcctu  qukiem  personarum,  quas  quidnn  omnes 
debet  rex  tneri  propter  pacem  tuaMy  sed  non  erii  de  qualihet  par  pama,  Otim 
quid0m  corrnptoret  virginiiatis  et  casOtatis  iuspendebafUur,  4"  eorum  fautores^ 
cum  nee  tales  ab  komicidii  crimine  vacui  cssent^  ct  f/tarim^  cum  virgimias  ct 
castUas  restiiui  mn  possuni ;  modernis  tamen  iemporibus  aliier  ohservaitu; 
quod  pro  corrupUone  virginis  amittantur  tHeinbrOf  td  prwdicium  cii,  et  de  aiiis 
sequUur  alia  gravis  pama  corpornlist  sed  tnnien  tine  aifussione  vita:  ct  tnem^ 
hrorum.     Bract,  h*  ili*  c,  37,  f*  H7. 
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Moreover,  if  tlie  rape  be  charged  to  be  committed  ©n  an 
infant  under  twelve  years  of  age,  she  may  stil!  l>e  a  competent 
witness,  if  she  hath  sense  and  understanding  to  know  the 
nature  and  obligations  of  an  oath ;  or  even  to  be  sensible  of 
tlie  wickedness  of  telling  a  deliberate  lie.  Nay,  though  she 
hath  not,  it  is  thought  by  sir  Matthew  Hale^  that  she  ouglit 
to  be  heard  w  itliout  oath,  to  give  the  court  information ;  and 
others  have  held,  that  what  the  child  told  her  mother,  or  other 
relations,  may  be  given  in  evidence,  since  the  nature  of  the 
case  admits  frequently  of  no  better  proof.  But  it  is  now  set- 
tled, [Brazier's  case,  before  tJie  twelve  judges,  R  19  Geo.  I IL] 
that  no  hearsay  evidence  can  \)e  given  of  the  declarations  of  a 
child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child 
be  examined  in  coml  without  oath  :  and  that  there  is  no 
determinate  age,  at  which  the  oath  of  a  child  ought  either  to 
be  admitted  or  rejected.  (9)  Yet,  where  the  evidence  of 
children  is  admitted,  it  is  much  to  be  wished,  in  order  to 

'  I  Hal.  P,C,  634. 


(9)  Tliesc  arc  now  the  established  rules  in  all  eik»e&,  criminal  as  well  as 
civil,  and  whether  the  prisoner  is  tried  for  a  capital  offence,  or  for  one  of 
an  inferior  nature.  When  the  child  has  appeared  not  suffxdcntly  to  under- 
stand the  nature  and  obligation  of  an  oath,  judges  have  often  thought  It 
necessary  for  the  purposes  of  jusdcc  to  put  off*  the  trial  of  the  prisoner, 
directing  that  the  child  in  the  mean  time  hhould  be  properly  inbtructed. 
PhilL  L.  of  Evidence,  l.  p*  *iO.  5th  ed. 

Sir  M.  Hale  reasons  upon  it  as  the  established  practice,  with  which  he 
found  no  fault,  to  hear  upon  oath  the  statement  by  the  mother  or  other 
relations  of  the  child's  complaint  to  them  recently  after  the  fact ;  and 
reasons  correctly,  that  it  is  better  for  the  court  to  hear  that  from  the  child 
herself,  than  to  receive  it  at  second  hand  from  them.  The  present  prac- 
tice is  undoubtedly  more  wise,  because  the  inconvenience  of  occasionaUy 
suffering  a  ruffian  to  escape  unpunished  is  not  to  be  weired  against  the 
preservation  of  the  grand  principle  that  no  evidence  shall  be  received  but 
upon  oath.  Yet  it  may  well  be  f|uestioDed,  whether  the  purposes  of  justice 
are  upon  the  whole  answered  by  the  practice  of  postponing  the  trial  for 
the  instruction  of  the  witness ;  in  the  interval  between  two  circuits  she 
standi  a  chance  of  being  instructed  in  more  scns^  than  one,  and  eren  if 
iitffvoiiiiiied  by  the  l>est-iiittiitioiied  persons,  the  memory  of  a  child  so 
jooog  or  so  ignorant  as  not  to  know  the  natitre  of  an  oath,  is  too  precis 
Hous  ft  thing  to  place  the  life  of  a  man  at  its  disposal,  after  an  interval, 
feriMps,  of  twelve  months  from  the  period  of  which  the  witness  n  to  speak. 
Bnmie^^  case  ii  to  be  found  reported  in  I  Leach.  Cr.  C.  199.  1  East,  PhC, 
c.x.  s.5. 


16 


Ch,  15. 


WRONGS. 


214 


render  their  evidence  credible,  that  there  should  be  some 
concurrent  teiitimony  of  time,  place,  and  circimi stances,  in 
order  to  make  out  Hie  fact ;  and  that  the  conviction  should 
not  be  grounded  singly  on  the  unsupported  accusation  of  an 
infant  under  years  of  discretion*  There  may  be  therefore,  in 
many  cases  of  diis  nature,  witnesses  who  are  competent,  that 
is,  who  may  be  admitted  to  be  lieartt ;  and  yet,  after  being 
heard,  may  prove  not  to  be  credible,  or  such  as  the  jury  is 
bound  to  beheve.  For  one  excellence  of  the  trial  by  jury  is, 
that  the  jury  are  triers  of  the  credit  of  the  witnesses,  as  well 
as  of  the  truth  of  the  fact. 


**  It  is  true,  says  this  learned  judge \  that  rape  is  a  most  [  215  ] 
**  detestable  crime,  and  therefore  ought  severely  and  impar- 
**  tjally  to  be  punished  with  death  ;  but  it  must  l>e  remembered 
'*  that  it  is  an  accusation  easily  to  be  made,  and  hard  to  be 
**  proved,  and  harder  to  be  defendeil  by  the  party  accused, 
**  though  never  so  innocent,"  He  then  relates  two  very  ex- 
traordinary cases  of  malicious  prosecution  for  this  crime,  that 
had  happened  within  his  own  observation ;  and  concludes 
thus ;  **  I  mention  tliesc  instances^  that  we  may  be  the  more 
**  cautious  upon  trials  of  offences  of  this  nature,  wherein  the 
**  court  and  jury  may  with  so  much  ease  be  imposed  upon, 
**  without  great  care  and  vigilance ;  the  heinousness  of  the 
*'  offence  many  times  transporting  the  jiulgc  and  jury  with  so 
"  much  indignation,  that  they  arc  overliastily  carried  to  the 
**  conviction  of  the  person  accused  tliereof,  by  the  confident 
**  testimony  sometimes  of  malicious  and  false  witnesses," 

l\\  What  luis  been  here  obserxed,  especially  with  regard 
lo  the*  manner  of  proofs  which  ought  to  be  the  more  clear  in 
proportion  as  the  crime  is  the  more  detestable,  may  be  applied 
to  another  offence,  of  a  still  deeper  malignity  ;  die  inlamous 
crime  against  imiurcj  committed  eitlier  with  man  or  beast.  A 
crime  which  ought  to  be  stinctly  and  impartially  proved,  and 
then  as  strictly  and  impartially  punished.  But  it  is  an  offence 
of  so  chirk  a  miture,  so  easily  charged,  and  the  negative  so 
tlifficuit  to  be  proved,  that  the  accusation  should  be  clearly 
made  out :  for,  if  false,  it  deserves  a  punishment  inferior  only 
to  that  of  the  crime  itself- 

^  1  Hd.  l\C.  635, 
K    4 
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I  WILL  not  act  so  disagreeable  a  part  to  my  readers  as  well 
as  myself,  as  to  dwell  any  longer  upon  a  subject,  the  very 
mention  of  which  is  a  disgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  iiii  ihis  respect  the  delicacy  of  our 
English  law,  which  treats  it,  in  its  very  indictments,  as  a  crime 
not  fit  to  be  named ;  '^  peccatwn  iUud  hortibiley  inter  chrisiianos 
'*  rion  nomifmndnm ''Z*  (ID)  A  taciturnity  observed  likewise 
by  the  edict  of  Constantius  and  Constans ' ;  '*  ttbi  scelns  est  id, 
*'  quod  non  proficit  scire^  jtAeitms  insurgere  leges,  armari  jura 
**  glmlio  nltotr,  td  cxquisitts  jyocnh  subdanhir  infames^  qui  simt^ 
**  vel  qui  J]duri  sunt  rciJ*  Which  leads  me  to  add  a  word 
concerning  it's  punishment* 


Tins  the  voice  of  nature  and  of  reason,  and  the  express 
law  of  Gotl%  determined  to  be  capitaL  Of  which  we  have 
a  signal  instance,  long  before  the  Jewish  dispensation,  by  the 
destruction  of  two  cities  by  fire  from  heaven  :  so  that  this  is 
an  universal,  not  merely  a  provincial,  precept.  And  our  lui- 
tient  law  in  some  degree  imitated  this  pnnlsliment,  by  com- 
manding such  miscreants  to  be  burnt  to  death  ^ ;  though 
Fleta*^  says,  they  should  be  buried  alive ;  either  of  which 
punishments  was  indifferently  used  for  this  crime  among  the 
antient  Goths,  p  But  now  the  general  punishment  of  all 
felonies  b  the  same,  namely,  by  hanging;  and  this  offence 
(being  in  the  times  of  poji^ry  only  sul>ject  to  ecclesiastical 
censures)  was  made  felony  without  benefit  of  clergj^  by 
statute  25  Hen.  VI 1 1,  c.6-  revived  and  confirmed  by  SEliz. 
c.  17.  And  the  rule  of  law  herein  is,  that  if  both  are  arrived 
at  years  of  discretion,  agenles  et  consent ientes  pari  poena 
piectafttur.'^ 

These  are  all  the  felonious  offences  more  imniediately 
against  the  personal  security  of  the  subject.     The  inferior 


»»  Sc*  in   Rid,  Part,     50  EdwJII. 
n.58.  A  complunt,  thai  a  Locnlwrd  did 
cooimit  the  sio,  **  that  was  not  to  be 
(12  Rep.  37.) 
Cad,  9,9.31. 


■  Britl.  r,  9. 

^  Stacrn.  dejure  Goth.  L  3,  r.  S. 
-  3  Inn,  59, 


(10)  The  nisit  period  oTUm;  indioUDeat  dwiiyi  naim«t  the  oflencc. 


Ch.  15. 


WRONGS. 


fid 


ofiences,  or  misdemesnors,  that  fall  under  this  heati,  are  a&satdiSf 

baiteriesj  •wowidingj  false  imprisonmcni^  and  kidmipping, 

V.  VL  VIF,  With  regard  to  the  nature  of  the  three  first 
of  these  offences  in  general,  I  have  nothing  further  to  add  to 
what  has  already  been  obsen^ed  in  the  preceding  book  of  these 
Commentaries^;  when  we  considered  them  as  private  wrongs, 
or  civil  injuries,  for  which  a  satisfaction  or  remedy  is  given  to 
the  party  aggrieved.  But,  taken  in  a  public  light  as  a  breach 
of  the  king's  peace,  an  affront  to  his  government,  and  a 
damage  done  to  his  subjects,  they  are  also  indictable  and 
punishable  with  fines  and  imprisonment;  or  with  other  igno- 
ininious  corporal  penalties,  where  they  are  committed  with 
any  very  atrocious  design,*  As  in  case  of  an  assault  with  an 
intent  to  murder,  or  with  an  intent  to  commit  either  of  the 
crimes  last  spoken  of;  for  which  intentional  assaults,  in  the  [2173 
two  last  cases,  indictments  are  nmch  more  usual  than  for  the 
absolute  perpetration  of  the  facts  themselves,  on  account  of 
the  difficulty  of  proof:  or,  when  both  parties  are  consenting 
to  an  unnatural  attempt,  it  is  usual  not  to  charge  any  assatdt  ; 
but  that  one  of  them  laid  hands  on  tlie  other  with  intent  to 
comnn't,  and  that  the  other  permitted  the  same  with  intent  to 
suffer,  the  commission  of  the  abominable  crime  before  men- 
tioned* And,  in  all  these  cases,  besides  heavy  fine  and  im- 
prisonment, it  is  usual  to  award  judgment  of  the  pillory.  (11) 

There  is  also  one  species  of  battery,  more  atrocious  and 
penal  than  the  rest,  which  is  the  beating  of  a  clerk  in  orders, 
or  clergyman ;  on  account  of  the  respect  and  reverence  due 
to  his  sacred  character,  as  the  minister  and  ambassador  of 
peace.  Accordingly  it  is  enacted  by  the  statute  called  arfi-- 
adi  clen\  9  Edw.ll.  c.3.  that  if  any  person  lay  violent  hands 
upon  a  clerk,  the  amends  for  the  peace  broken  shall  be  before 
the  kmg ;  tliat  is,  by  indictment  in  the  king's  courts ;  and 
the  assailant  may  also  be  sued  before  the  bishop,  that  excom- 
munication or  bodily  penance  may  be  imposed  :   which  if  the 


'  1  8ecVal.in.pag.  120. 


H«rk.  P,  C  c.  £5.  S  3. 


{11)  The  piuiishment  of  the  pillory  could  aot  now  be  imposed  for  this 
ofSdnce^  being,  as  I  have  often  before  noticed,  abolished  by  56  G.^-  c.  13S^ 
except  m  cafe  of  perjury  or  suboraation  of  perjury. 
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offeiida*  will  retleem  by  money,  to  be  given  to  the  bishop,  of 
the  party  aggrieved,  it  may  be  sueil  for  before  the  bishop  * 
whereas  otlierwise  to  sue  in  any  spiritual  court,  for  civil  da- 
mages for  the  battery,  faDs  within  the  danger  of  praemunire.  ^ 
But  suits  are,  and  always  were,  allowable  in  the  spiritual 
court,  for  money  agreed  to  be  given  as  a  commutation  for 
penance.**  So  that  uik>ii  the  whole  it  appears,  that  a  person 
guilty  of  such  brutal  behaviour  to  a  clergyman,  is  subject  to 
three  kinds  of  prosecution,  all  of  which  may  l>e  pursuc*d  for 
one  and  the  same  oflFence :  an  indictment,  for  the  breach  of  the 
king*s  peace  by  such  assault  and  battery  j  a  civil  action,  for 
the  special  damage  sustained  by  the  party  injured  ;  and  a  suit 
[  218  ]  in  tlie  ecclesiastical  court,  first,  pro  corrfrf/ow^^'/ 5fl/w/^'rt;/m/3Er, 
by  etijoining  penance,  and  then  again  for  such  sum  of  money 
as  shall  be  agreed  on  for  taking  off*  tlie  penance  enjoined ;  il 
being  usual  in  those  courts  to  exchange  their  spiritual  censure* 
for  a  round  compensation  in  money'';  perhaps  liecause  i>overty 
is  generally  esteemed  by  the  morBilists  tlie  best  medicine  jmj 
salute  animae* 

VIIL  The  two  remaining  crimes  and  offences,  against  the 
persons  of  his  majesty's  subjects,  are  infringements  of  Uieir 
natural  bberty:  conceniing  the  first  of  which,  /a/^  imprison^ 
menij  it*s  nature  and  incidents,  1  must  content  myself  with 
referring  the  student  to  what  was  observed  in  the  preceding 
volume",  when  we  considered  it  as  a  mere  civil  injury.  But 
besides  the  private  satisfaction  given  to  the  individual  by 
action,  the  law  also  demands  public  vengeance  for  the  breach 
of  the  king's  peace,  for  the  loss  which  the  state  sustains  by 
the  confinement  of  one  of  it's  members,  and  for  the  inlringe- 
nient  of  the  good  order  of  society.  We  have  seen  before* 
that  the  most  atrocious  degree  of  this  offence,  tlmt  of  sending 
any  subject  of  this  realm  a  prisoner  into  parts  beyond  the 
seas,  whereby  he  is  deprived  of  the  friendly  assistance  of  the 
laws  to  redeem  hun  from  sudi  Iiis  captivity,  is  punislred  wiUi 
the  pains  of  proemmihe^  and  incapacity  to  hold  any  office, 
without  any  posgibllity  of  pardon.  ^     And  we  may  also  add, 

'  ^  ^^^  *«*1»*  384,  y  sui.  3J  Qm,IL  c.  3, 
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that  by  statute  43  Eliz.  c.  Id.  to  carry  any  one  by  force  out  of 
the  four  northern  counties,  or  iihprison  him  within  the  same^ 
in  order  to  ransom  him  or  make  spoil  of  his  person  or  goods, 
is  felony  without  benefit  of  clergy,  in  the  prindpals  and  ali 
accessories  before  the  fact.  (12)  Inferior  degrees  of  the  same 
offence  of  false  imprisonment,  are  also  punishaUe  by  indict 
ment,  (like  assaults  and  batteries,)  and  the  delinqaent  iony 
be  fined  and  imprisoned..*  And  indeed*  there  can  be  no 
doubt,  but  that  all  kinds  of  crimes  of  a  public  nature,  all  dis- 
turbances of  the  peace,  all  expressions,  and  other  misdemes- 
nors  whatsoever  of  a  notoriously  evil  example,  may  be  indictod 
at  tb6  suit  of  the  king. 

IX.  The  other  remaining  oflence,  tihat  of  Afafeugytyy,  being  [  219  ] 
the  forcible  abduction  or  stealing  away  of  a  man,  woman,  or 
child,  from  their  own  country,  and  sending  them  into  another, 
was  capital  by  the  Jewish  law.  <<  He  that  stealeth  a  man, 
"  and  selleth  him,  or  if  he  be  found  in  his  hand,  he  shall  surely 
be  put  to  deathb."  So  likewise  in  the  civil  law,  the  o£fence 
of  spiritmg  away  and  stealing  men  and  children,  which  waa 
called  plagiumj  and  the  otEaaden  jdagiarii,  was  punished  with 
death.^  This  is  unquestionably  a  very  heinous  crime,  as  it 
robs  the  king  of  his  subjects,  baiiishes  a  man  from  his  country, 
and  may  in  its  consequences  be  productive  of  the  most  cruel 
and  disagreeable  hardships ;  and  therefore  the  common  law 
of  England  has  punished  it  with  fine,  imprisonment,  and 
pillory.*  And  also  the  statute  11  &  12  W.III.  c.7.,  though 
principally  intended  against  pirates,  has  a  clause  that  extends 
to  prevent  the  leaving  of  such  persons  abroad,  as  are  thus 
kidnapped  or  spirited  away ;  by  enacting,  that  if  any  captain 
of  a  merchant  vessel  shall  (during  his  being  abroad)  force  any 
person  on  shore,  or  wilfully  leave  him  behind,  or  refuse  U> 
bring  home  all  such  men  as  he  carried  out,  if  able  and  de» 
sirous  to  return,'  he   shall   suffer   three  months'  imprison- 

*  W«t  Symbol,  part.2.  pag.  92.  «  Ff.  48.15.  1. 

•  2  Hawk.  P.C.  c25.  §4.  ««  Raym.  474.  2  Show.221.  Skm.47, 
»»  Exod.  xxi.  16.  Comb.  10. 


(12)  It  is  rather  remarkable  that  this  obsolete  statute  should  still  remaii* 
unrepealed. 
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ment  (IS)  And  thus  much  for  ofiences  that  more  immediately 
afiect  the  persons  of  individuals. 

(13)  The  58  G.  3.  C.38.  reciting  that  no  mode  of  prosecuting  this  of- 
fence is  provided  by  the  act  of  W.  5.  enacts,  that  all  ounces  against  it  may 
be  prosecuted  by  indictment,  or  information  in  the  court  of  kind's  bench 
at  Westminster;  and  the  court  may  issue  commisdons  for  the  examination 
of  witnesses  abroad,  whose  depodtions  shall  be  received  as  evidence  on 
the  trial. 

The  54G.3.  clOl.  has  provided  against  the  ofience  of  child-stealing, 
and  makes  it  felony  punishable  as  grand  larceny,  by  force  or  fraud  to  take 
or  entice  away  any  child  under  the  age  of  ten  years,  with  intent  to  deprive 
the  parents  or  any  one  having  lawful  charge  of  the  chUd,  of  the  possession 
of  such  child ;  or  with  intent  to  steal  any  article  of  ornament,  value  or 
use  upon  or. about  the  child;  or  knowingly  to  receive  and  harbour  such 
child  so  taken  and  enticed  away. 
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CHAPTER   THE   SIXTEENTH. 

OF  OFFENCES  against  the  HABITA- 
TIONS OF  INDIVIDUALS. 


nPHE  only  two  offences,  that  more  immediately  affect  the 
habitations  of  individuals  or  private  subjects,  are  those  of 
arson  and  burglary. 

1.  Arson,  ab  ardendoj  is  the  malicious  and  wilful  burning 
the  house  or  out^house  of  another  man.  This  is  an  offence 
of  very  great  malignity,  and  much  more  pernicious  to  the 
public  than  simple  theft :  because  first,  it  is  an  offence  against 
that  right  of  habitation,  which  is  acquired  by  the  law  of 
nature  as  well  as  by  the  laws  of  society ;  next,  because  of  the 
terror  and  confusion  that  necessarily  attend  it;  and- lastly, 
because  in  simple  theft  the  thing  stolen  only  changes  its 
master,  but  still  remains  in  esse  for  the  benefit  of  the  public, 
whereas  by  burning  the  very  substance  is  absolutely  destroyed. 
It  is  also  fi-equently  more  destructive  than  murder  itself  of 
which  too  it  is  often  the  cause :  since  murder,  atrocious*  as  it 
is,  seldom  extends  beyond  the  felonious  act  designed ;  whereas 
fire  too  frequently  involves  in  the  common  calamity  persons 
unknown  to  the  incendiary,  and  not  intended  to  be  hurt  by 
him,  and  friends  bA  well  as  enemies.  For  which  reason  the 
civil  law*  punishes  with  death  such  as  maliciously  set  fire  to 
houses  in  towns,  and  contiguous  to  others;  but  is  more 
merciful  to  such  as  only  fire  a  cottage,  or  house,  standing, 
by  itself.  .    I 

Our  English  law  also  distinguishes  with  much  accuracy  [  221  ] 
upon  thb  crime.     And  therefore  we  will  enquire,  firsts  what 

•j3r.48.19. 38.  $12. 
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is  such  a  house  as  may  !>e  the  subject  of  tlii*  ofTeiice :  nexi, 
wherein  the  offence  itself  consists,  or  wimt  amounts  to  a 
burning  uf  such  house ;  and  la^ll  Vi  how  the  offence  is  pu- 
nished. 


1.  Not  only  the  bare  tlwelliug-house,  but  all  out-houses 
that  are  parcel  thereof,  though  not  contiguous  tliereto,  nor 
under  the  same  roof,  as  barns  and  stables,  may  be  the  subject 
of  arson  ^>  And  this  by  the  common  law ;  which  also  ac- 
counted it  felony  to  burn  a  single  barn  in  the  field,  if  filled 
with  hay  or  corn,  though  not  parcel  of  tlie  dwelling-house  ^ 
Tlie  burning  of  a  slack  of  com  was  antiently  likewise  ac- 
counted arson  **,  And  indeed  all  tlie  niceties  and  distinctioni* 
which  we  meet  with  in  our  books,  conceming  what  shalf,  or 
shall  not*  amount  to  arson,  seem  now  to  be  taken  away  by  a 
variety  of  statutes ;  which  will  be  mentioned  in  the  next 
cliapter,  and  have  made  tlie  punishment  of  wilful  burning 
equally  extensive  as  tlie  mischief.  The  offence  of  arson 
(strictly  so  called)  may  be  committed  by  wilfully  setting  fire 
to  one's  own  house,  providetl  one's  neiglibour's  house  is 
thereby  also  burnt ;  but  if  no  mischief  is  done  but  to  one's 
own,  it  does  not  amount  to  felony,  though  tlie  fire  was 
kindled  with  intent  to  burn  another's. '  For  by  the  common 
liKW  no  intention  to  commit  a  felony  amounts  to  the  same 
crime ;  though  it  docs  i»  some  cases,  by  particular  statutes. 
However  such  wilful  firing  one's  own  house,  in  a  tofwn.  Is  a 
high  misdeuit^nor,  and  punishable  by  fine»  imprisonment* 
pillory,  and  |)erpctual  sureties  for  the  good  behaviour  ^(H). 


•  1  Hml  PX.5e7, 

*  1  Hswlt.  P»C.c,39i  $5. 


•  Cm,C»T.  977.     I  Joii,S51. 
^  1  lUU  P,C.  5S8.     1  U*wk.  P.  C 
C.S9.  S  15. 


(14)  The  4 J  0,3;  c.5g.»  which  I  have  already  had  occa«ion  to  cite  ms 
vera]  times,  makes  it  a  capttnl  felony  wilfully  and  maliciously  to  set  firr 
to  any  houie,  bam,  granary,  hop-oaat,  outhouset  mill,  warehouse,  or  shop^ 
whether  the  same  shall  then  be  in  the  p&rt/&  own  possession  or  not,  if  it 
be  done  with  intent  to  injure  or  defraud  his  majesty,  any  of  his  luhjeetA^  or 
any  body  corporate.  The  principal  object  of  this  enactment  was  to  ooiiK 
prise  the  cases  of  persons  burning  houses,  mills  &<:•»  of  which  thef  are 
tetianu  or  owners,  to  the  injury  of  their  landlords,  or  to  defraud  the  insurers. 
But  it  i»not  neceasaty  to  prove  any  distinct  malice,  or  intent  to  defraud,  be- 
yond Ihit  which  the  kw  oecfsmily  taplics  from  the  act  of  deliberate  anoo. 
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And  if  a  huHlIord  or  reversioner  sets  fire  to  Ills  own  house, 
ot  which  another  is  in  possession  under  a  lease  from  himself 
or  from  lliose  whose  estate  he  hath,  it  shall  be  accounted  arson ; 
for  during  the  lease,  the  house  is  the  property  of  the  tenant.* 

2,  As  to  what  shall  be  said  to  be  a  burnings  so  as  to  amount  [ 
to  arson,  a  bare  intent,  or  attempt  to  do  it,  by  actually  set- 
ting fire  to  an  house,  unless  it  absolutely  bunis^  does  not  fall 
within  the  description  of  incendUt  et  C07nln4sstt ;  which  were 
words  necessary,  in  the  days  of  law4atin,  to  all  indictments 
of  this  sort.  But  the  burning  and  consuming  of  any  part  is 
sufficient;  though  the  fire  be  afterwards  extinguished  *'.  Also 
it  must  be  a  malicious  buniing:  otherwise  it  is  only  a  trespass: 
and  ilieretore  no  negligence  or  mischance  amounts  to  it. 
For  which  reason,  though  an  unqualified  person,  by  shotiting 
with  a  gun,  happens  to  set  fire  to  the  thatch  of  a  house,  this 
sir  Matthew  Hale  determines  not  to  be  felony,  contrary  to 
the  opinion  of  former  wTitersJ  But  by  statute  6  Ann.  c,31. 
any  servant  negligently  setting  fire  to  a  house  or  out-houses, 
shall  forfeit  1 00/.  or  be  sent  to  the  house  oi  con-cction  for 
dgbteen  months;  in  the  same  manner  as  the  Roman  law 
directed,  "  eos^  qui  negligenier  ignes  apud  se  habuerinf^  Jhsti^ 
bus  veljlageliis  caedi*'  ^  (15) 

3.  The  ptmishntent  of  arson  was  death  by  our  antient  Saxon 
laws  \     And  in  the  reign  of  Edward  the  first,  this  sentence 


222  ] 


i  Fo«t.ll5. 

"  1  Hawk.  P,  C,  C.39.  5  16,  17. 

'  I  HftI,  P.  C.  569. 


'  Ff.l.  ISA. 
LL.Ina^.  c.7.  (15) 


This  is  the  application  of  the  general  principle  of  the  criminal  law,  tliat  a 
tnan  must  he  presumed  to  iatetid  the  necessary  consecfuenccs  of  kiis  acts ; 
and  in  pursuance  thereof,  a  case  was  held  to  be  within  the  statute  in  which 
the  witnesses  for  the  prosecution  stated  that  the  prisoner  **  was  an  harm- 
**  less  ino&nsivc  man,  that  there  never  had  been  any  quarrei  or  disagree- 
"  tnenl  between  hbi  and  his  masters  (the  owners  of  the  mill  set  fire  to),  or 
**  any  of  the  clerks,  and  that  they  were  not  aware  of  any  motive  which 
*'  could  have  induced  him  lo  commit  the  act*"  Farriugton*s  case,  2  Rus- 
sell»C.L.t675. 

(15)  This  statute  is  repealed,  but  a  similar  provision  is  to  be  found  in 
HG.3.  c,76. 

(16)  The  law  of  Ina  referred  to  is  c.77.  de  incendiarm  H  veneficiii  It  is 
not  very  easy  to  render  its  meaning  exactly*  but  it  does  not  seem  an  au- 

thodtjr 
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was  executed  by  a  kind  of  lex  talianis  ;  for  the  incendiaries 
were  burnt  to  death  ™  ;  as  they  were  also  by  the  Gothic  con* 
stitntions ".  TLlie  statute  8  Hen.  VL  c,  6.  made  the  wilful 
burning  of  honsa^  under  some  special  circumstances  therein 
mentioned,  aniount  to  the  crime  of  liigh  treason.  But  it 
was  again  reduced  to  felony  by  the  general  acts  of  Ed- 
ward VL  and  queen  Mary  ;  and  uow  the  punishment  of  all 
capital  felonies  is  uniform,  namely,  by  hanging,  Tlie  offence  of 
arson  was  denied  the  benefit  of  clergy  by  statute  23  Hen.  VII L 
c*l.,  but  that  statute  was  repealed  by  lEdw.VL  c.  12.,  and 
arson  was  afterwards  held  to  be  ousted  of  clergj%  with  re- 
spect to  the  principal  offender,  only  by  inference  and  deduc* 
Q  223  ]  tion  from  the  statute  4  &  5  P.  &  M.  c.  i.,  which  expressly 
denied  it  to  tlie  accessory  before  the  fiict  ^ ;  though  now  it  is 
expressly  denied  to  the  principal  in  all  cases  within  the  sta- 
tute 9  Geo.  L  c  22.  (17) 

«  Brit*  c,9.  «  II  Hep.  35.     «  Hal, P.  C.  34e, 

°  Sciemh.  dej%tf€  Goth.  /.3.  c.6.  Sil,     Foci.  336. 


thority  for  the  position  in  the  teiL  After  some  djrectioni  as  to  ihe  ordeal 
by  water  or  fire,  which  was  to  be  the  mode  of  trial,  the  law  goes  on  thus : 
ti  tutic  jui'ttmentum  producer e  nequeat,  ct  ille  impurut  sU,  in  pattitate  iemoritf 
qui  ad  eandem  urban  peritnett  potUum  tU,  AV  witam  BAMEATf  TEL  HON 

HAIEAT, 

(17)  Seycral  statutes,  which  I  shall  hereafter  have  oecasion  to  notice» 
have  extended  the  crime  and  punishment  of  arson  to  other  subject  mattert, 
requiring  protection,  and  many  of  them  use  the  words  *'  set  fire  to'*  dther 
alone,  or  in  the  alternative  with  the  word  "  bum.**  The  important  sta- 
tutes 9Ga.  c. 22.,  and  the  43 G.3.  c.58.  use  the  words  " set  fire  to**  alone; 
but  no  case  has  decided  that  an  actual  burning  is  not  equally  necestary  lo 
sadify  these  words;  see  Taylor's  case,  2  East,  P.  C.  c,  2 1 .  s.  4,  Indeed,  with 
regard  to  the  first  of  these  two  statutes,  tt  has  been  laid  down  more  than 
once  by  the  judges  that  it  did  not  alter  the  nature  of  the  crime,  or  create 
any  new  ofiencc,  but  only  excluded  the  principal  from  clergy  more  cteariy 
than  he  was  before.  Spalding's  case.  Brecme*s  case,  2  East,  P,  C,  c,  SI . ».  e. 
By  a  farther  provision  of  the  9  G.  1 .  c,  22.,  the  offender  may  be  required  by 
order  of  the  king  in  council  to  surrender  within  forty  days  afler  proclaoi* 
ation  made  in  the  manner  therein  stated,  in  default  of  which  the  court 
may  award  execution ;  and  the  same  act  provides  that  for  the  more  im- 
partial  trial  of  offences  under  it,  they  may  be  inquired  of,  tried,  and  deter* 
mined  in  any  county  as  if  the  fact  had  t>een  there  committed*  Upon  which 
clause  it  both  been  holden,  that  the  private  prosecutor  has  his  option  to 
prosecute  in  a  diflSsrent  county  firom  thftt  in  which  the  crime  was  com- 
mitted. Mortis's  case,  2  Eaat,  P.C.  cSO,  s.  10, 
U 
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II.  BunoLARY,  or  nocturnal  housebreaking,  bm-gi  latra* 
cinium^  which  by  our  antient  law  was  called  hameseckeri^  as  it 
is  in  Scotland  to  this  day,  has  always  been  looked  upon  as 
a  very  heinous  offence:  not  only  because  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a 
forcible  invasion  and  disturbance  of  that  right  of  habitation 
which  every  individual  might  acquire  even  m  a  state  of 
nature ;  an  invasion,  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger. 
But  in  civil  society,  the  laws  also  come  in  to  the  assistance  of 
the  weaker  party ;  and,  besides  that  they  leave  him  this  na- 
tural right  of  killing  the  aggressor,  if  he  can,  (as  was  shewn 
in  a  former  chapter  ^)  they  also  protect  and  avenge  him,  in 
case  the  might  of  the  assailant  is  too  powerfiiL  And  the  law 
of  England  has  so  particular  and  tender  a  regard  to  the 
immunity  of  a  man's  house,  that  it  styles  it  his  castle,  and 
will  never  suffer  it  to  be  violated  with  impunity ;  agreeing 
herein  with  the  sentiments  of  antient  Rome,  as  expressed  in 
the  words  of  Tully  ** ;  quid  est  sanctius^  quid  omni  religione 
munitiusj  quam  domus  uniuscujusque  civium  P*'  For  this  reason 
no  outward  doors  can  in  general  be  broken  open  to  execute 
any  civil  process;  though,  in  criminal  cases,  the  public 
safety  supersedes  the  private.  Hence  also  in  part  arises  the 
animadversion  of  the  law  upon  eaves-droppers,  nusancers, 
and  incendiaries ;  and  to  this  principle  it  must  be  assigned, 
that  a  man  may  assemble  people  together  lawfully  (at  least  if 
they  do  not  exceed  eleven)  without  danger  of  raising  a  rio^ 
rout,  or  unlawful  assembly,  in  order  to  protect  and  defend 
his  house;  which  he  is  not  permitted  to  do  in  any  other  case  'i 

The  definition  of  a  burglar,  as  given  us  by  sir  Edward  [  224  ] 
Coke ',  is,  ^^  he  that  by  night  breaketh  and  entereth  into  a 
**  mansion-house  [of  another,]  with  intent  to  commit  a  felony." 
In  this  definition  thwe  are  four  things  to  be  considered ;  the 
time,  the  place,  the  manner,  and  the  intent. 

1.  The  time  must  be  by  night,  and  not  by  day;  for  in 
the  day  tune  there  is  no  burglary.     We  have  seen  \  in  th« 

PScepag.180.  •  3  Inst. 63. 

1  pro  domo,  41.  ^  ^  pAg.lSO,  181. 

'  1  Hal.  P.C.547. 
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case  of  justifiable  homicide,  how  much  more  heinous  all  laws 
indde  an  attack  by  niglit,  rather  than  by  day ;  allowing  the 
party  attacked  by  night  to  kiU  tlie  assailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pur- 
pose :  antiently  the  day  was  accounted  to  l>egin  only  at  sun- 
rising,  and  to  end  immediately  upon  sun-set ;  but  the  better 
opinion  seems  to  be,  that  if  there  be  daylight  or  aepusadum 
enough,  begun  or  left,  to  discern  a  man's  face  ^^thd,  it  is 
no  burglary  ".  But  this  does  not  extend  to  moonlight ;  for 
then  many  midnight  burglaries  would  go  unpunished  :  and 
besides,  the  malignity^  of  the  offence  does  not  so  properly  arise 
from  its  being  done  in  tlie  dark,  as  at  the  dead  of  night ;  when 
all  the  creation,  except  beasts  of  prey,  are  at  rest;  when  sleep 
has  disarmed  the  owner,  and  rendered  his  castle  defenceless. 


2.  As  to  the  place*  It  must  be,  according  to  Sir  Edward 
Coke's  definition,  in  a  mansioftA\QMs^  i  and  therefore  to  ac- 
count for  the  reason  why  breaking  open  a  church  is  bur- 
glary, as  it  undoubtedly  is,  he  quaintly  obser\'es  that  it  is 
domiis  mansionalis  Dei",  But  it  does  not  seem  absolutely 
necessary  that  it  should  in  all  cases  be  a  mansion-house  j  for 
it  may  also  be  committed  by  breaking  the  gates  or  walls  of  a 
tcfwn  in  the  night  ^ ;  tliough  that  perhaps  sir  Edward  Coke 
would  have  called  the  mansion-house  of  the  garrison  or  oor^ 
poration.  Spelman  defines  burglary  to  be,  "  noctuma  dirtiptio 
[  225  ]  "  habitacuU  alicujusj  vel  ccdesicc^  etiam  muranmi  portarumvt  ci-- 
**  viiatis  aid  bnrgi\  adjeioniam  aliqnam  perpetrandam.^*  And 
therefore  we  may  safely  concliKle,  that  the  requisite  of  its  being 
domus  mansiofialis  is  only  in  the  burglary  of  a  private  house : 
which  is  the  most  frequent,  and  [in]  which  it  is  indispensably 
necessary  to  form  its  guilt,  that  it  must  be  in  a  mansion  or 
dwelling-house.  For  no  distant  bam,  warehouse,  or  the 
like»  are  imder  the  same  privileges,  nor  looked  upon  as  a 
man's  castle  of  defence :  nor  is  a  breaking  open  of  houses 
wherein  no  man  resides,  and  which  therefore  for  the  time 
being  are  not  mansion-houses,  attended  witli  the  same  cir- 
cumstances of  midnight  terror.  A  house,  however,  wherein 
A  man  sometimes  resides,  and  which  the  owner  hath  only 


•  3  In«.  63,      1   H«l*    E  a  550. 
I  HAwk.  P.C,  CJ18,  f  2. 
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left  for  a  short  season,  atiimo  revertendU  is  i\\e  object  of 
burgljiry,  thoygh  no  one  l>e  in  it  at  the  time  of  the  fact  com- 
mitted ^.  And  if  the  barn,  stable,  or  warehouse,  be  parcel 
of  the  mansioti-house  and  within  the  same  common  fence  ^^ 
though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  he  committed  therein;  fior  the  capital  house  protects 
and  privileges  all  its  branches  and  appurtenants,  if  within  tlie 
curtilage  or  home-stall  *.  A  chamber  in  a  college  or  an  inn 
of  court,  where  each  inhabitant  hath  a  distinct  property,  is, 
to  all  other  purposes  as  well  as  this,  the  mansion-house  of 
the  owner.'  So  also  is  a  room  or  lodging,  in  any  private 
house,  tlie  mansion  for  the  time  being  of  the  lodger;  if  the 
owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  fay  different  outward  doors.  But  if  the  owner 
himself  lies  in  the  house,  and  hath  but  one  outward  door  at 
which  he  and  his  lodgers  enter,  such  lodgers  seem  only  to 
be  inmates,  and  all  their  apartments  to  be  parcel  of  the  one 
dweUing-house  of  the  owner  ''•  Thus  too  the  house  of  a  cor- 
poration, inhabited  iji  separate  apartments  by  the  ofHcers  of 
the  body  corporate,  is  tlie  mansion-house  of  the  corporation, 
and  not  of  the  respective  officers.'  But  if  I  hire  a  shop, 
parcel  of  another  man's  house,  and  work  or  trade  in  it,  but 
never  Ire  there ;  it  is  no  dwelling-house,  nor  can  burglary  be  [  226  ] 
committed  therein :  for  by  the  lease  it  is  severed  from  the 
rest  of  the  house,  and  therefore  is  not  the  dwelling-house  of 
him  who  occupies  the  other  part ;  neither  can  I  be  said  to 
dwell  therein,  when  I  never  lie  there'*.  Neither  can  bur- 
glary be  committed  in  a  tent  or  bootli  erected  in  a  market  or 
feir;  though  the  owner  may  lo<ige  therein*;  for  the  law 
regards  thus  highly  nothing  but  permanent  edifices ;  a  house 
or  church,  the  wall  or  gate  of  a  town  ;  and  though  it  may  be 
the  choice  of  the  owner  to  lodge  in  so  fragile  a  tenement, 
yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the 
same  circumstances  { 1 8). 

»  I  H»l.  P,  C.  556.     Fo»U  77.  -  1  Hal.  P.  C  BSS. 

y  X,  p.  GmitmA^  P.  16  G.III.  by  all  «*  Kel  84,     1  11*1.  P, C.  556. 

the  juulgM.  *"  FtKU^ff  38,  5)9. 

»  1  lUh  PC.  558,     I  Havvk.  P.C  ^  I  Hal.  P  C.  558. 

c  3«.  5  21.  *  1  Hawk.  R  C,  c.  S8.  $  35* 

(18)  But  thtf  it  provided  for,  when  committed,  while  the  D«v*ier»  bn  wtf^^ 
children,  or  senrants  arc  withm,  by  the  5&  gE.  6,  c.  9.    See  post,  241. 
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3*  A«  lo  the  manner  of  committing  hiir^lary :  there  must 
be  both  a  breaking  ami  an  entry'  to  complete  it.  But  ihey 
need  not  be  both  done  at  once  :  for  if  a  hole  be  broken  one 
nighty  and  the  same  breakers  enter  the  next  night  through  the 
same,  they  are  burglars  ^  There  must  in  general  be  an  actual 
breaking ;  not  a  mere  legal  cluumm  fregit^  (by  leaping  over 
invisible  ideal  boundaries,  which  may  constitute  a  civil  tres- 
pass,) but  a  substantial  and  forcible  irruption.  As  at  least 
by  breaking,  or  taking  out  the  glass  of,  or  otherwise  opening, 
a  window  :  picking  a  lock,,  or  opening  it  witlj  a  key ;  nay,  by 
lifUng  up  the  latch  of  a  door,  or  unloosing  any  other  fastening 
which  the  owner  has  provitled.  But  if  a  person  leaves  his 
doors  or  windows  open,  it  is  his  ow^n  fi>lly  and  negligence,  an*l 
if  a  man  enters  therein,  it  is  no  burglary:  yet^  if  he  afterwards 
unlocks  an  inner  or  clianiber  door,  it  is  so  ^.  But  to  come 
down  a  chimney  is  held  a  burglarious  entry  ;  for  that  is  as 
much  closed,  as  the  nature  of  things  will  permit^.  So  also  to 
knock  at  the  door,  and  upon  opening  it  to  rush  in,  witli  a  fe- 
lonious intent ;  or,  under  pretence  of  taking  lodgings,  to  full 
upon  the  landlord  and  rob  hioj ;  or  to  procure  a  constable  to 
gain  admittance,  in  order  to  search  for  traitors,  and  tlien  to 
bind  the  constable  and  rob  the  house ;  all  tliese  entries  have 
[  227  ]  been  adjudged  burglarious,  though  there  was  no  actual  break- 
ing: for  the  law  will  not  suffer  itself  to  be  trifled  with  by  such 
evasions,  especially  under  the  cloak  of  legal  process '.  And 
so,  if  a  servant  opens  and  enters  his  master's  chamber-door 
with  a  felonious  design  ;  or  if  any  other  person  lodging  in  tJie 
same  house  or  in  a  public  inn,  opens  and  enters  another's 
door,  with  such  evil  intent,  it  is  burglary.  Nay,  if  the  servant 
conspires  with  a  robber  and  lets  him  into  the  house  by  night* 
this  is  burglary  in  both  ^ ;  for  the  servant  is  doing  an  unlaw- 
ful act,  and  the  opportunity  afforded  him  of  doing  it  wiili 
greater  ease,  rather  aggravates  than  extenuates  the  guilt  As 
for  the  entry,  any  the  least  degree  of  it^  with  any  part  of  the 
bodvy  or  with  an  instrument  held  in  the  hand,  is  sufficient :  as, 
to  step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a 
window  to  draw  out  goods,  or  a  pistol  to  demand  one's  money. 


'  I  Hit.  PC.  551. 


»   I  llAwtt.  PX    C.S8.  55  8,9,10. 
^  Stm,    8S1       1  Hd*    P.  C  SSS. 
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are  all  of  them  burglarious  entries  *.  The  entry  may  be  before 
the  breaking,  as  well  as  after :  for  by  statute  12  Ann.  c.7.  if  a 
person  enters  into  the  dwelling-house  of  another,  without 
breaking  in,  either  by  day  or  by  night,  with  intent  to  commit 
felony,  or,  being  in  such  house,  shall  commit  any  felony ;  and 
shall  in  the  night  break  out  of  the  same,,  this  is  declared  to 
l)e  burglary  ;  there  having  before  been  different  opinions  cbn- 
ceining  it:  lord  Bacon"  holding  the  affirmative,  and  sir 
Matthew  Hale  "  the  negative.  But  it  is  universally  agreed, 
that  there  must  be  both  a  breaking,  either  in  feet  or  by 
implication,  and  also  an  entry,  in  order  to  complete  tlie  bur- 
glary. (19) 

4.  As  to  the  iiUetU ;  it  is  clear,  that  such  breaking  and 
entry  must  be  with  a  felonious  intent,  otherwise  it  is  only  a 
trespass.  And  it  is  the  same,  whether  such  intention  be  ac- 
tually carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  judge.  And 
therefore  such  a  breath  and  entry  of  a  house  as  has  been  be- 
fore described,  by  night,  with  intent  to  commit  a  robbery,  a 
murder,  a  rape,  or  any  other  felony,  is  burglary ;  whether  the  [  22] 

'  1  Hal.  P.C.555.       1  Hawk.  P.  C.  "•  Elcm.  65. 

C.38.  §  11.     Post.  108.  n  1  Hal.  P.C.  554i 

(19)  There  must  be  an  actual  entry»  though  it  need  not  always  be  made 
by  actual  force,  but  may  be  obtained  by  fraud,  conspiracy,  or  threat.  If, 
for  example,  the  owner,  intimidated  by  the  threats  of  the  robber,  opens 
the  door  to  him,  and  he  enters,  such  entry  will  be  burglarious ;  but  if 
having  opened  the  door  under  the  same  apprehension  he  throws  his  money 
or  goods  out  to  the  robber,  who  carries  them  off  without  entry,  this  would 
not  be  burglary.  In  the  text  it  is  stated,  that  an  entry  even  ^  with  an  in- 
strument held  in  the  hand  is  sufficient ;"  but  it  should  seem  that  this  must 
be  understood  not  of  an  instrument  used  for  the  purpose  of  the  breaking, 
but  of  one  used  for  that  of  effecting  the  intended  felony  after  the  breaking  is 
complete.  Thus,  the  hook  or  the  pistol  mentioned  in  the  text  are  means  to 
procure  the  goods  intended  to  be  taken,  the  one  immediately,  the  other  me- 
diately ;  but  where  the  only  evidence  of  entry  was  proof  that  the  centra- 
bit  by  which  a  panel  of  the  house-door  had  been  bored  through,  had 
penetrated  within  the  house,  the  prisoners  were  acquitted.  This  was  an 
instrument  useful  onl^  to  effect  the  breaking ;  and  it  was  not  ill-compared 
in  argument  with  the  breaking  a  wall  by  a  pickaxe,  and  part  of  the  pickaxe 
in  the  violence  of  breaking  being  within  the  house,  which  it  was  said  could 
never  be  considered  as  evidence  of  an  entry.  Hughcb'  case,  1  Leach,  Cr, 
C.406. 
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thing  be  actually  perpetrated  or  not.  Nor  does  it  make  any 
difference,  whether  the  offence  were  felony  at  common  law, 
or  only  created  so  by  statute ;  since  that  statute,  which  makes 
an  offence  felony,  gives  it  incidentally  all  llie  properties  of  a 
felony  at  common  law***  (20) 

Thus  much  for  the  nature  of  burglary ;  which  is  a  felony 
at  common  law,  but  within  tlxe  benefit  of  clergj'.  The  sta- 
tutes,  however,  of  1  Edw.  VL  c.  1 2.  and  1 8  Eliz.  c,7-  take  away 
clefgy  from  the  pnncipals,  and  tliat  of  3  &  4  W.  &  M,  c.  9. 
from  all  abettors  and  accessories  before  the  fact*".  And,  in 
like  mamier,  the  laws  of  Athens,  which  punished  no  simple 
theft  with  death,  made  burglary  a  capital  crime**.  (21) 

°  i  Hawk.  P,C.  c  38.  §38.  IS  Geo. III.  c,  38.  decbred  to  be  angle 

(*  Burglary  iti  mny  house  bclongiog  to  fdooy,  and  puniftbed  witli  transportatioci 

the  plate  gbuH  company,  with  m(cnt  to  for  seven  years. 

sCeal  the  stock  or  utensils,  is  by  statutt:  **  Pott.  Antiq.  b.  1.  e.  26. 


(20)  The  inteut  tfiust  be  actually  felonious,  not  merely  so  by  constniction 
of  law ;  thus,  if  the  iuteni  be  to  beat  a  person,  it  will  not  be  burglary, 
though  killing  or  murder  should  be  the  consequence.  VVhere,  indeed,  one 
premeditated ly  does  an  unlawful  act,  the  Jaw,  in  judging  of  that  act,  will 
presume  him  to  have  intended  dl  the  cotu^quences  that  naturaOy  flow 
from  it,  and,  therefore,  in  such  a  case,  would  presume  the  beating  to  have 
been  done  with  intent  to  kill ;  in  such  a  case  it  would  be  immaterial  at 
what  stage  in  the  transaction  the  intent  to  kill  was  first  conceived,  and  it 
may  very  well  be  supposed  to  have  entered  into  the  man's  heart  subse- 
quently to  the  brst  intent,  ^nd  yet  before  the  fatal  blow  given.  But  in 
thtt  case  the  felonious  intent  must  have  been  conceived  before  the  entry ; 
and  though  tlie  commtsaion  of  a  felony  is  pregnant  evidence  of  such  an 
intent,  it  is  not  conclusive.    See  East's  P.C.  c.xv.  s.22. 

(91)  As  to  the  trial  and  puniiihment  of  accessories  before  the  fact  to 
Uirglary  for  a  misdemeanour,  see  3  G. 4.  c.?8.  ante,  p.  40.  a.  5. 
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CHAPTER  THE   SEVENTEENTH. 

OF  OFFENCES  against  PRIVATE 
PROPERTY. 


f^HE  next  aiid  lost  species  of  offences  against  private  sub- 
jects, are  such  as  more  immediately  affect  their  property. 
Of  which  tliere  are  two,  which  are  attended  with  a  breach  of 
the  peace ;  larcim/,  and  maJicioiis  7m$chief:  and  one,  that  is 
CK]ualIy  injurious  to  the  rights  of  property,  but  attended  with 
no  act  of  vblence ;  which  is  the  crime  oi  Jbrgery,  Of  these 
three  in  their  order. 

h  Larciny,  or  M^,  by  contraction  for  ktrociny,  I^dro- 

'  cimum^  is  distinguished  by  the  law  into  two  sorts ;  the  one 
called  simple  larciny,  or  plain  theft  unaccompanied  with  any 
other  atrocious  circumstance ;  and  mixed  or  compound  larciny, 
which  also  includes  in  it  the  aggravation  of  a  taking  from  one's 
house  or  person. 

And,  first,  of  simple  larciny ;  which,  when  it  is  the  steal- 
ing of  goods  above  the  value  of  twelve-pence,  is  called  grand 
larciny ;  when  of  goods  to  that  value,  or  under,  is  petit  lar- 
ciny ;  offences  which  are  considerably  distinguished  in  their 
)  punishment,  but  not  otherwise.  ( 1 )     I  shall  therefore  first  con- 

(l)  This distiiictioii  is  now  nearly  obliterated, as  petit  lardny  wa*  alwsyi 
j)unishable  by  whipping  and  imprisonmDnt,  and  is  now  by  transportiition  or 
liiird  labour.  4G.Kc.  ll.»  55G*5.  c.  162,  Still,  as  grand  larciny  is  cUp 
|>ttai  at  common  law,  and  the  benefit  of  cler^gy  is,  strictly  sjieaking,  avail- 
able only  <mcct  on  a  second  oSence  the  pumsfanicnt  might  be  death;  whereas, 
pcdt  ]arciny»  however  often  repeated,  can  never  be  capital ;  conviction,  too, 
of  grand  Larciny  incapacitates  from  giving  testiitiony,  till  the  punislinicnt 
be  fiufiered;  petit  larciny  never  h;it>  this  cftcct.     31  G,  J.  c.35, 
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siikr  thtf  nature  of  simple  larciny  in  general ;  and  then  ^liali 
observe  tl»e  diftereiit  degrees  of  punishment  inflicted  on  it's 
two  several  branches* 


Simple  larciny  then  is  *^  the  felonious  taking,  and  carry- 
**  ing  away,  of  the  personal  goods  of  another/*  This  oflence 
certainly  commenced  then,  whenever  it  was,  that  the  Iwunds 
[  230  ]  ot*  property,  or  laws  of  viettm  and  iutwi^  were  established. 
How  far  such  an  offence  ciui  exist  in  a  state  of  nature,  where 
all  things  are  held  to  be  common,  is  a  question  that  may  be 
solved  with  very  little  difficulty.  The  disturbance  of  any  in* 
dividual,  in  the  occupation  of  wliat  he  has  seised  to  his  pre- 
sent use,  seems  to  lie  the  only  offence  of  this  kind  incident  to 
such  a  state.  But  uncjiiestionably,  in  social  communities,  wfien 
property  is  established,  the  necessity  whereof  we  have  fonnerly 
seen*,  any  violation  of  that  pro|ierty  is  subject  to  be  (lunished 
by  the  laws  of  society  :  though  bow  lar  tliat  punishment  shonid 
extend,  is  matter  of  considerable  doubt.  At  present  we  will 
examine  the  nature  of  theft,  or  larciny,  as  laid  down  in  the 
foregoing  definition, 

1.  It  must  be  a  takittg.  This  implies  the  consent  of  the 
owner  to  be  wanting.  Therefore  no  delivery  of  the  goods 
from  tlie  owner  to  the  offender,  upon  trusty  can  ground  a 
larciny.  As  if  A  lends  B  a  horse,  and  he  rides  away  with 
him  :  or,  if  I  send  goods  by  a  carrier,  and  he  carries  them 
away ;  these  are  no  larcinies  *».  Rut  if  the  carrier  opens  a 
bale  or  pack  of  goods,  or  pierces  a  vessel  of  wine,  and  takes 
away  part  thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  afterwards  takes  away  the  whole,  these  are  larcinies  "^ : 
for  here  the  animiis  Jurandi  is  manifest:  since  in  dte  first  case 
he  had  otherwise  no  inducement  to  oj>en  the  goods,  and  in 
the  second  the  trust  was  determined,  the  delivery  having  taken 
its  effect.  (2)     But  bare  non-delivery  shall  not  of  course  be 

•  See  Vol.  il,  p. 8,  4-f,  *  I  Hal.  P.C,  504.  *  5  liirt.  107. 


(t)  Thi»  pmiit,  to  shortly  ttatetl  in  the  text,  htt  given  rue  to  much  «Ki- 
cuicton ;  Uie  prindfitc,  however,  ot\  urbicli  the  nuniefoiii  oses  tum,  ii  very 
»ijii|>le  ami  ticar,  WherenT  a  \ienon  dcliven  goocb  to  ttnotlier^  he  bh 
tends  therei>y  to  jiari  niih  the  property,  and  the  poiieasion  ot  lheBi«  or 
With  the  ()as*c*w<«i  onljr.    h\  tlie  lint  cuse  no  iardny  can  be  eoooDittail 
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ijiteiidetl  to  arise  tVoiii  a  felonious  design  ;  since  tliat  may 
happen  I'rom  a  variety  of  other  accidents.  (3)     Neilhcr  by  tlie 

by  tlic  taker;  for  it  «  essential  to  larciny,  that  in  tbc  taking,  there  should 
be  trcspasji;  whereas  in  the  case  biip|>osed,  the  owner  voluntarily  parts 
uith  the  abiioliite  dominion  of  the  gjoods,  and  whatever  fraud  may  have 
l*cen  msedj  the  taker  has  gained  no  more  than  the  owner  intended  him  to 
ha^  e.  He,  the  owner,  is  indeed  deceived  i  he  relied  on  a  story  which  wa* 
iiibe  i  he  believed  the  taker  to  be  a  person  (UtfL^rent  tVom  what  he  really 
was,  or,  he  imagined  he  had  a  payment  which  turned  out  to  he  valueless. 
Jn  short,  in  every  one  of  these  cases  it  will  be  found  on  examination,  that 
the  party's  real  complaint  is  not  the  losn  of  the  goods,  but  the  disiappoint- 
ment  as  to  some  promised  etjuivalent.  The  short  rule,  therefore,  as  to  this 
elassiii,  that  whenever  the  property  is  parted  with  as  well  as  the  fxw«cssion, 
no  fraud  in  the  procuring  that  posscission  will  make  the  taking  felonioui». 

Bnt  where  the  owner  parts  only  with  the  possession  of  the  goods,  the 
taking  mayor  may  not  be  felonious;  the  principle  on  which  it  liccomesi 
either  the  one  or  the  other  is,  there  being  or  not  bein^  a  trespass  in  law  in 
the  taking,  and  the  general  praetictd  enterion  to  try  that  by,  is  the  intention 
of  the  taker  at  the  time  of  taking.  A  requests  B  to  lend  him  his  horse  to 
go  to  Richmond  on  ;  he  intends  at  the  time  to  use  the  horse  for  that  pur- 
pose only,  and  B  complying  with  his  request,  intrusts  hiui  with  the  horse 
for  that  purpose.  It  is  clear  that  here  the  possession  is  obtained  fairly,  by 
a  contract  entered  into  between  the  parties ;  A  is  now  the  lawful  special 
owner  of  the  horse,  and  no  unlawful  design  of  appropriating  the  horse  to 
'  himself  conceived  afterwards  pending  the  contract,  can  make  that  first  inno- 
cent taking  a  trespass.  When,  indeed^  the  special  purpose  is  accomplished, 
the  special  property  ceases,  and  the  special  pos^M^sion  also  ceases  in  contem- 
plation of  law;  the  general  owner  is  once  again  invested  with  the  legal  pos- 
session 'f  and  if  Mrn,  afler  the  contract  is  at  an  end,  A  conceives  and  executeii 
the  design  of  riding  the  horse  away,  this  is  a  new  takings  not  made  under 
contract,  but  a  trespass,  and  felonious. 

Next,  let  us  suppose  A  reciyesting  B  to  lend  him  his  horde  to  go  to  Hich- 
mond,  as  before,  but  with  intent  to  ride  him  not  there,  but  eliewherc,  and 
steal  him,  B  complies  with  this  request,  and  intrusts  A  with  the  horse,  for 
the  alleged  purpose  only*  It  is  equally  clear  here  that  the  possession  is  not 
obtained  by  any  contract ;  if  there  were  any  contract,  it  must  be  to  go  to 
Richmond,  for  B  knew  of  no  other  intention ;  but  to  that  contract  A  was 
no  party,  and  therefore  cannot  rely  on  it  The  conclusion  follows,  that  tlic 
possession  not  being  obtained  by  contract,  w'as  by  trespai^s,  and  conse- 
quently the  taking  was  felonious. 

The  short  rule  then  as  to  these  two  classes  of  cases  is  this,  that  where  the 
possession  is  obtained  by  a  fraud  conceived  at  the  time  of  obtiiininjEi:  it,  the 
taking  by  such  fraud  iti  felonious ;  but  that  no  after-conceived  fmud  will 
make  a  taking,  innocent  at  the  time,  felonious.  Ft  is  the  arduous  province 
of  the  jury  to  apply  this  test,  collecting  from  all  the  circumstances  of  a  ease 
what  was  the  prisoners  intention. 

The  student  will  find  tlii^  subject  discussed,  and  all  the  important  easel 
clearly  stated  and  arranged,  in  East's  P.  C.  cap.  16.  s.  302,  ^c. 

(3)  Bare  nou-dcbvery  doc&  not  in  itself  raise  a  presumption  of  a  felonious 
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comnion  law  was  it  larteey  in  any  servant  to  run  away  witli 
tlie  goods  committed  to  him  to  keep,  but  only  a  breach  of 
civil  trusL  But  by  statute  33  Hen.VL  cJ.  the  servants  of 
persons  deceased,  accused  of  embezzling  their  masters*  goods, 
may  by  writ  out  of  chancery  (issued  by  the  advice  of  the  cliief 
[  231  ]  justices  and  chief  baron,  or  any  two  of  them,)  and  proclama- 
tion made  thereupon,  be  summoned  to  appear  personally  in 
the  court  of  king's  bench,  to  answer  their  masters'  executors 
in  any  civil  suit  for  such  goods ;  and  shall,  on  default  of  ap- 
pearance, be  attainted  of  felony.  And  by  statute  21  Hen,  VI I L 
C.7.  if  any  servant  embezzles  his  master's  goods  to  the  %^alue 
of  forty  shillings,  it  is  made  felony ;  except  In  appret|tices, 
ajid  servants  under  eighteen  years  old.  But  if  he  had  not  the 
possession,  but  only  the  care  and  oversight  of  the  goods| 
as  tlie  butler  of  plate,  tlie  shepherd  of  sheep,  and  the  like, 
the  embezzling  of  them  is  felony  at  common  law  **,  (4)  So  if 
a  guest  robs  bis  tnn  or  tavern  of  a  piece  of  plate,  it  is  larceny : 

*>  1  Hal.  P.C.  506. 


r 


ta^Dg^  bat  other  circumstances  will  ohtn  prove  it  to  be  fluch ;  and  many 
cases  even  of  finding  property  aud  retaining  it  havia  been  adjud|^d  to  be 
fctonioua,  where  from  the  circumstances  the  jury  hod  reason  to  conclude 
that  the  finder  knowing  the  owner,  fimiduJently  concealed  the  goods  from 
him,  and  converted  them  to  his  own  use.  Of  this  kind  are  the  caaef  of 
parcels  left  in  hackney  coaches,  and  not  restored  to  the  owners,  where  the 
jury  believed  that  the  coachman  knew  them,  or  the  placet  where  they  were 
to  be  found.    See  2  Ea5t*8  P,  C.  c,  16-  ^  99. 

(4)  The  statute  ot  Hen.  B.  is,  by  the  words  of  it«  so  confined  in  its  oper* 
ations,  and  the  common  law  embracet  so  large  a  number  of  the  ca^«s  that 
might  be  supposed  to  fidl  under  it,  that  it  is  but  little  resorted  to.  But  there 
wa&  a  caie  not  falling  under  it,  and  upon  which  much  doubt  exited  at  com- 
mon law,  where  the  goods  taken  were  first  delivered  to  the  servant  for  the 
master,  and  by  him  misapplied  and  embezalcd  before  they  reached  the  mas- 
ter's handf^  to  tliat  the  master  never  had  any  possewion  of  them  distinct 
from  that  actual  poMeMloti  of  the  tenrant  It  seemed  rather  a  strong  ii(k 
plication  of  technical  reatoaing  under  such  circumslancesi  to  make  the 
aervant^s  embezzlement  a  felonious  taking  from  the  poiiciMoa  of  tbemaiier. 
A  decision  in  the  case  of  a  booker's  clerk,  who  received  a  bill  from  one  of 
his  master's  customers,  and  applied  it  to  his  own  use,  that  this  was  not 
felony,  was  justly  decmad  v«ry  alarming,  and  produced  the  39 G. 3,  c.a5.» 
which  enacu,  that  fdViDlf  or  clerks  who,  by  virtue  of  tlicir  employEDeiil» 
receive  into  thdr  poeseMicMi  0K>ney  or  goods,  bills,  &c.  on  their  mafler's 
account,  and  fraudulently  embefEle  or  secrete  any  port  thereof,  shoU  be 
deemed  to  have  feloniously  stolen  the  same,  and  the>  and  their  abctlor«» 
are  made  pnmshablcbytraiiiiporuiion  for  Imirtccn  years.  3Bii»t's  P.C.  ctti. 
•.13% 
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for  he  hath  not  the  possession  delivered  to  him,  but  merely 
the  use  *=,  and  so  it  is  declaretl  to  be  by  statute  3  &  4  W.  &  M. 
o9*  if  a  lodger  rims  away  with  the  goods  from  his  ready-fur- 
nished lodgingSp  Under  some  circumstances  also  a  man  may 
be  guilty  of  felony  in  taking  his  own  goods :  as  if  he  steals 
them  from  a  pawnbroker,  or  any  one  to  whom  he  hath  deli- 
vered and  entrusted  them,  with  intent  to  charge  such  bailee 
with  the  value ;  or  if  he  robs  his  own  messenger  on  the  road, 
with  an  intent  to  charge  the  hundred  with  the  loss  according 
to  the  statute  of  Winchester  ^  (5) 

There  must  not  only  be  a  taking,  but  a  currying  awm/  g 
cepif  et  asportavit  was  the  old  law-latin.  A  bare  removal 
from  the  place  in  which  he  found  the  goods,  though  the  thief 
does  not  quite  make  off  with  them,  is  a  sufficient  asportation, 
or  carrying  away.  As  if  a  man  be  leading  anotlier's  horse 
out  of  a  close,  and  be  apprehended  in  the  fact ;  or  if  a  guest, 
stealing  goods  out  of  an  inn,  has  removed  them  from  his 
chamber  down  stairs:  these  have  been  adjudged  sufficient  car- 
ryings away,  to  constitute  a  larciny  ^.  Or  if  a  tliief,  intending 
to  steal  plate,  takes  it  out  of  a  chest  in  which  it  was,  and  lays 
it  down  upon  the  floor,  but  is  surprized  before  he  can  make 
his  escape  with  it ;  this  is  larciny  **. 

3.  This  taking,  and  carrying  away,  must  also  be  fclonums:  [  232  } 
that  is,  done  animo  furandi :  or,  as  the  civil  law  expresses  it, 
kicri  camd  \  This  requisite,  besides  excusing  those  who  la- 
bour under  incapacities  of  mind  or  will,  (of  whom  we  spoke 
sufficiently  at  the  entrance  of  this  book%)  indemnifies  also 
mere  trespassers,  and  otiier  petty  offenders.  As  if  a  ser\'ant 
takes  his  master's  horse  without  his  knowledge,  and  brings 
him  home  again :  if  a  neighbour  takes  another's  plougit  tliat 
is  left  in  the  field,  and  uses  it  upon  his  own  land,  and  then  re- 
turns it :  if,  under  colour  of  arrear  of  rent,  where  none  is  due^ 
I  distrem  another's  cattle,  or  seize  them :  all  these  are  misde- 


*  I  Hmwk.  P.C.C.S3.  se* 
'  FOM.  1S3,  194. 
t  3  lasu  loa»  109* 


^   \  Hawk.  PC  c,33.  ^28, 
'  1  Inrt.4-  Kl. 
^  See  peg,  SO. 
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itiesimis  alid  trespiisses,  but  no  felunies  ^  (6)  llie  ordinarv 
disfovery  uia  f'dotiiou.s  intent  is  where  the  jmrty  tloth  it  clan- 
destinely; oi\  being  charged  with  the  Tact,  denies  iu  But 
this  is  by  jk>  means  the  only  criterion  of  criniinah'ty :  for  in 
cases  tliut  may  amonnt  to  hirciuy  tlje  variety  of  circumstaoces 
IS  so  great,  and  the  com phcat ions  thereof  so  mingled,  thai  it 
is  impossible  to  recoont  all  those,  wliich  may  evidence  a  felo- 
nious iulenl,  or  animum  Jiuandi :  wherefore  they  must  be  left 
to  the  due  and  attentive  consideration  of  tlie  court  and  Jury* 

4.  Tins  felonious  taking  and  carrying  away  must  l>e  of 
ike  pasunai  goods  of  anotka:  for  if  they  are  things  real^  or 
savour  of  the  reaky,  larciny  at  the  connnon  taw  cimnot  be 
committed  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal)  Ciinnot  in  their  nature  be 
taken  and  carrieil  away.  And  of  tilings  likewise  that  adhere 
to  the  freehohl,  as  com,  grass,  trees,  and  tlie  hke,  or  lead 
upon  a  house,  no  larciny  could  be  committed  by  the  rules  of 
the  common  law;  but  the  severance  of  them  was,  and  in  many 
things  is  still,  merely  a  trespass  which  dependetl  on  a  subtilly 
in  tht- legal  notions  of  our  ancestorts*  These  things  were  par- 
cel of  tlie  real  estate ;  and  therefore,  while  they  continued  sOy 
could  not  by  any  |)ossibility  lie  the  subject  of  theft,  being  ab- 
[  253  ]  solutely  fixed  and  immoveable  "'•  And  if  they  were  severed  by 
violence,  so  as  to  be  changed  into  moveables ;  and  at  the  same 
time,  by  one  and  the  same  continued  act,  carried  ofl*  by  the 
person  who  severetl  them ;  they  could  never  be  said  to  be 
Uikenjf'om  the  pro]7i'ietm\  in  this  their  newly  acquireil  stale  of 
xiiobility,  (which  i^  essentiai  to  the  nature  o(  larciny,)  being 

«  I  H*I.  PX.  509.  »»  Sc«  Vd.  II.  p,  i«. 

(6)  But  it  mu^t  be  understood,  that  if  the  nrreiir  of  rent,  or  claim  of 
right  be  used  as  a  mere  rojour  to  a  fetonioui  taking,  which,  though  hard, 
is  not  impossible  to  be  proved,  so  far  from  tiiakin];  the  act  ittncMicnt,  ihejr 
are  the  highett  aggruvatioti  of  the  offence.  A  ttro^g  instance  of  thi»  vi» 
the  cose  of  two  pcnions,  yttho  procured  po&scAsion  of  a  house  hy  n  fnuidti- 
lent  ejectment,  and  arre»tod  the  tcmmt,  and  then  rifled  the  house.  This 
wtf»  done  under  tin  nllc^tion  that  vhe  was  the  tenant  <>(  one  of  thetn,  and 
lliat  rent  wan  in  orrcar.  All  this  was  fidw! ;  nnd  the  jury  were  dirccicti,  that 
if  they  believed  thai  ihe  prisoners  had  done  all  thi*  with  an  intent  to  rob. 
they  ought  ii>  fuid  them  guilty.  This  was  done,  oad  they  were  Ciecut«L 
Kiirr's  taH»  Kch  ttr|i.45. 
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never,  as  sucli^  in  tlie  actual  or  ctmstructive  possession  of  any 
oiiCj  but  of  him  who  committed  the  trespiiss.  He  could  not 
in  strictness  be  said  to  have  taken  what  at  that  time  were  the 
personal  goods  of  another,  since  the  very  act  of  taking  wa^ 
what  turned  them  into  personal  goods.  But  if  the  tliief 
severs  them  at  one  time,  whereby  the  trespass  is  completed* 
and  they  are  converted  into  personal  chattels,  in  the  con- 
structive possession  of  him  on  whose  soil  they  are  left  or  laid  ; 
and  conie  again  at  another  time,  when  they  are  so  turned  into 
personalty,  and  take  them  away ;  it  is  larceny  :  and  so  it  is,  if 
the  owner,  or  any  one  else,  has  severed  tliem  "*  And  now,  by 
the  statute  4  Geo.II-  c.32.  to  steal,  or  rip,  cut,  or  break,  witl* 
intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado, 
fixed  to  a  dwelhng-house  or  out-house,  or  in  any  court  or 
garden  thereunto  belonging,  or  to  any  other  building,  is 
made  felony,  hable  to  transportation  for  seven  years;  (7)  and 
to  steal,  damage,  or  destroy  underwood  or  hedges,  and  tlie 
hke,  to  rob  orchards  or  gardens  of  fruit  growing  therein,  to 
steal  or  otherwise  destroy  any  turnips,  potatoes,  cabbages^ 
parsnips,  pease,  or  carrots,  or  the  roots  of  madder  when 
growing,    are''   punishable   criminally,    by  whipping,    small 

"  S  rnst.  109.   1  Hd.  P.C.  510.  9  Geo.  III.  c.41.     13  Geo.  III.  c.  33. 

o  Stat  43Elii.  c.7.   15  Car.IL  c.2.      13  Geo,  IlL  c.  33, 
31  Geo.  IL  c.  35.     6  Geo.  IIL  c48. 

(7)  In  a  cafie  where  the  lead  stolen  was  fixed  to  a  church,  it  was  held 
that  this  was  comprehended  under  the  words  •*any  other  building"  which 
were  not  to  be  confined  in  construction  to  the  same  sort  of  buildings  only 
BB  those  previously  specified  in  the  act.  Lord  Mansfield  said,  there  was  a 
^eat  difference  between  bringing  a  case  within  the  equity  of  an  act,  where 
it  was  not  within  the  words,  and  taking  a  case  out  of  the  meaning  of  an 
act  by  an  equitable  construction,  where  it  was  within  the  words.  That  the 
first  ought  never  to  be  done  in  a  criminal  case,  neither  ought  the  second, 
if  the  cafie  were  in  equal  mischief  with  others  clearly  within  the  meaning  of 
the  act.  That  here  the  words  of  the  act  comprised  the  case  in  question, 
and  churches  were  equally  within  the  mischief  with  dwdling-house^i.  R^  v. 
Parker,  East's  P.  C,  c,  16.  5.  31. 

This  act  has  been  extended  by  the  21  G.  .7.  c,6«.  to  copper,  brass,  and 
bell*metal,  and  to  iron  rails  or  fencing  in  any  square,  court,  or  other  place. 
Instead  of  transportationj  the  court  may  sentence  the  party  to  imprison^ 
ment  with  hard  labour  for  any  term  not  exceeding  three  years  nor  less  than 
one,  and  public  whipping  not  more  tlmn  three  times ;  all  aiders,  abettors, 
nnd  those  who  buy  or  receive  the  things  stolen,  knowing  them  to  be  such, 
arc  made  liable  to  the  same  punishment,  and  maybe  tried  before  conviction 
of  the  principal. 
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fines,  imprisonment,  and  satisfaction  to  the  party  ^Tonged, 
according  to  the  nature  of  the  offence.  Moreover,  the  steal- 
ing by  night  of  any  trees,  or  of  any  roots,  shrubs,  or  plants 
to  the  value  of  5s,  is  by  statute  6  Geo,  III.  c.36.  made  felony 
in  the  principals,  aiders,  and  abettors^  and  in  the  purchasers 
thereof,  knowing  the  same  to  be  stolen  :  and  by  statutes 
6Geo.IIL  c,48.  and  13  Geo. I IL  c.33,  the  stealing  of  any 
[234?  ]  timber  trees  therein  s|iecified  %  and  of  any  root,  slinib,  or 
plant,  by  day  or  night,  is  liable  to  pecuniary  penalties  for  the 
two  first  offences,  and  for  the  third  is  couslituted  a  felony 
liable  to  transportation  for  seven  years-  Stealing  ore  out  of 
mines  is  also  no  larceny,  upon  the  same  principle  of  adherence 
to  the  freehold  ;  with  an  exception  only  as  to  mines  of  black 
lead,  the  stealing  of  ore  out  of  which,  or  entering  the  same 
with  intent  to  steal,  is  felony,  punishable  w^th  Imprisonment 
and  whipping,  or  transportation  not  exceeding  seven  years ; 
aiid  to  escape  from  such  imprisonment,  or  return  from  such 
transportation,  is  felony  widiout  benefit  of  clergy,  by  statute 
25  Geo.  II.  clO.  (8)  Upon  nearly  the  same  principle  the 
steaUng  of  writings  relating  to  a  real  estate  is  no  felony ;  but 
a  trespass  ** :  because  they  concern  the  land,  or  (according  to 
our  technical  language)  savour  o{  the  rcalU/^  and  are  consi- 
dered as  part  of  it  by  tlie  law ;  so  dial  Uiey  descend  Xjo  the 
heit"  together  w^ith  the  land  which  they  concern  ^ 

Bonus,  bills,  and  notes,  which  conceiTi  mere  choses  in 
action^  were  also  at  the  common  taw  held  not  to  1^  such  goodn 
whereof  larciiiy  might  be  conimittetl  j  l^eing  of  no  intritisic 
value',  mid  not  importing  any  property  in  jxjssission  of  the 
person  from  whom  they  are  taken.  But  by  the  statute 
2  Geo,  I L  C.S5.  they  are  now  put  upon  the  same  footing,  with 

^  Oak,  beech,  ctietnui,  wdmit,  wh,         <)  1  Hal.  P,C  51a     Stn.  1137. 
dm^  ccdttTp   fir,  a^p,   lime,  wfCtmm^         '  See  Vol.  11.  pug. 498. 
Uircb,  poplu-,  alder,  larcti,  maple,  and         ^  6  Iiep.3a« 


(8)  By  the  59  &40G.3.  c  77.»  iumniAry  punishments,  increasing  with  tlio 
rcpetidoD  of  the  o6c;nce»,  are  imposed  upon  the  stealing  of  coaI,  culnt,  coke^ 
¥rood,  iron,  ropes,  or  ieaUier,  not  exceeding  five  ihilling*  in  value,  and  from 
ccrtiio  ipedfied  plafies.  This  act  does  not  make  any  new  felony*  but  tub- 
jectf  a  common  law  Telony  to  summary  punishment. 
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respect  tolarciniesjas  the  money  tliey  were  meant  to  secure  (9)* 
By  statute  ISGeo,  IL  c.  13.  officers  or  servants  of  the  bank 
of  England,  secreting  or  embezzling  any  notej  bill,  warrant, 
bond  J  deed,  security,  money,  or  effects  intrusted  with  tliem 
or  with  the  company,  are  guilty  of  felony  without  benefit  of 
clergy*  Tlie  same  is  enacted  by  statute  24?  Geo.  IL  c.  1  L  with 
respect  to  officers  aiid  ser\*ants  of  the  Soudi-sea  company. 
And  by  statute  7  Geo.  Ill,  c»  50*  if  any  officer  or  servant  of 
the  post-office  shall  secrete,  embezzle,  or  destroy  any  letter 
or  pacquet,  containing  any  bank  note  or  other  valuable  paper 
particularly  specified  in  the  act^  or  shall  steal  die  same  out  of 
any  letter  or  pacquet,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter  or  pacquet  [  235  3 
w^ith  which  he  has  received  money  for  die  postage,  or  shall 
advance  the  rate  of  postage  on  any  letter  or  pacquet  sent  by 
the  post,  and  shall  secrete  the  money  received  by  such  ad- 
vancement, he  shall  be  guilty  of  single  felony  { 1 0).  Larciny 
also  could  not  at  common  law  be  committed  of  treasure- 
trove,  or  wreck,  till  seized  by  the  king  or  him  who  hath  the 
franchise,  for  till  such  seizure  no  one  hath  a  determinate 
properly  therein  (11).    But,  by  statute  26  Geo.  II.  c.  19,  plun- 

(9)  The  principle  and  tlie  provisions  of  this  act  are  extended  by  the 
3Q.4.  C.24.  to  the  receivers  of  such  scciiridcs*    See  ante^  p,  133,  n,lQ. 

(10)  By  the  same  statute  (7G.3.  c,  50,)  it  b  made  a  capital  felony  in  any 
person  to  rob  a  mail  of  any  letter  or  pacquet,  or  to  steal  any  letter  or  pacquet 
out  of  any  mail,  or  bag,  or  pobt-office,  although  such  robbery  or  stealing 
shall  nfit  appear  to  have  been  from  the  person,  or  on  the  highway,  or  in 
any  dwelling-house  or  out-house,  and  although  no  person  was  put  in  fear 
by  it  Thb  i>talnte,  it  has  been  observed,  does  not  make  the  stealing  let- 
ters  generally  a  capital  oflfence,  but  only  stealing  them  frotn  certain  specified 
places :  this  is  a  definite  act,  local  in  its  nature,  and  cannot  be  extended  by 
Goostniction  to  a  new  taking  in  every  county  into  which  the  thing  is  con- 
veyed, as  it  would  on  genend  principles  in  the  case  of  simple  larciny.  And 
therefore  where  a  prisoner  had  stolen  the  letters  out  of  the  Bristol  mail 
somewhere  in  Wilts  or  Berks,  and  did  not  leave  the  coach  till  it  arrived  at 
Hyde  Park  Comer,  he  was  held  to  have  been  improperly  tried  and  con- 
victed at  the  Old  Bailey ;  for  the  offence  was  not  committed  in  Middlesex, 
but  was  complete  in  one  of  those  two  former  counties.  East's  P.  C,  cAG* 
s*5&*    Thomas's  case.     See  post,  pp,  304. 305. 

(1 1)  There  seems  to  be  some  incorrectness  in  the  generaliiy  of  this  po- 
sition, as  applied  to  treasure-trove,  waifs,  Ac;  for  though  the  lord  has  no 
determinate  property  in  them  till  seizure,  the  true  owner,  though  unknown, 
has  still  s  property  in  thet n.  Where,  indeed,  the  circumstances  of  the  case 
furnish  a  presumption  of  an  intended  dereliction  of  such  property  on  the 

part 
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deriiig  or  stealing  from  any  sliip  in  distress  (wliether  wreck 
ur  no  wreck)  is  fulony  wiilmui  benefit  of  clergy  :  in  like  man- 
ner, as,  by  the  civil  Iaw^%  this  iji humanity  is  punishe<l  in  the 
5ame  degree  as  the  most  atrocious  tlieft. 

LAUCfNV  also  cannot  be  committetl  of  animals,  in  whicli 
tliere  is  no  property  either  absolute  or  rjuahfied  :  as  of  beasts 
that  are  Jh'ac  naturae,  and  unreclaimed,  such  as  deer,  bares« 
and  conies^  in  a  forest,  chase,  or  warren  ;  fish,  in  an  open 
river  or  pond  ;  or  w Ud  fowls  at  their  natural  liberty  ^  But 
if  they  are  reclaimed  or  confined,  and  may  serve  for  ftXKl,  it 
is  otiierwise  even  at  common  iaw^ :  for  of  deer  so  inclosed  in 
a  park  that  they  may  be  taken  at  pleasure,  fish  in  a  trunk, 
and  pheasant**  or  partridges  in  a  niew',  larciny  may  be  com- 
mitted ".  And  now,  by  statute  SGeo.L  c.22.  to  hunt,  wound, 
kill,  or  steal  any  deer  ;  to  rob  a  warren ;  or  to  steal  fish  IVont 
a  river  or  pond  (being  in  these  cases  armed  and  disguised); 
also  to  hunt^  wound,  kill,  or  steal  ajiy  deer,  in  the  king's  furests 
or  chases  inclosed,  or  in  any  otlier  inclosed  place  where  deer 
have  been  usually  kept ;  or  by  gift  or  promise  of  reward  to 
procure  any  person  to  join  tliem  in  such  unlawful  act ;  all 
these  are  felonies  without  benefit  of  clergy-  And  the  statute 
I6Geo,  IIL  C.30.  enacts,  that  every  unauthorized  person,  hh 
aiders  and  abettors,  who  shall  course,  hunt,  shoot  at,  or  other- 
wise attempt  to  kill,  woimd,  or  destroy  any  red  or  fallow  deer 
in  ani/  forest,  chase,  purlieu,  or  antient  walk,  or  in  any  inclos^ii 
park,  paddock,  wootl,  or  other  ground,  where  deer  are  usually 
[  23fJ  ]  kept,  shall  forfeit  the  sum  of  20/.,  or  for  every  deer  actually 
killed,  wounded,  destroyed,  taken  in  any  toyl  or  snare,  or 
carried  away,  the  sum  of  30/.,  or  double  iJiose  sums  in  case 
the  offender  be  a  keeper  :  and  upon  a  second  offence,  (whe- 
ther of  the  same  or  a  different  species,)  shall  be  guilty  of 
felony,  and  transportable  for  seven  years.  Which  latter 
punisliment  is  likewise  inflicted  on  all  persons  armed  with 
offenjsive  weapons,  who  shall  come  into  such  places  with  an 
intent  to  commit  any  of  the  said  offences,  and  shall  there  un- 

*  Gm6  6«2.  18.  "  1  H«»k.  PX.  €.93.  §41.     1  Hal. 

*  I  Hit  P. €.511.     Vo^m^.  PX.  511. 


fmn  of  th^  owtt^,  thcire  the  rule  hoick  good,  bcctute  the  taJdi^  It  aot 
%fgmh%  hit  wiU.    Katt't  P.  C.  c«  1 6.  t.  4a 
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lawfully  beat  or  wound  any  of  the  keepers  m  tire  execution  of 
their  officesj  or  shall  attempt  to  rescue  any  person  trom  their 
custody.  (12)  Also  by  statute  5Geo.III,  c.  I't.  the  j:>enaity 
of  transportation  for  seven  years  is  inflicted  on  pei'sons 
steahng  or  taking  fisli  in  any  water  within  a  park,  paddock, 
garden,  orchard,  or  yard  :  and  on  the  receivers^  aiders,  and 
abettors  :  and  tlie  like  punishment,  or  whipping,  fine,  or  im- 
prisonment, is  provided  for  the  taking  or  kdhiig  of  conies  ^ 
by  night  in  o|>en  warrens:  and  a  forfeiture  of  five  pounds  to 
the  owner  of  the  fishery,  is  made  payable  by  |>ersoiis  taking 
or  destroying  (or  ai tempting  so  to  do)  any  fish  in  any  river 
or  other  water  within  any  inclosed  ground,  being  private 
property.  ( 1 3)  Stealing  hawks,  in  disobedience  to  the  rules 
prescribed  by  the  statute  37EdwvIIIt  c.  1 9.,  is  also  felony  ".{14) 


*  See  Stat.  22  &  25  Car.  1 1,  c.  25. 


^  3  In*t98. 


(12)  This  statute,  by  imposing  a  minor  penalty  for  the  same  offence/was 
held  to  have  virtually  repealed  that  part  of  the  clause  in  the  preceding 
statute  whkli  relates  to  the  hunting,  6cc,  deer  by  per^n^  not  armed,  and 
disguised.  During  the  existence  of  thiii  act,  therefore,  no  indicimeat  lay 
for  deer-stealing  in  the  first  instaace ;  but  these  clauses  M'tre  repesdod  I^ 
the  42  G.  3,  i\  107.  This  statute  distinguishes  between  the  offences  of  hunt- 
ing, wounding,  or  destroying  deer  in  indosed  and  uninclosed  places ;  the 
first  h  felony  punishable  in  the  principal,  idders  and  ohcttorsjby  trans[jort* 
ation  for  seven  years ;  the  second  subjects  the  offender,  for  the  first  time, 
to  a  penalty  of  50/.,  to  be  doubled  la  case  he  is  a  keeper  or  in  any  manner 
entrusted  with  the  care  of  the  deer.  This  penalty  of  50/.  (by  5 1  G.3.  c.  J  20*,) 
may  be  mitigated  at  the  diseretion  of  the  convicting  magistrates  to  any  sum 
not  less  than  20/.  If  the  penalty  he  not  immediately  paid,  and  cannot  be 
levied  by  distress,  the  offender  is  to  be  imprisoned  for  six  months;  and  the 
repetition  of  the  offence  makes  the  party  a  felon,  liable  to  transportation 

*  for  seven  years. 

As  to  the  other  capital  felonies  under  the  9G.1,  c.22.,  mentioned  in  the 
text,  they  are  now'by  the  4  GA.  c.  54>  punishable  with  tnmsportation  for  seven 
years,  or  imprisonment  with  or  without  hard  labour  for  any  term  not  ex- 
ceeding three.     Sec  ante,  p.  4.  n,  U 

(13)  The  words  in  the  statute  are,  fish  "  bred,  kept,  or  preserved*'  in  any 
river,  &c, ;  and  where  the  fish  were  taken  from  a  river,  which  ran  its  na^ 
tural  courue  through  an  inclofsed  park,  and  in  which  the  fish  were  no  othcr^ 
wise  preserved  than  by  a  prohibition  of  persons  from  angling  within  the 
park  walls,  but  the  fish  passed  freely  in  and  out  of  the  park,  the  case  was 
held  not  to  be  within  the  statute.  Carradice  and  Cleasby's  casCj  2  Russell^ 

L. 1199. 

(14)  Stealing  hawks,  in  disobedience  to  the  rules  prescribed  by  the  sta- 
tute 34  Ed.  5.  c.  22.,  b  made  felony  by  tlie  statute  57  Ed,3*  c.  1 9.  The  former 
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It  is  also  said  *  that,  if  swans  be  lawfully  marked,  it  is  felony 
to  steal  them,  though  at  large  in  a  public  river  ;  nod  that  it  is 
likewise  felony  to  steal  them,  though  unmarked,  if  in  any  pri* 
vate  river  or  pond  ;  otherwise  it  is  only  a  trespass.  But  of 
all  valuable  domestic  animals,  as  horses  and  otlier  beasts  of 
draught,  and  of  all  animals  domitae  naturae^  which  serve  for 
fooil,  as  neat  or  other  cattle,  swine,  poultry^  and  the  like,  and  of 
their  fruit  or  produce,  taken  from  them  while  living,  as  milk  or 
wool  3^,  larciny  may  be  committed  ;  and  also  of  the  flesh  of 
such  as  ai'e  either  domitae  or  fivae  naiuraf^  when  killed'. 
£  235*  ]  As  to  those  animals  which  do  nut  serve  for  food,  and  which 
iherelbre  the  law  holds  to  have  no  inti*insic  value,  as  dogs 
of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasure, 
though  a  man  may  have  a  base  property  therein,  and  main- 
tain  a  civil  action  for  the  loss  of  tliem  *|  yet  they  are  not  of 
such  estimation,  as  that  the  crime  of  stealing  them  amounts 
to  larciny  k  But  by  statute  loGeo.III.  c.l8*  very  high  pe- 
cuniary penalties,  or  a  long  imprisonment,  and  whipping  in 
their  steady  may  be  inflicted  by  two  justices  of  the  peace, 
(with  a  very  extraordinaiy  mode  of  appeal  to  the  tpiarter 
iessions,)  on  such  as  steal,  or  knowingly  harbour  a  stolen 
dog^  or  have  in  their  custody  the  skin  of  a  dog  that  has  been 
stolen*^. 


Notwithstanding,  however,  that  no  larciny  can  l)e  com- 
mitted, unless  there  be  some  property  in  the  thing  taken,  and 
an  owmer  ;  yet,  if  the  owner  be  unknown,  provided  there  be 
a  property,  it  is  larciny  to  steal  it ;  and  an  indictment  will 
lie  for  tlie  gootis  of  a  person  unknown  ''.     In  like  manner  as. 


*  Bait.  Just  c.l5fi. 

3"  Dal.  21,  Crcinipt.S6.  t  HaM^k. 
P.  a  c.  33.  $43.  1  HaJ.  P.C.  511. 
The  King  t*.  Martin,  by  atl  the  judges. 
F.  t7G«o.IIL 

•  1  Hal.  P.  C.  51U 


See  Vol.1  L  pag  393. 
1  Hal.  P,  C.  512. 
See  Uiv  rcmarkk  iti  pag.  4.      T!ic 
hatli   now   (continued  eigblera 
tcffiionf  of  parUament  unrepcal^. 
•»  I  Hal  P.C.  S\2, 


ttmrut«  describes  what  1;$  to  be  done  by  the  finder  of  a  etniv  fnlcon«  tercelct^ 
lancT,  laneret,  or  other  falcon,  and  puni^hen  him  who  conceals  tuch  falcon, 
Ac.  yhh  two  yearn  impriionmcnt,  and  the  price  of  the  bird  to  be  paid  to 
hif  lord.  Lord  Coke  is  positive  that  the  word  hawk  was  not  in  the  ori- 
ginal roll  of  the  ttct»  and  toys  Ihat  "  the  law  cxtcndcth  oaly  10  Mich  ai  be 
^  die  kmde  M  tmaXtxm^**  loxtg  winged.     5  littt,  97 . 
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amon^  the  Romans,  tlie  h\r  Hostilia  de  furtis  provided  that 
A  prosecutiQii  for  theft  might  be  carried  on  without  the  in* 
tervention  of  the  owner  **•  This  is  the  case  of  stealing  a 
shroud  out  of  a  grave ;  which  is  the  property  of  those,  wht>- 
ever  they  were,  that  buried  the  deceased  :  but  stealing  the 
corpse  itself,  which  has  no  owner,  (though  a  matter  of  great 
indecency,)  is  no  felony,  unless  some  of  the  grave-clothes  be 
stolen  with  it  ^  Very  different  from  the  law  of  the  Franks, 
which  seems  to  have  respected  botli  as  equal  oSences :  when 
it  directed  that  a  person,  who  had  dug  ii  coqise  out  of  the 
ground  in  order  to  strip  it,  should  be  banished  from  society, 
and  no  one  suffered  to  relieve  his  wants,  till  the  relations  of 
the  deceased  consented  to  his  readmission  *.  (15) 

Having   thus   considered    the    general   nature  of  simple 

larciny,  I  come  next  to  treat  of  its  jmnijhmeiiL  Tlteft,  by 
the  Jewish  law,  was  only  punished  with  a  pecuniary  fine,  and 
satisfaction  to  die  party  injuretl  '\  And  in  the  civil  law,  till 
some  very  late  constitutions,  we  never  find  the  punishment  [  236*  ] 
capital  The  laws  of  Draco  at  Athens  punished  it  with 
death  :  but  his  laws  were  said  to  be  written  in  blood ;  and 
Solon  afterwards  changed  the  penalty  to  a  ])ecuniary  mulct. 
And  so  the*  Attic  laws  in  general  continuetl ' ;  except  that 
once,  in  a  time  of  dearth,  it  was  made  cjipital  to  break  into  a 
garden,  and  steal  figs :  but  this  law,  antl  the  informers  against 
the  offence,  gi'ew  so  otlious,  that  from  them  all  malicious 
informers  were  styled  sycophants;  a   name  which  we  have 

*  Grmvin,  ^  8,  §  106.  *"  Eiod.  c.  xtit. 

'  Sec  VoLJL  p«g.429.  *  Fetil^  LL^Jilk.  1,1.  tU.5, 

»  Monttf4q.  Sp-  L.   b.  30.  chJS. 

(15)  The  offence,  however,  even  when  camrakted  for  the  purpose  of 

diasectian,  is  punisbed  us  a  mi^kmcanor.  R.  v.  Lj^nftf  S  T.  R*  7S3. 

The  punish  in  eiTt  of  those  who  violated  the  sanctity  of  ficpidchrcs,  hik! 
Blole  dead  bodies^  was  very  severe  by  the  civil  law.  If  the  jierson  con- 
victed was  of  low  condition  [humUioru  f<irtti$i£t\  it  was  death  ;  if  of  higher 
rank^  banishment,  or  the  mines.  Kf.  xlvii.  12.  10, 

It  is  a  eommon  notion  that  the  French  bw  tidtes  no  cognisance  of  this 
offence ;  but  it  u  t>unished  by  imprisonment  for  any  period  not  lest  thaa 
three  mottihs,  or  more  than  a  year,  and  a  fine  Dot  Ufi«  than  li,  or  more 
than  900  francs.    Code  Fenal|  h  lii.  t*  f « 160. 

T  2 
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much  perverted  from  its  original  meaning*  From  these  ex- 
amples, as  well  as  tlie  reusoii  of  tlie  thing,  many  learned  and 
scmpulous  men  have  questioned  the  pnopriety,  if  not  lawful- 
ness, of  inflicting  capital  punishment  for  simple  theftj.  And 
certainly  the  natural  pnnishoieut  for  injuries  to  proj:>erty  seems 
to  be  the  loss  of  tlie  offender's  own  property :  which  ought 
to  be  universally  the  case,  were  all  men's  foi-tunes  ecpial.  But 
as  those  who  have  no  property  themselves,  are  generally  tlie 
most  ready  to  attack  the  property  of  others,  it  has  been 
found  necessary  histead  of  a  pecuniary  to  substitute  a  corpo- 
ral piniishmerit ;  yet  how  far  this  corporal  punishment  aught 
to  extend,  is  what  has  occasioned  the  doubt.  Sir  ITiomas 
More*",  and  the  marcjuis  Beccaria^  at  the  distance  of  more 
than  two  centuries  from  each  odier,  have  very  sensibly  pro- 
posed that  kind  of  corporal  punishment,  which  approaches 
the  nearest  to  a  pecuniary  satisfaction ;  viz,  a  temporarj^  im- 
pristmment,  with  an  obligation  to  labour,  first  for  the  party 
robbed,  and  aft4erwards  for  the  public,  in  works  of  the  most 
slavish  kind :  in  order  to  oblige  the  offender  to  repair,  hy  his 
industry  and  diligence,  the  tlepredations  lie  has  committed 
upon  private  property  and  public  orden  But  iiotwiil>standtng 
all  the  remonstrances  of  speculative  politicians  and  moralists, 
the  punislimenl  of  theft  still  continues,  throughout  the  great- 
est pari  of  Eurofie,  to  be  capital :  and  Pufiendorf  %  together 
with  sir  Matthew  Hale",  are  of  opinion  that  this  must  always 
be  referred  to  the  prudence  of  the  legislature ;  who  are  to 
judge,  say  they,  when  crimes  are  become  so  enormous  as  to 
require  such  sanguinary  restrictions  "^  ?  Yet  both  these 
writers  agree,  that  such  punishment  should  be  cautiously  in- 
flicted, and  never  w  ithout  the  utmost  necessity. 

^  £ii  mim  ad  vindkamh  fi4rta  nimii   JUiit   mql^mm  imiukine  mt^  iktiictm 

'i  V*dftJ)e  ncfiif^Hrtumtimidtr  (am     hctrf  putrm;   ^utim  vm^  iii  "ffttfirtil. 


[  mefue  uih  poena  ««f  ianM,  nt  nh  latroci^ 
nm  cahibe^t  MS,  pu  nuiUm  aiiam  artem 

^*^'  Oto^.  1750.  img,2U)^Dem^U4; 
nin*  ie^  Monica,  fuanfuam  inctetnetu  tt 
lamen  jtecunia  JUnum,  ft'Btud 
1«<w<r,  muUitnrit .  nt  jmttmnM  Dmtm^  in 
mm  ksc  cUrmcntiat  qua  jtater  imjt 


alque  h0miadietm  tt  ae^uo  puniri,  ntfiutt 
tU  (ojnnitr)  ^i  nnciat.   {itfid.S9,} 

•  Cb.  22. 

■ae.  j.  n.  &g.  1.8,  C.3.  |S$, 
"  1  H»l  P.C13, 

•  See  pig.  9. 
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Our  antient  Saxon  !aws  nominally  punished  theft  with 
death,  if  above  the  value  of  twelvepence :  but  the  crinihial 
was  permitted  to  recleem  his  life  by  a  pecuniary  ransom  ,*  as, 
among  their  ancestors  the  Germans,  by  a  stated  immber  of 
cattle  P*  But  in  the  ninth  year  of  Henry  tlie  first,  this  power 
of  redemption  was  taken  away,  and  all  persons  guilty  of 
larciny  abo%*e  die  value  of  twelvepencej  were  directed  to  be 
hanged;  which  law  continues  in  force  to  this  day''.  For 
though  the  interior  species  of  theft,  or  petit  larciny,  is  only 
punished  by  imprisonment  or  whipping  at  common  law  %  which 
by  statute  4 Geo. I.  ell.,  niny  be  extended  to  trajisportation 
for  seven  years,  as  is  also  expressly  directed  in  the  case  of 
the  plate-glass  company  %  yet  the  punislunent  of  grand  lar- 
ciny, or  the  stealing  above  tlie  value  of  twelvepence,  (wfiich 
sum  was  the  standard  in  the  time  of  king  Athelstan,  eight 
hundred  years  ago,)  is  at  common  law  regularly  death. 
Which,  considering  the  great  intermediate  alteration  ^  in  the 
price  or  denomination  of  money,  is  undoubtedly  a  very 
rigorous  constitution ;  and  made  sir  Henry  S|)elman  (above 
a  century  since,  when  money  was  at  twice  its  present  rate) 
complain,  that  while  everj^  thing  else  was  risen  iu  its  nominal 
value,  and  become  dearer,  the  life  of  man  had  continually 
grown  cheaper".  It  is  true,  that  the  mercy  of  juries  will  [ 
often  make  them  strain  a  point,  and  bring  m  larciny  to  be 
under  the  value  of  twelvepence,  when  it  is  really  of  much 
greater  value:  but  this,  though  evidently  justifiable  and 
proper^  when  it  only  reduces  the  present  nominal  value  of 
money  to  the  antient  standard  ''j  is  otherwise  a  kind  of  pious 
perjury,  and  does  not  at  all  excuse  our  common  law  in  this 
respect  from  the  imputation  of  severity,  but  rather  strongly 
confesses  the  charge.  (16)  It  is  likewise  true,  that  by  the  mer- 

f  Tac-  lie  m&r.  Cerm.  c.l2.  even  suppose  [it]  to  mean  the  solidus  Ic' 

''   I  Hal.  P.  C»  19.     5  Inst*  53.  ^n/it  mentioned  |jy  LyndtfwcHie   {Prov, 

^  3  I  list.  218.  L  3.  L 13,   Sec  VoL  I ! ,  pag.  ^09. )  or  the 

'  SUt.  iSGed.  III.  c,  as,  72dpartof  a  pound  of  gold,  is  only  equal 

^  III  the  rdgo  of  king  Henry  I.  tJie  to  13*.  4rf.  of  the  pre&etit  standard. 

frtatcd  value  at  the  eidierjuer  of  a  pus-  **   Gtfiu,  t}50. 

turc-fed  ox,  was  one  shilling;  (DieL  de  "^2  Inst.  189, 

Scacc*   k\*  I  70  whkh|  if  ire  ibould 


258   ] 


(16)  It  k  tittle  better  tlian  a  piouii  {jcrjtiry,  if  such  a  tcnn  be  at  nil  allow- 
Bbk|  even  wheii  restrftincd  within  ibe  \\\\\\u  prescribeJ  by  the  text.     If  this 

T  3  i.j>iein 
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dfiil  extensions  of  the  benefit  of  clergj^  by  our  modem  statute 
law,  a  person  who  commits  a  simple  larciny  to  the  value 
of  thirteen  pence,  or  thirteen  hyndred  poundii,  though  guilty 
of  a  capital  offence,  shall  be  excused  the  pains  of  death ;  but 
this  h  only  for  the  first  ciffence.  And  in  many  cases  of 
simple  larciny  the  benefit  of  clergy  is  taken  away  by  statute  : 
as  for  horse-stealing  in  the  principals,  and  accessories  both 
before  and  qfth'  the  fact  * ;  theft  by  great  and  notorious  thieves 
in  Northumberland  and  Cuinlierland  ^ ;  taking  woollen  cloth 
fipom  off  the  tenters  [in  the  night  time]  *,  or  lint?ns,  fustians, 
:  eallicoes,  or  cotton  goods,  from  the  place  of  manufiicture*  ; 
(which  extends,  in  the  last  case,  to  aiders,  assisters,  pro- 
curers, buyers,  and  receivers;)  feloniously  driving  away,  or 
otherwise  stealing  one  or  more  sheep  or  other  cattle  speci- 
fied in  the  acts,  or  killing  them  with  intent  to  steal  the 
^•vhole  or  any  part  of  tlie  carcase**,  or  aiding  or  assisting 
therein ;  tliefts  on  navigable  rivers  above  tlie  value  of  forty 


«  Stat.  1  Edw.  VL  c.  12.  2kS 
Edw.  VI.   c,  33.     31  Elb.  c,3  2, 

f  Sut.  18  Car.  II.  c.3. 

*  StaL.  21  Car.  I L   c.S,      But  at  it 

melimei  ia  difficult  to  prore  the  iden- 
tity of  the  goods  so  stolcni  tlie  onus  jm^^ 
handi  m\h  respect  to  ianocence  is  now 
hf  statute  15  G*^  II.  c*S7.  thrown  on 
the  personi  id  wboac  custodj  iuch  goods 
an;  found ;  the  failure  wbereof  h,  fof 
ibc  first  time,  a  inisdcmesnor  punish-. 
able  by  the  forfeiture  of  the  treble  va- 
Itia ;  for  the  second,  by  Imprifonment 


also ;  and  ilie  tlitrd  tame  it  becomes  a 
ft'Iony,  punished  with  tranaportation  for 
seven  year*.  (17) 

•  Sue.  18  Goo.  1 1,  e.  37.  Note,  in 
the  tluce  last  cases  an  option  h  given 
to  the  judge  to  transport  the  offender : 
for  tifr  Ifx  the  first  case,  for  icven  j^rarf 
in  the  second,  and  for  ySnirfcim  ytan  in 
the  third ;  —  m  the  lint  and  third  tmm 
uufead  of  sentence  of  deaths  in  the  m^ 
cond  njirr  sentence  is  given. 
*  Sui.  14Geo.ILc.6.  15G«o.II. 
C.54.     See  Vol.  I.  pag.88. 


lyftem  of  adaptAt)on»  even  tlius  Umiteii,  were  to  be  applied  to  all  the  caiei 
111  our  law,  to  yrhkh  it  might  be  applied,  it  is  not  very  easy  to  foresee  all  the 
6f»nsequcncGs.  WTiat,  for  example,  would  become  of  th«  statutory  qualifi- 
cation for  the  elective  franchise  in  freeholders  ?  But  in  truth,  besides  the 
'  daogeroiis  responsibility  which  junea  take  upon  themselves,  when  tbey  thus 

mper  wHli  the  law  on  aecount  of  some  real  or  imagined  defect  in  it,  such 
partial  and  incomplete  remediet  as  they  a^ord  thereby  arc  the  turcat  mods 
of  dclajring  a  more  regular  and  perfect  alteration > 

(17)  The  provision  of  18  C.:;.  C.J.  if  repealed  by  iG.^.c.  116.,  as  is  the 
ttmilaronc  in  18G.2.  c.27,,  by  the  51G.3,  c*4l.  TbciG,4.  c.53.repeali 
the  capital  part  of  the  22  C.  2.  C5.,  and  substilutea  tramportation  for 
life,  or  any  term  not  less  than  seven  year*^,  or  impHsonniriit  with  or  without 
hard  labour  for  any  term  not  eatcucdlug  seven  years. 
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shillings  ^ ;  or  being  present,  aiding  and  assisting  thereat  (1%) ; 
plundering  vessels  in  distress,  or  that  have  sufiered  tbil^  [  2S9  ] 
wreck  "^ ;  stealing  letters  sent  by  the  post*;  and  also  ateaUng 
deer,  fish,  hares,  and  conies  under  the  peculiar  circumitaooM 
mentioned  in  the  Waltham  black  act '.(1 9)  Which  additieml 
severity  is  owing  to  the  great  malice  and  mischief  of  the  theft 
in  some  of  these  instances ;  and,  in  others,  to  the  difficultias 
men  would  otherwise  lie  under  to  preserve  those  goodfi 
which  are  so  easily  carried  off.  Upon  which  last  principle 
the  Roman  law  punished  more  severely  than  other  thievn 
the  abigeif  or  stealers  of  catde^;  and  the  balneariif  or  such 
as  stole  the  clothes  of  persons  who  were  washing  in  the  pub- 
lic baths  ^ ;  both  which  constitutions  seemed  to  be  borrowed 
from  the  laws  of  Athens  K  And  so,  too,  the  antient  Goths 
punished  with  unrelenting  severity  thefts  of  cattle,  or  coni 
that  was  reaped  and  left  in  the  field :  such  kind  of  pn^Mrtj 
(which  no  human  industry  can  sufficiently  guard)  b^ng  as* 
teemed  under  the  peculiar  custody  of  Heaven^.  And  thus 
much  for  the  offence  of  simple  larciny. 

MrxED  or  compound  larciny  is  such  as  has  all  the  proper- 
ties of  the  former,  but  is  accompanied  with  either  one,  or 
both,  of  the  aggravations  of  a  taking  from  one's  house  ot  per^ 
son.  First,  therefore,  of  larciny  &om  the  house,  and  then  of 
larciny  from  the  person. 

1.  Larctny  firom  the  house,  though  it  seems  (firom  the 
considerations  mentioned  in  the  preceding  chapter  ^)  to  have 
a  higher  degree  of  guilt  than  simple  larciny,  yet  it  is  not  at  all 
distinguished  from  the  other  at  common  law  ^ ;  unless  where 
it  is   accompanied  with   the  circumstance  of  breaking  the 

'  Stat  24  Geo.  II.  c.  45.  "  IHd.  i.  17. 

*  St.  12Ann.  8t.2.  c.  IS.  26Geo.II.  '  Pott  Antiq.  b.I.  c.36. 

C.19.  ^  J  Stiernh.  dejure  GoUu  /.S.  c.5. 

«  SUt  7  Geo.  III.  C.50.  ^  See  pag.S23. 

f  Stat  9  Geo. I.  c.22.  »  1  Hawk.  P.C.  c.S6.  %  1. 
«  jy.47.  tl4. 

(18)  This  ftntute  is  also  repealed  as  to  iu  capital  punishment  by  4G.4. 
c.  53.,  and  the  same  punshment,¥rithout  reference  to  the  value  of  thegoodf, 
substituted,  as  meadoiied  in  the  last  note. 

(19)  See  ante,  p.aS4,sa5. 
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house  by  night ;  and  ihvii  we  have  seen  that  it  falls  under 
another  description,  viz,  tliat  of  burglary.  But  now  by  se- 
veral nets  of  parliament^  (the  history  of  which  is  verj^  inge- 
niously deduced  by  a  learned  modem  writer  '"j  who  hath 
shewn  them  to  have  gradually  arisen  from  our  improve- 
£  240  ]  ments  in  trade  and  opulence, )  the  benefit  of  clergy  is  taken 
from  larcinies  committed  in  an  house  in  almost  every  in- 
stance ;  except  that  larciny  of  the  stock  or  utensils  of  the 
plate-glass  company  from  any  of  their  houses,  cjr.  is  made, 
only  a  single  felony,  and  liable  to  transportation  for  seven 
years"-  (20)  The  multiphcity  of  the  general  acts  is  apt  to 
create  some  confusion ;  but  upon  comparing  them  diligently 
we  may  collect,  that  the  benefit  of  clergy  is  denied  mion  the 
following  domestic  aggravations  of  larciny;  i^/^.  First,  in 
larcinies  al^otv  the  value  of  twelvepence^  committed,  1*  In  a 
ehurch  or  chapel,  with  or  without  violence,  or  breaking  the 
same  ** :  2.  In  a  booth  or  tent  in  a  market  or  lair  in  the 
day-time  or  in  the  night,  by  violence  or  breaking  the  same; 
the  owner  or  some  of  \\\s  family  being  therein  ^ :  3.  By  rob- 
bing a  dwelling-house  in  the  day-time  (which  robbing  unplies 
a  breaking),  any  person  being  therein '' :  4,  In  a  dweUing- 
bou^^c  by  day  or  by  night,  without  breaking  the  same,  any 
person  being  therein  and  put  in  tear  ^ :  which  amounts  in 
law  to  a  robbery :  and  in  both  these  last  cases  the  accessory 
before  the  fact  is  also  excluded  from  his  clcrg}^  {21 )  Secondly, 
in  larcinies  to  the  valtu'  ^fj^^^'  ^hiilings^  committed,  1.  By 
breaking  any  dwelling-house,  or  any  outhouse,  shop,  or 
warehouse  thereunto  belonging  in   the   day-time,   although 

•™  B«rr,  375,  ij-c  p.  482,  jfc  4Ui  cd.  p  Stat,  5SL6Ed.  VI.   c,0,      1  H*L 

•*  Stot,  13  Goo,  II L  c.  38.  P.  C.  5*22. 

^  dlAC  *23Hiti.Vin.  c.  1.  1  E4w«  4  sml  9&4W.&M.  c.  9. 

VI.  c  12.     1  Hd,  PC.  518.  ^  Ibid. 


(20)  But  the  statute  58 G. 5.  cxvii.  (Local  aiui  Private  act*),  which  con- 
tinued the  13G.  3.  C.38.,  enables  the  court  l)efore  whom  any  snch  ofl^ndcr 
h  tried,  to  adjudge  him  to  iuU'er  such  less  punishment  as  the  court  fehall 
think  fit  to  award. 

(21)  It  should  be  observed^  that  none  of  the  statutes  whtch  take  away 
Ibc  benefit  of  clergy  from  the  respective  o(fi*ncea  mentioned  in  this  fir*t 
claM,  specify  that  the  value  of  the  things  taken  must  exceed  I2d,;  but  as  it 
14  unnecessary  to  pray  for  clergy  in  petit  Iftfccny»  these  ctntiitcsi  wiU  not 
apply  to  cases  where  the  goods  taken  fall  short  of  tiiat  amoufit. 
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no  person  be  therein  • ;  which  filso  now  extends  to  aiders, 
abettors,  and  accessories  before  tlie  fact  * :  2.  By  privately 
stenling  goods,  wares,  or  merchandize  in  any  shop,  ware- 
house »,  coach-house,  or  stable^  by  day  or  by  night ;  though 
the  same  be  not  broken  open,  and  though  no  pei'soo  be 
therein  *:  which  hkewise  extends  to  such  as  assist,  hire,  or 
command  the  offence  to  be  committed*  (22)  Lastly,  in 
larchiies  io  the  value  of  fort  \f  s/tiiUftgs  in  a  dwel  ling-house,  or 
its  out-houses,  although  the  same  be  not  broken,  and  whether 
any  person  be  therein  or  no ;  unless  committed  against  their 
masters  by  apprentices  under  the  age  of  fifteen  *".  This  also 
extends  to  those  who  aid  or  assist  in  the  commission  of  any 
such  ofience. 

2.  Larciny  from  the;?^jo«  is  either  by  pfivatei^  steahng;  [  2+1  ] 
or  by  open  and  violent  assault,  which  is  usually  called  robbery^ 

The  offence  of  pnvate{i/  stealing  from  a  man*s  person^  as 

by  pick  big  his  pocket  or  the  like,  privily  without  his  know- 
ledge, was  debarred  of  the  benefit  of  clergj'j  so  early  as  by 
the  statute  SEliz,  c,4.  But  then  it  must  be  such  a  larciny  as 
stands  in  need  of  the  benefit  of  clergj^,  vh,  of  above  the 
value  of  twelvepence ;  else  the  offender  shall  not  have  judg- 
ment of  death.  For  the  statute  creates  no  new  offence ;  but 
only  prev<ants  the  prisoner  from  praying  the  benefit  of  clergy, 
and  leaves  huu  to  the  regular  judgment  of  the  aiitieiit  law  \ 
This  severity  (for  a  most  severe  law  it  certainly  is)  seems  to 
be  owing  to  the  ease  with  which  such  offences  are  committed, 
the  difficulty  of  guarding  against  diem,  and  the  boldness  with 

*  Sut.39£tri.  c.l5«  tUu   KMGS  of   hofse'Stealiiig,     (1  JUL 

*  Slat,  3&4W.  &M.  c,9.  PX,  531.)   thefts  in  Nortlium»x?rlitnd 
"  See  FoeCer,  78.      Bun.  379.  487,     and  Cumtwrland,  and  sti?al'mg  woollen 

4lli  ed«  cloth   from    Lbc  tenters  ;  and   possibly 

'  Sut.  IOSe  1 1  W.  III.  c.  23.  in  sud*  other  cases  whetL*  it  is  provided 

*  Stfet.  12  Ann.  sL  K  c.  7.  by  nny  statute  tliat  uoiple  larceny,   iiii- 

*  t    tfawk.  P.  C,    C.95*    5  4-     Tlie     der  certain  drcumstmicos,  iihaH  be  fc- 
likfl  observation  will  ceruinly  hold  in     lony  without  benefit  of  clergy. 


(«»)  Thb  offence,  whatever  be  the  valwc  of  the  goodii,  ts  now  punishable 
with  transportation  for  life,  or  any  term  oot  less  than  seven  years,  or  ini- 
prbontiitrnt  with  or  without  hard  bbonr  for  any  term  not  exceeding  seven 
y&xTi,    fc?ee  4G.4.  c,53. 


4 

I 


S4l 


PUBLIC 


Book  IV. 


which  they  were  practised  (even  in  the  qiieen*s  court  and 
presence)  at  the  time  when  this  statute  was  made :  besides 
that  this  is  an  infiingement  of  [property,  in  Uie  manual  occu- 
pation or  coq>oral  possession  of  the  owner,  wliicli  was  an 
offence  even  in  a  state  of  nature.  And  therefore  tlie  sacadariif 
or  cutpurses,  were  more  severely  punished  tlian  common 
tliieves  by  the  Roman  and  Athenian  laws^  (23) 


Open  and  violent  larciny  from  the  pa*mn^  or  robben/^  the 
rapinii  of  the  civilians,  is  the  felonious  and  forcible  takings 
from  the  person  of  another^  of  goods  or  money  to  any  value, 
by  violence  or  putting  him  in  fear  ^  1.  There  must  be  a 
taking,  otherwise  it  is  no  robbery.  A  mere  attempt  to  rob 
was  indeed  held  to  be  felony,  so  late  as  Henry  the  fourth's 
time  ■ ;  but  afterwards  it  was  taken  to  be  only  a  misdemes- 
nor,  and  punishable  witli  fine  and  imprisonment;  till  the 
[  242  ]  statute  7  Geo.  I L  c,2L,  which  makes  it  a  felony  (transport- 
able for  seven  years)  unlawfully  and  maliciously  to  assault 
another  with  any  offensive  weapon  or  instrument ;  —  or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demand 
any  money  or  goods ;  —  with  a  felonious  intent  to  rob.  (24) 


'  ^.  47*  IK  7,     Pott.  Antii|.  K 
c.V€. 


J  Mawk.  P.  C  C.34. 
1  HmL  P,C.  532. 


(i5)  The  seventy  of  this  tuw  had  occisioiied  mRny  very  refined  constnit- 
donfi  to  narrow  its  extent,  which  are  now  rendered  unnecessary  and  inap* 
plicalde  by  die  repealing  statute  of  48  G.3,  c.  129.  By  tliis  the  offence  of 
feloniouijly  stealing  from  the  person,  whether  privily  without  his  knowledge 
or  not,  tmt  without  such  force  or  putting  in  fear  as  is  sufficient  to  constitute 
the  crime  of  robbery ,  or  to  be  present  aiding  or  abetting  therein,  is  punbiiablc 
by  transportation  for  ltfe»  or  any  less  term  not  less  than  scircn  years,  or  by 
imprisonment  with  or  without  hard  labour  for  an)  term  not  citceeding 
three  years, 

(24)  This  statute  stands  repealed  by  the  40.4^  c.54.,  which  makes  it  a 
felony  punishable  by  tran^portution  for  lifeior  any  term  not  lew  thaa  seveo 
year»,  or  bipriionmcnt  with  or  without  hard  labour  for  any  tena  not  ei« 
eeedtng  seven  years^  to  maliciously  assault  with  intent  to  rob ;  by  moBKCt 
or  force  maliciously  to  demand  money,  gooth,  or  security  for  money,  with 
intent  to  steal  the  same ;  nmlictouptly  to  tlireaten  to  accuse  any  one  of  any 
crime  punishable  with  dcHth»  transportation,  or  pillory,  or  any  infnmous 
enmc  wiili  intent  to  extort  money,  necurity  for  money  or  good\  or  to  pro- 
cure, aid,  or  abet  the  commiaiion  of  any  of  these  ofl^nees.  Ai  tlili  italiite 
like  the  7G^.  c.2j.,  makt^  it  neccs^ry  (hut  the  intent  ibodd  be  to  rob 
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If  the  thiefj  having  once  taken  a  purse,  rtiturns  it,  still  it  is  a 
robbery ;  and  &o  it  in  whetlier  the  taking  be  strictly  from  the 
person  of  another^  or  in  liis  presence  only ;  as,  where  a  rob- 
ber by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  sheep  or   his  cattle  before  his  face**.     Bat  if  tlie 
taking  be  not  either  directly  from  his  jierson,  or  in  his  pre- 
sence, it  is  no  robbery^.     2»  It  is  immateriul  of  what  value 
the  thing  taken  is:  a  penny  as  well  as  a  pound,  thus  forcibly 
extorted,  makes  a  robbery  "*•     3.  Lastly,  the  taking  must  be 
by  force,  or  a  previous  putting  in  fear;  which  makes  the  vio- 
lation of  the   person  more   atrocious  than  privately  stealing. 
For,  according  to  the  maxim  of  the  civil  law%  **quirH  rapuit, 
Jur  improbior  esse  videiurJ'   This  previous  violence,  or  putting 
in  fear,  is  the  criterion  that  distinguishes  robbery  from  other 
larcinies.     For  if  one  privately  steals  sixpence  from  the  per- 
son of  another,  and  afterwards  keeps  it  by  putting  him  in 
fear,  this  is  no  robbery,  for  the  fear  is  subsequent^:  neither 
is  it  capital,  as  privately  stealing,   being  under  the  value  of 
twelvepence.   Not  that  it  is  intleed  necessary,  though  usual,  to 
lay  in   tlie  indictment   that  the   robbery  w^as  committed  by 
jmttifig  in  fear;  it  is  sufficient^  if  laid  to  be  done  by  vioiefice^. 
And  when  it  is  laid  to  be  done  by  putting  in  fear,  this  does 
not  imply  any  great  degree  of  terror  or  affright  in  the  party 
robbed  :  it  is  enough  that  so  much  force,  or  threatening  bv 
word  or  gesture,  be  used,  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his  proi>erty  without  or 
against  his  consent  ^.     Thus,  if  a  man  be  knocked  down  ivith- 

»»  1  Hd,  P,  C.  533.  f  I  Hal,  P.  C,  SSi. 

*-  Ccxmyns,  478.     Stni.  1015.  ■  Trin.  3  Ann.  by  oil  the  judges. 

^  1  Hatrk.P.C.  c.3i.  1 16^  ^  Fost.  128. 

*  /y:  47.  2,  4.  xtlL 

or  extort  money  from  the  same  person  who  is  ttMaulted  or  threntened  with 
accusation^  the  same  constmctioa  will  probably  be  put  on  it.  Under  the 
former  act,  a  man  was  tried  who  followed  a  chaise  for  some  time,  in  which 
was  a  gentleman,  and  at  last  presented  a  pistol  at  the  po:it-boy  mid  bid  him 
stop,  using  at  the  same  time  nmny  violent  oaths;  ilic  post-boy  obeyed  him, 
and  he  immediately  turned  towards  the  chaisci  but  perceived  that  he  was 
pursued,  and  rode  away  without  saying  or  doing  any  thing  to  the  gentleman 
in  the  choi«e.  In  this  case,  as  the  assault  and  menace  were  directed  a^nst 
one  person,  and  the  intent  was  to  rob  another,  the  prisoner  waa  acquitted 
on  two  indictments,  the  first  charging  hini  with  an  a*isau!t  on  thegentleman 
with  intent  to  rob  him ;  and  the  second,  an  assault  on  the  post-boy  with 
intent  to  rob  him.  Rua4eJI,C.L.  p.  8S4*  Thonias*s  case. 
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out  previous  warning,  and  stripped  of  his  property  while 
senseless,  though  strictly  he  cannot  be  said  to  be  pid  in  fear^ 
t  243  ]  yet  this  is  undoubtedly  a  robbery.  Or,  if  a  person  with  a 
sword  drawn  begs  an  alms,  and  I  give  it  him  through  mis- 
trust and  apprehension  of  violence,  this  is  a  felonious  robbery*. 
So  if,  under  a  pretence  of  sale,  a  man  forcibly  extorts  money 
from  another,  neither  shall  this  subterfuge  avail  him.  But  it 
is  floubted  ^^  whether  the  forcing  a  higler,  or  other  chapman> 
to  sell  his  wares,  and  giving  him  the  full  value  of  them, 
amounts  to  so  heinous  a  crime  as  robbery. 

This  species  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  statute  SSHen,  VIII.  c,  1.,  and  other  subsequent  statutes, 
not  indeed  in  general,  but  only  when  committetl  in  a  dwell- 
ing-house, or  in  or  near  the  king's  highway*  A  robbery, 
therefore,  in  a  distant  field,  or  footpatl},  was  not  punished 
with  death*';  but  was  open  to  the  benefit  of  clergy  till  the 
statute  SSt^  W,&M,  c,9,,  which  takes  away  clergy  fi-om 
both  principals  and  accessories  before  the  fact,  in  robbery, 
wheresoever  committed, 

IL  Malicious  mischiefs  or  damage,  is  the  next  species  of 
injury  to  private  property,  which  the  law  considers  as  a  puWic 
crime*  This  is  such  as  is  done,  not  animo  furandi^  or  with 
an  intent  of  gaining  by  another's  loss;  which  is  some,  though 
a  weak,  excuse ;  but  either  out  of  a  spirit  of  wanton  cruelty, 
or  black  and  diabolical  revenge,  {25)     In  which  it  bears  a 


'  1  Hiiwk*P.C.  cd4*  §8* 

^  Ibid,  I  14. 


1  H*J,  p.  a  5SS. 


(25)  This  description  will  hardly  be  found  toiipply  to  all  the  casei  which 
iredaMe<i  under  |the  gencriLl  head  of  rnulicioust  mischief;  for  example,  in 
the  offences  which  are  provided  against  by  1  Ann*  st2.  c,9.  and  IS  Ann, 
it  3.  c.  13.  rektivc  to  the  destruction  of  thip^  there  riui  t>e  no  doubt  that 
plunder  is  a  main  if  not  the  sole  motive  to  the  act.  It  is  well  observed  in 
East's  P.  C;  c.  2^.  s.  1.  that  '*  it  oflen  happens  that  a  violent,  lawless^  and 
destructive  spirit,  however  generally  attributable  to  personal  maJiffnitj  ftod 
revenge,  is  often  incited  by  and  accompanied  with  a  lust  for  plunder,  re> 
fardicst  of  the  mcans^  and  hardened  again«t  the  consequences.  Some  of  the 
omncta  which  remain  to  Iw  described  are  of  this  sofi»  originating  from  a 
tnix^turc  of  itinlicc  huiI  covetousnesa,  where  the  end  in  roniempldtion  is  some 
undue  gain  to  be  obtained  bj  some  vioteut  and  destructive  means." 
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near  relation  to  the  crime  of  arson;  for  m  that  nfTects  the 
habitation,  so  this  does  ttie  other  property,  of  individuals* 
And  therefore  any  damage  arising  from  this  misohievous  dis- 
position, though  only  a  trespass  at  common  law,  is  now  by  a 
multitude  of  statutes  made  penal  in  the  highest  degree.  Of 
these  I  shall  extract  the  contents  in  order  of  time, 

AnDj  first,  by  statute  22  Hen.  VIII,  c.  IL  perversely  and 
maliciously  to  cut  down  or  destroy  the  powdike,  in  the  fens 
of  Norfolk  and  Ely,  is  felony.  And  in  Hke  manner  it  is,  by 
many  special  statutes,  enacted  upon  the  occosions,  made 
felony  to  destroy  the  several  sea-banks,  river-banks,  public 
navigations,  and  bridges,  erected,  by  virtue  of  those  acts  of 
parhament.  By  statute  4-3  Eliz.  c,  13.  (for  preventing  rapine  [  2i^  ] 
on  the  northern  borders)  to  bum  any  bam  or  stack  of  corn 
or  grain  ;  or  to  imprison  or  carry  away  any  subject,  in  order 
to  ransom  hhn,  or  to  make  prey  or  spoil  of  his  person  or 
goods  npon  deadly  feud  or  otherwise,  in  the  four  nortliern 
counties  of  Northuml>erland,  Westmoreland,  Cumberland, 
and  Durham,  or  being  accessory  before  the  tact  to  such  car- 
rying away  or  imprisonment ;  or  to  give  or  take  any  money 
or  contribution,  there  called  blackmnily  to  secure  such  goods 
from  rapine;  is  felony  without  benefit  of  clergy.  By  statute 
22  &  23  Car.IL  c,  7,  maliciously,  unlawfully,  and  willingly, 
in  the  night-time,  to  burn,  or  cause  to  be  burnt  or  destroyed, 
any  ricks  or  stacks  of  corn,  hay,  or  grain,  barns,  houses, 
buildings,  or  kilns;  or  to  kill  any  horses,  sheep,  or  other 
cattle,  is  felony;  but  the  offender  may  make  his  election  to  be 
transported  for  seven  years ;  and  [maliciously^  to  maim  or 
hurt  such  horses,  sheep,  or  other  cattle  [in  tlie  night-time]  is 
a  trespass  for  which  treble  damages  shall  be  recovered.  By 
statute  4  &  5  W.ScM.  c.23.  to  burn  on  any  waste,  between 
Candlemas  and  Midsummer,  ai»y  grig,  ling,  heath,  furze, 
goss,  or  fern,  is  punishable  with  whipping  and  confinement  in 
the  house  of  correction,  (26)  By  statute  I  Ann,  st.2,c.  9. 
captains  and  mariners  belonging  to  ships,  and  destroying  the 
same,  to  the  prejudice  of  the  owners,  (and  by  4-  Geo.  L  c,  1 2, 
to  tlie  prejudice  of  insurers  also,)  are  gnUty  of  felony  widiout 

(26)  The  object  of  thii  provisioti  is  the  preservation  of  red  and  bkck 
game*    See  post,  pr  247.  tt.  98  G.  3.  c.i9. 
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benefit  of  clergy.  (27)  And  by  statute  Ti  Ann,  st.2,  c,18. 
making  any  hole  in  a  ship  in  distress,  or  stealing  her  pumps, 
or  aiding  or  abetting  such  offences,  or  wilfully  doing  any  thing 
tending  to  the  immediate  loss  of  such  ship,  is  felony  without 
benefit  of  clergy.  By  statute  1  Geo.L  c.48*  maliciously  to  set 
on  fire  any  underwood,  wood,  or  coppice,  is  made  single 
felony.  By  statute  6Geo,L  c.23.  the  wilfiil  and  malicious 
tearing,  cutting,  spoilingi  burning,  or  defacing  of  the  garments 
or  clothes  of  any  person  passing  in  the  streets  or  highways, 
with  intent  so  to  do,  is  felony.  This  was  occasioned  by  the 
insolence  of  certain  weavers  und  others,  who,  upon  llie  intro- 
duction of  some  Indian  fashions  prejudicial  to  tlieir  own 
manufactures,  made  it  their  practice  to  deface  them ;  either 
by  open  outrage,  or  by  privily  cutling,  or  castuig  atpuijoiiig 
f  245  ]  in  the  streets  upon  such  as  wore  them.  By  statute  9  Geo.  I. 
C.22,  commonly  called  ihe  Waltham  black  act,  occasioned  by 
the  devastations  committed  near  Waltham  in  Hampshire^  by 
persons  in  disguise  or  with  their  faces  blacked  ;  (who  seem  to 
have  resembled  the  Roberdsmen,  or  followers  of  Robert  Hood, 
tliat  in  the  reign  of  Richard  the  first  committed  great  outrages 
on  the  borders  of  England  and  Scotland ' ;)  by  tills  black  act, 
I  say,  which  has  in  part  been  mentioned  under  the  several 
heads  of  rioLs,  menaces,  mayhem,  and  larciny '",  it  is  fartlier 


3  Inst.  197. 


*  See  piiga44,  90B.  S35.  240. 


(27)  The  43G..T*  c.  113.  repeals  the  provisions  of  4G.1.  c,  12,,  and  makea 
it  a  capital  felony,  triable  within  a  county  if  committed  there,  and  if  on 
the  hi^h  seas,  according  to  28  Hen.  8.  c.  15.,  wilfully  to  cast  away,  bum,  or 
otherwise  destroy  any  vessel,  or  to  counsel  the  same  to  be  done,  if  it  be 
done  accordingly,  with  intent  nmliciously  to  prrjudice  any  owner  of  such 
Ymel,  or  of  any  gootls  loaded  on  board,  or  any  person,  or  body  corporate, 
who  >hall  have  insured  the  ship,  freight,  or  goods. 

The  26G«S,  C.19.  bu  more  gcncnd  bw  on  the  ijubject  matter  of  12  Ann, 
■l,i.  CIS.,  and  makes  it  capital  in  any  person  to  plunder  any  effects  be- 
km^ng  to  any  ship  in  distress,  wrecked,  lost,  or  strandtil  in  nny  purt  of  hit 
niajesty's  dominions,  (whether  any  living  crenture  be  on  board  such  shi[»  or 
not,)  or  any  of  the  furniture,  tackle,  provision,  or  part  of  such  sliip ;  or  to 
beat  or  wouml  with  intent  to  kill,  or  otherwise  wilfully  to  obstruct  the 
escape  of  any  person  endeavouring  to  save  his  life  from  such  ship ;  or  to 
hang  out  any  false  lightx,  with  intention  to  bring  any  ship  into  danger. 
Where,  however,  goodt  of  imatl  value  cast  on  shore  are  ttoleo  with  no  cu^ 
rtiimancca  of  cruelty,  outnge^  or  violence,  the  oftader  may  be  protecoied 
and  puniihed  a*  for  petit  hir^eoy*    Bee  poet,  70i« 
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enacted,  that  to  set  fire  to  any  liouse,  barn,  or  out-house, 
(which  is  extended  by  statute  9  Geo. Ill,  c.29.  to  the  malicious 
and  wilful  burning  or  setting  fire  to  all  kinds  of  mills,)  or  to 
any  hovel,  cock,  mow,  or  stack  of  corn,  straw^,  hay,  or  wood ; 
or  unlawl\illy  and  maliciously  to  break  down  the  head  of  any 
fish-pond,  whereby  die  fish  shall  be  lost  or  destroyed ;  or  in 
like  manner  to  kill)  maim,  or  wound  any  cattle ;  or  cut  down 
or  destroy  any  trees  planted  in  an  avenue,  or  growing  in  a 
garden,  orchard,  or  plantation,  for  ornament,  shelter,  or 
profit :  all  these  malicious  acts,  or  procuring  by  gift  or  promise 
of  reward  any  person  to  join  them  therein,  are  felonies  without 
benefit  of  clergy ;  and  the  liundred  shall  be  chargeable  for 
the  damages,  unless  the  offender  be  convicted,  (28)  In  like 
manner  by  the  Roman  law^,  to  cut  down  trees,  and  especially 
vines,  was  punished  in  the  same  degree  as  robbery,"  By 
statute  G  Geo.II.  c,  37.  and  10  Geo.  II.  c,  32.  it  is  also  made 
felony  without  the  benefit  of  clergy,  maliciously  to  cut  down 
any  river  or  sea-bank,  whereby  lands  may  be  overflowed  or 
damaged ;  or  to  cut  any  hop-binds  growing  in  a  plantation  of 
hops,  or  wilfully  and  maliciously  to  set  on  iire^  or  cause  to  be 
set  on  fire^  any  mine,  pit,  or  del|>li  of  coal.  (29)  By  statute 
II  Geo,  II.  C.22.  to  use  any  violence  in  order  to  deter  any 
person  from  buying  corn  or  grain ;  to  seize  any  carriage  or 
horse  carrying  grain  or  meal  to  or  from  any  market  or  sea- 
ix>rt ;  or  to  use  any  outrage  with  such  intent ;  or  to  scatter, 


(28)  As  to  fish-ponJs  and  fisih,  and  as  to  destroying  trees,  see  pp.  4,  254, 
235. ;  the  maliciously  killing,  maiming,  or  wounding  cattle  h  now  punished 
in  the  same  manner  u*  the  latter  offence  by  the  same  statute  4  G.4.  c.34- 
In  all  cases  under  the  statutes  of  hue  and  cry,  riot  act,  black  act,  and  several 
5ul)se({uent  statutes,  in  whicli  the  hundred  is  made  liable  for  the  damage 
sustained,  the  JG.  4.  c.35.  gives  a  summary  mode  of  recovering  at  a  special 
petty  sessions,  and  forbids  the  bringing  any  action  against  the  hundred, 
where  the  dmnage  does  not  exceed  30/. 

(29)  By  the  15  G.  2.  c.  21.,  which  recites  the  statute  of  10  G.  2.  c-.72.,Bud 
states  that  it  b  reasonable  that  an  adequate  punishment  should  likewise  be 
inflicted  on  persons  who  shall  wilfully  and  maliciously  destroy  or  damage 
collieries  by  means  of  wattr^  it  is  made  an  actionable  matter,  and  visited 
with  treble  damages  and  full  costs  of  suit,  maliciously  to  divert  or  convey 
water  into  any  cod  mine,  with  design  to  destroy  or  damage  any  coat  work, 
8cQ,  The  reader  will  not  fail  to  remark  the  immense  inequality  ofpuniah- 
ment  awarded  to  the  two  offences  of  destroying  by  fire  or  water- 
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take  away,  spoil,  or  damage  such  grain  or  meal ;  is  punished 
t  2i6  2  for  the  first  offence  with  imprisonment  and  public  whipping : 
and  the  second  offence,  or  destroyiJig  any  granai'y  where  corn 
is  kept  for  exportation,  or  taking  away  or  s[) oiling  any  grain 
or  meal  in  such  granary,  or  in  any  ship,  boat,  or  vessel  in- 
tended for  ex|>ortation,  is  felony,  subject  to  transportation  for 
seven  years.  By  sUUnte  28  Geo.  11.  c.l9.  to  set  fire  to  any 
goss,  furze,  or  fern,  growing  in  any  forest  or  chase,  is  subject 
to  a  fine  of  five  pounds*  By  statutes  G  Geo,  III.  c.36.  &  48», 
and  13  Geo.IIL  c*35.,  wilfully  to  spoil  or  destroy  any  timber 
or  other  trees,  roots,  shrubs,  or  plants,  is  for  the  two  first 
offences  liable  to  pecuniary  penalties;  and  for  the  diird,  if  in 
the  day-time,  and  even  for  the  first  if  at  niglit,  tlie  offender 
shall  be  gnilty  of  felony,  and  liable  to  transportation  for  seven 
years.  By  statute  9Geo*JIL  c.  29,  wil folly  and  niaiiciously 
to  burn  or  destroy  any  engine  or  other  machines,  therein 
specified,  belonging  to  any  mine ;  or  any  fences  for  inclosures 
pursuant  to  any  act  of  parliament,  is  made  single  felony  and 
punishable  with  transportation  for  seven  years^  in  the  offender, 
his  advisers,  and  procurers.  Atul  by  statute  1 3  Geo.  III.  c,38* 
the  like  punishment  is  inilicted  on  such  as  break  into  aiay 
house,  &c.  belonging  lo  the  plate-glass  company  with  intent 
to  steal,  cut,  or  destroy,  any  of  their  stock  or  utensils,  or 
wilfully  and  maliciously  cut  or  destroy  the  same.  And  tliese 
are  the  principal  punishments  of  malicious  mischief.  (30) 

[  247  ]  III-  FoiiGEUY,  or  the  crimen  Jafst,  is  an  offenccj  which  was 
punished  by  the  civil  Inw  with  deportation  or  banishment,  and 
sometimes  with  deaths  It  may  with  us  be  defined  (at  com- 
mon law)  to  be,  **  the  fraudulent  making  or  alteration  of  a 
"  writing  to  the  prejudice  of  another  ma!i*s  right;"  for  which 
tlie  offender  may  suffer  fine,  imprisonment,  and  pillory.  And 
also  by  a  variety  of  statutes,  a  more  severe  punishment  is 
inflicted  on  tlie  offender  in  many  particular  cases,  which  are 

"  JnJ/,  4.  18,  7. 

(70)  Several  statutes  have  been  passed  tinee  ihc  author'f  death  for  the 
protA'ction  of  the  building*  and  machiticf)'  of  diffcjcnt  manufactiiro  frocn 
maftcioui  mischtef;  the  5StG*S,  c.  130.  i«  a  general  act  making  it  a  capitid 
f^ony  nualidoyily  to  burn  or  «et  fire  to  any  buildingtj  erection*,  or  enginci 
used  in  the  carryini^  on  any  trade  or  inauufactory,  or  in  whkb  any  goodly 
wares,  Of  merchandbe  are  deposited. 
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multiplied  of  late  as  almost  to  become  general.     I  shali 
fmentioQ  the  principal  instances.  (31) 

By  statute  5  Eliz*  c.  H.  to  forge  or  make,  or  knowingly  to 
publish  or  give  in  evidence,  any  forged  deed^  court-roll,  or 

will,  with  intent  to  affect  the  right  of  real  property,  either 
freehold  or  copyhold ,  is  punished  by  a  forfeiture  to  the  party 
grieved  of  double  costs  and  damages  ;  by  standing  in  the  pil- 
lor>^,  and  having  botli  the  ears  cut  offj  and  the  nostrils  slit,  and 
seared;  by  forfeiture  to  the  crown  of  the  profits  of  the  offender's 
lands,  and  by  perpetual  imprisonment  For  any  forgery 
relating  to  a  term  of  years,  or  annuity,  bond,  obligation,  ac- 
quittance, release,  or  discharge  of  any  debt  or  demand  of  any 
personal  chattels,  the  same  forfeiture  is  given  to  the  party 
grieved ;  and  on  the  offender  is  inflicted  the  pillory,  loss  of 
one  of  his  ears,  and  a  year's  imprisonment :  the  second  offence 
in  both  cases  being  felony  without  benefit  of  clergj% 

Besides  this  general  act,  a  multitude  of  others,  since  the 
revolution,  (when  paper-credit  was  first  established,)  have  in- 
flicted capital  punishment  on  the  forging,  altering,  or  uttering 
as  true,  when  forged,  of  any  bank  bills  or  notes,  or  other 


(5i)  This  deEnition  of  forgery  seems  too  confined^  if  by  the  wordi  *'  to 
the  prejudice,  &c,"  it  h  intended  to  convey  a  notion  that  some  one*s  right 
must  actually  l>e  prejudiced  by  the  forged  writing  ;  because  it  is  clear  that 
the  offence  is  complete  before  publication  of  the  instrument,  and  that  it  is 
enough  if  the  counterfeiting  be  such  whereby  another  may  be  prejudiced. 
East's  P.  C.  c.xix.  s.  7*  In  the  short  account  which  the  author  gives  of  this 
offence  in  the  text,  he  principally  confines  himself  to  the  cases  in  which  for- 
gery may  be  committed,  and  formidable  as  his  list  may  appear,  yet  it  may 
give  the  reader  some  idea  how  it  might  have  been  increased,  to  mention 
that  Mr.  Hammond,  in  the  title  Forgery  of  his  Criminal  Code,  has  enumer- 
ated more  than  400  statutes  which  contain  provisions  against  the  oflence, 
It  would  b^ln  vain  therefore  to  attempt  to  complete  the  author's  sketch ; 
and  even  upon  far  more  important  and  general  points  which  arise  in  the 
consideration  of  this  offence,  equally  at  common  law  and  under  the  statutes, 
(such  ai,  for  example,  the  questions  what  false  making,  insertion,  alteration, 
or  erasure  amounts  to  forgery;  how  far  the  validity  in  law  of  the  thing 
forged,  supposing  it  were  a  genuine  instrument,  is  esftenttal  to  forgery ;  and 
what  degree  of  similarity  must  exist  between  the  counterfeit  and  true  inatru- 
ment)  I  think  it  better  to  refer  the  student  to  East's  P,C.  c.xix.,  than  to 
attempt  to  give  an  account  within  limits  which  mutt  prevent  ita  being  satis- 
factory, 
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securities'^;  of  bills  of  credit  issucil  from  the  exchequer^;  of 
South-sea  bonds,  &c/;  of  lottery  tickets  or  orders*;  of  amiy 
or  navy  debentures « ;  of  East-India  bonds* ;  of  writings  under 
the  seal  of  tlie  London,  or  royal  exchange  assurance*;  of  the 
hand  of  the  receiver  of  the  pre^fines'f;  or  of  the  accountant- 
general  and  certain  other  officers  of  the  court  of  chancery*; 
[  249  ]  of  a  letter  of  attorney  or  other  power  to  rtfceive  or  transfer 
stock  or  annuities ;  and  on  the  personating  a  proprietor  thereof 
to  receive  or  transfer  such  annuities,  stock,  or  dividends*;  also 
on  the  personating,  or  procuring  to  be  personated,  any  seaman 
or  other  person,  entitled  to  wages  or  other  naval  emoluments, 
or  any  of  his  personal  representatives;  and  the  taking,  or 
procuring  to  be  taken,  any  false  oatli  in  order  to  obtain  a 
probatCi  or  letters  of  administration,  in  order  to  receive  such 
payments;  and  the  forging  or  procuring  to  be  forged,  and 
likewise  the  uttering,  or  publishing,  as  true,  of  any  counter- 
feited seaman's  will  or  power  ^ :  (32)  to  which  may  be  added, 
though  not  strictly  reducible  to  this  head,  die  counterfeiting 
of  Mediterranean  passes,  under  tlie  hands  of  the  lords  of  the 
admiralty,  to  protect  one  from  tlie  piratical  states  of  Barbary*^; 
the  forging  or  imitating  of  any  stamps  to  defraud  the  pubhc 
revenue  **  ;  and  the  forging  of  any  marriage-register  or 
licence';  (33)  all  which  are  by  distinct  acts  of  parliament  made 
felonies,  without  benefit  of  clergy.  By  statute  13  Geo.  1 1 1. 
C.52.  and  59.  forging  or  counterfeiting  any  stamp  or  mark  to 
denote  the  standard  of  gold  and  silver  plate,  and  certain  other 


0  8m,  B&  9  W.  III.  c.  20.  5  36. 
nG«o.Lc.9.  ISGco.I.  C.32.  15 
G«o.II.  c.lS.      ISGco^IIh  C.79. 

'  6«e  Ihe  ccvend  acts  for  laaumg  them. 

*  Stat.  0  Ann.  c.  2K  SGeo.L  c.4« 
&U.     13Geo.I.  C.32. 

*  See  the  icveml  acU  for  tlie  lotteries. 

*  Scat  5  Geo.  L  C.I  4,   9Gca.I»c.5, 
•Stat.  19  Geo,  I.  c,32. 

*  Stat  6 Geo. I.  c.I8. 


'  Slat.  39  Geo.  II.  c.l4. 
'  Suit  ISGeo.L  C32* 

•  Sut.    sGeo.L   c*S8.       9  Geo.  J. 
c  12.     31  Geo.  IL  c.  21^  §7?. 

■*  Sut.  3lGeo.  II.  cAO,    9G«o.III. 
C.30. 
'  StaL  4  Geo.  II.  c.ia. 
"  See  the  Mvenl  stamp  ad^ 

•  Stat  26 Geo.  II.  c33. 


(32)  The  57  G.  3*  c.  187.  coDsoUdiite*  the  various  ttatutes  od  thissubjrctt 
and  embraces  all  the  case»  of  personation  and  forgery,  to  obtain  wages,  pay^ 
prue-money,  bounty-money,  peaiion-money,  or  other  ftllowances  of  money 
of  any  navnl  or  mnrine  olficer,  seaman,  marine,  &c*,  and  make*  theot  pu» 
Diahable  capitally. 

(SS)  See  ante,  p.  1 63,  ti,  (3> 
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offences  of  the  like  tendency,  are  punished  with  transportation 
fcr  fourteen  years.  By  statute  12  Geo.  III.  c4a«  certain 
frauds  on  the  stamp-dutiesp  therein  describe^,  principally  b^ 
using  the  same  stamps  more  than  once,  are  made  siiigle 
felony,  and  liable  to  transportation  for  seven  years.  And  the 
same  punishment  is  inflicted  by  statute  13  Geo.  III.  c.S8«  on 
such  as  counterfeit  the  common  seal  of  the  corporation  for 
manufacturing  plate-glass,  (thereby  erected,)  or  knoivingly 
demand  money  of  the  company  by  virtue  of  any  writing  under 
such  counterfeit  seal. 

There  are  also  certain  other  general  laws,  with  regard  to 
forgery ;  of  which  the  first  is  2  Geo.  II.  c.  25.  whereby^  the 
first  offence  in  forging  or  procuring  to  be  forged,  acting  or 
assisting  therein,  or  uttering  or  publishing  as  true  any  forged 
deed,  will,  bond,  writing  obligatory,  bill  of  exchange,  pro- 
missory note,  indorsement,  or  assignment  thereof  or  any  [  250  ] 
acquittance  or  receipt  for  money  or  goods,  with  intention  to 
defraud  any  person,  (or  corporation ',)  is  made  felony  with- 
out benefit  of  clergy.  And  by  statute  7  Geo.  II.  c.22.  and 
18  Greo.III.  c.  18.  it  is  equally  penal  to  forge  or  cause  to  be 
forged,  or  utter  as  true  a  counterfeit  acceptance  of  a  bill  of 
exchange,  or  the  number  or  principal  sum  of  any  accountable 
receipt  for  any  note,  bill,  or  any  odier  security  for  money ;  or 
any  warrant  or  order  for  the  payment  of  money,  or  delivery 
of  goods.  So  that,  I  believe,  through  the  number  of  these 
general  and  special  provisions,  there  is  now  hardly  a  case 
possible  to  be  conceived,  wherein  forgery,  that  tends  to  de- 
fraud, whether  in  the  name  of  a  resd  or  fictitious  person',  is 
not  made  a  capital  crime. 

These  are  the  principal  infringements  of  the  rights  of 
property :  which  were  the  last  species  of  offences  against  in- 
dividuals or  private  subjects,  which  the  method  of  distri- 
bution has  led  us  to  consider.  We  have  before  examined 
the  nature  of  all  offences  against  the  public,  or  commonwealth: 
against  the  king  or  supreme  magistrate,  the  father  and  pro- 
tector of  that  community ;  against  the  universal  law  of  all 
civilized  natiims,  together  widi  some  of  ^the  more  atrQ«io>tts 

'  Stftt  31  OCK II.  c.  SS.  1 78.  <  Fort.  116,  &c 
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offences,  of  publicly  pernicious  consequence,  against  God 
ai|d  his  holy  religion.  And  these  several  heads  ccnnprehend 
the  whole  circle  of  crimes  and  misdemesnors,  with  the  pu- 
mshment  annexed  to  each,  that  ar^  cognizably  by  the  laws  of 
fSng^d, 
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CHAMER   the   EIGHTEENTm 

OF   THE   MEANS    OP    PREVENTING 
OFrENCES* 


"O^E  are  now  arrived  at  the  fifth  general  branchy  or  heactf 
under  which  I  proposed  to  consider  the  subject  of  this 
book  of  oar  commentaries ;  viz,  the  means  of  preventing  th6 
commission  of  crimes  and  misdemesnors.  And  really  it  is  an 
honour,  and  almost  a  singular  one  to  our  English  laws,  that 
they  furnish  a  tide  of  this  sort ;  since  preventive  justice  is, 
Upon  e^-ery  principle  of  reason,  of  humanity)  and  of  aound 
policy,  preferable  in  all  respects  to  punishing  justice'  J  the 
execution  of  which,  though  necessary,  and  in  its  consequences 
B  species  of  mercy  to  the  commonwealth,  is  always  attended 
with  many  harsh  and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliging  those  persons, 
whom  there  is  a  probable  ground  to  suspect  of  ftitiire  mis- 
behaviour, to  stipulate  with  and  to  give  full  assurance  to  the 
public,  th&t  such  offence  as  is  appfehetlded  shall  Udt  happen  £ 
by  finding  pledges  or  securities  for  keeping  the  peace,  or  for 
their  good  behaviour-  This  requisition  of  sureties  has  been 
fieveral  times  mentioned  before^  as  part  of  the  peniilty  inflicted 
upon  such  as  have  been  guilty  of  certain  gross  misdemesnors : 
but  thei*e  also  it  toust  be  understood  rather  as  a  caution 
against  the  repetition  of  the  oflTence,  than  any  immediate  pain 
or  punishment  And  indeed,  if  we  consider  all  human  pu- 
nishments in  a  large  and  extended  view,  we  shall  find  them  r  g ^^  1 
all  rather  calculated  to  prevent  future  crimes,  than  to  expiate 
the  past?  since,  as  was  observed  in  a  former  chapter  **,  all  pu* 
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nishments  inflicted  by  temporal  laws  moy  be  classed  under 
three  heads ;  such  as  tend  to  the  amendment  of  the  offender 
himselfj  or  to  deprive  him  of  any  power  to  do  future  mis- 
chlefj  or  to  deter  others  by  his  example  ;  all  of  which  conduce 
to  one  and  the  same  end,  of  preventing  future  crimes  whether 
that  can  be  effected  by  amendment,  disability,  or  example* 
But  the  caution,  which  we  speak  of  at  present,  is  such  as  is 
intended  merely  for  prevention,  without  any  crime  actually 
committed  by  the  party,  but  arising  only  from  a  probable 
suspicion,  that  some  crime  is  intended  or  likely  to  happen : 
and  consequently  it  is  not  meant  as  any  degree  of  punishment, 
imless  perhaps  for  a  man^s  imprudence  in  giving  just  ground 
of  apprehension* 

By  the  Saxon  constitution  these  sureties  were  always  at 
;  hand,  by  means  of  king  Alfred's  wise  institution  of  decen- 
naries or  frankpledges  ;  wherein,  as  has  more  than  once  been 
I  observed  %  the  whole  neighbourliood  or  tithing  of  freemen 
were  mutually  pledges  for  each  other's  good  behaviour.  But 
this  great  and  general  security  being  now  fallen  into  disuse 
and  neglected,  there  hath  succeeded  to  it  the  method  of  making 
suspected  persons  find  particular  and  special  securities  for 
their  future  conduct;  of  which  we  find  mention  in  the  laws 
of  king  Edward  the  confessor**;  (1)  ^Hradatjidejmsoresde  pace 
"  et  kgaUtate  tuetida**  Let  us  therefore  consider,  first,  what 
this  security  is ;  next,  who  may  take  or  demand  it ;  and  lastly, 
how  it  may  be  discharged. 

1.  This  security  consists  in  being  bound,  with  one  or  more 
securities,  in  a  recognizance  or  obligation  to  the  king,  entered 
on  record,  and  taken  in  some  court  or  by  some  judicial  officer; 
whereby  the  parties  acknowledge  themselves  to  l>e  indebt^ 
to  the  crown  in  the  sum  required,  (for  instance  \00l.)  with  coo- 
<lition  to  be  void  and  of  none  effect,  if  the  party  shall  appear 
in  C43urt  on  such  a  day,  and  in  the  mean  tiine  shall  keep  the 
^  i53  ]  peace ;  eitlker  generally,  tow£urds  the  king  and  all  hts  liege 
people ;    or  particularly  also,  with  regard  to  the  persoOf  who 
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craves  the  security.  Or,  if  it  be  for  the  good  behaviour, 
then  on  condition  that  he  shall  demean  and  l>ehave  himself 
well,  (or  be  of  good  behaviour,)  either  generally  or  specially, 
for  the  time  therein  limited,  as  for  one  or  more  years,  or  for 
life.  This  recognizance,  if  taken  by  a  justice  of  the  peace^ 
must  be  certified  to  the  next  sessions,  in  pursuance  of  the 
statute  3  Hen.  VII.  c.  1*,  and  if  the  condition  of  such  recog- 
nizance be  broken,  by  any  breach  of  the  peace  in  the  one  case, 
or  any  misbehaviour  in  the  other,  the  recognizance,  becomes 
forfeited  or  absolute  ;  and  lieing  estreated  or  extracted  (taken 
out  from  among  the  other  records),  and  sent  up  to  the  ex- 
chequer, the  partj'  and  Ids  sureties,  having  now  become  the 
king's  absolute  debtors,  are  sued  for  the  several  sums  in  which 
they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission, 
or  those  who  are  e.r  qffteio  conservators  of  the  peace,  as  was 
mentioned  in  a  former  volume  %    may  demand  such  security 
according  to  their  own  discretion;   or  it  may  be  granted  at 
the  request  of  any  subject,  upon  due  cause  shewn,  provided 
such  demandant  be  under  the  king's  protection  ;  for  which 
reason  it  has  been  formerly  doubted,  whether  jews,  pagans, 
or  persons  convicted  of  a  praemunire  were  entitled  thereto  ^ 
Or,  if  the  justice  is  averse  to   act,   it  may  be   granted  by  a 
mandatory  writ,  called  a  siipplkavif^  issuing  out  of  the  court 
of  king's  bench  or  chancery  j  which  will  compel  the  justice  to 
act,  as  a  ministerial  and  not  as  a  judicial  officer :   and  he  must 
make  a  return  to  such  writ,  specifying  his  compliance,  under 
his  hand  and  seal  ^.     But  this  writ  is  seldom  used  :  for,  when 
application  is  made  to  the  superior  courts,  they  usually  take 
the  recognizances  there,  under  the  directions  of  the  statute 
2lJac,  L  c.  8-    And  indeed  a  peer  or  ^eress  cannot  be  bound 
over  in  any  other  place,  than  the  courts  of  king's  bench  or 
chancery :  though  a  justice  of  the  peace  has  a  power  to  re-  [  254  ] 
quire  sureties  of  any  other  person,  being  compos  mentis  and 
under  the  d^ee  of  nobility,  whether  he  be  a  fellow-justice  or 
other  ma^strate,  or  whether  he  be  merely  a  private  man  ^. 
Wives  may  demand  it  against  their  husbands  :  or  husbands. 
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if  necessary,  i^ainst  Uieir  wives'.  But  feme  coverts,  and 
infants  under  age,  ought  to  find  security  by  their  Iriends  onlyt 
and  not  to  be  bound  themselves :  for  they  are  incapable  of  en» 
gaging  themselves  to  answer  any  debt ;  which»  as  we  observed, 
is  the  nature  of  these  recognizances  or  acknowledgments.  (2) 

3*  A  RECOGNIZANCE  may  be  discharged,  eillier  by  the  de- 
mise of  the  king,  to  whom  the  recognizance  is  made  j  or  by 
the  death  of  the  principal  party  bound  thereby,  if  not  before 
forfeited ;  or  by  order  of  die  court  to  which  such  recognizance 
is  certified  by  the  justices,  {as  the  quarter-sessions,  assizes,  or 
king's  bench,)  if  they  see  suflicient  cause  :  or  in  case  he  at 
whose  request  it  was  granted,  if  granted  upon  a  private  account, 
wiil  release  it,  or  does  not  make  I  lis  appearance  to  pray  that 
it  may  be  continued  '^. 

Thus  far  what  has  been  said  is  applicable  to  both  species 
of  recognizances,  for  the  peace^  and  for  the  good  behaviour : 
de  pacey  d  kgalUatey  tuaida^  as  expressed  in  the  laws  of  king 
Edward*  But  as  these  tw^o  species  of  securities  are  in  some 
respects  difierent,  especially  as  to  the  cause  of  granting,  or  the 
means  of  forfeiting  them,  I  shall  now  consider  them  separately ; 
and  first,  shall  shew  for  what  cause  such  a  recognizance,  with 
sureties  for  the  peaces  is  grantable ;  and  then,  how  it  may  be 
forfeited* 

1<  Any  justice  of  the  peace  may,  ex  qfficio^  bind  all  those 
to  keep  the  peace,  who  in  his  presence  make  any  affray  \  or 
threaten  to  kill  or  beat  ajiother ;  or  contend  together  widi 
I  ^55  3  hot  and  angry  words :  or  go  about  witli  unusual  weapons  or 
attendance,  to  the  terror  of  the  people,  and  all  such  as  he 
knows  to  be  common  barretors;  and  such  as  are  brought 
*  S  S«T».  1907.  *  1  H»wk,  p.c.  c.ea  (  17. 


(S)  The  truth  of  the  fbcti  stated  m  the  application  ii  taken  for  granted^ 
unlest  upon  the  face  of  it  they  ap[>car  roanLfestJy  Xq  be  false,  and  the  party 
who  19  appUed  against  is  not  at  liberty  by  his  own  afiidavit,  or  tho§e  of  other 
persons,  to  contradict  them  and  prove  their  falsehood.  But  as  the  appli- 
cation must  be  verified  by  oalh«  he  htis  an  opporttmtty  of  isdicring  the  ap> 
pikant  for  perjury,  and  if  he  »ticc«i!d»  in  that  prowrcution,  this  will  be  a 
ground  for  the  court  to  discharge  the  security,  H.H,£hhrrt^^  ll£a«l*t 
a  171. 
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before  him  by  the  constable  for  a  breach  of  peace  in  his  pre- 
sence ;  and  all  such  persons  as,  having  been  before  bound  to 
the  peace,  have  broken  it  and  forfeited  their  recognizances  \ 
Also,  wherever  any  private  man  hath  just  cause  to  fear  that 
another  will  bum  his  house,  or  do  him  a  corporal  injury,  by 
killing,  imprisoning,  or  beating  him ;  or  that  he  will  procure 
others  so  to  do ;  he  may  demand  surety  of  the  peace  against 
such  person :  and  every  justice  of  the  peace  is  bound  to  grant 
it,  if  he  who  demands  it  will  make  oath,  that  he  is  actually 
under  fear  of  death  or  bodily  harm ;  and  will  shew  that  he  has 
just  cause  to  be  so,  by  reason  of  the  other's  menaces,  attempts^ 
or  having  lain  in  widt  for  him ;  and  will  also  further  swear, 
that  he  does  not  require  such  surety  out  of  malice  or  for  mere 
vexation  K  This  is  called  swearing  the  peace  against  another : 
and,  if  the  party  does  not  find  such  sureties,  as  the  justice  in 
his  discretion  shall  require,  he  may  be  immediately  com- 
mitted till  he  does  ""• 

2.  Such  recognizance  for  keeping  the  peace^  when  given, 
may  be  forfeited  by  any  actual  violence,  or  even  an  assault,  or 
menace,  to  the  person  of  him  who  demanded  it,  if  it  be  a 
special  recognizance ;  or,  if  the  recognizance  be  general,  by 
any  unlawful  action  whatsoever,  that  either  is  or  tends  to  a 
breach  of  the  peace ;  or  more  particularly,  by  any  one  of 
the  many  species  of  offences  which  were  mentioned  as  crimes 
against  the  public  peace  in  the  eleventh  chi^ter  of  this  book : 
or,  by  any  private  violence  committed  against  any  of  his  ma* 
jest3r's  subjects.  But  a  bare  trespass  upon  the  lands  or  goods 
of  another,  which  is  a  ground  for  a  civil  action,  unless  acoom« 
panied  with  a  wilful  breach  of  the  peace,  is  no  forfeiture  of 
the  recognizance  \  Neither  are  mere  reproachful  words,  as 
calling  a  man  knave  or  liar,  any  breach  of  the  peace,  so  as  to 
forfeit  one's  recognizance,  (being  looked  upon  to  be  merely 
the  elBfect  of  unmeaning  heat  and  passion,)  unless  they  amount  [  gjg  i 
to  a  challenge  to  fight  ^. 

The  other  species  of  recognizance,  with  sureties,  is  for  the 
good  abearanee  or  good  behaviour.    This  includes  securi^  for 
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the  peace,  and  somewhat  more :  we  will  therefore  examine  it 
io  the  same  manner  as  the  otiier. 


1.  First,  then,  the  justices  are  empowered  by  the  statute 
34- Ed.  III.  c.  1.  to  bind  over  to  the  good  behaviour  towards 
the  king  and  his  people,  all  them  that  he  ftot  of  good  fame^ 
wherever  they  be  found ;  to  the  intent  that  the  people  be  not 
troubled  or  endamaged,  nor  the  peace  diminished,  nor  mer- 
chants and  odiers,  passing  by  the  highways  of  the  realm,  be 
disturbed  nor  put  in  the  peril  which  may  happen  by  such 
offenders.  Under  the  general  words  of  this  expression,  th<U 
be  not  qfgoodfame^  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  causes  of  scandal,  contra  bonos  morts^ 
as  well  as  contra  paceni;  as,  for  haunting  bawdy-houses  with 
women  of  bad  fame ;  or  for  keeping  such  women  in  his  own 
house ;  or  for  words  tending  to  scandalize  the  government, 
or  in  abuse  of  the  officers  of  justice,  especially  in  the  execution 
of  their  office.  Thus  also  a  justice  may  bind  over  all  night- 
walkers;  eaves-droppers;  such  as  keep  suspicious  company, 
or  are  reported  to  be  pilferers  or  robbers ;  such  as  sleep  in 
the  day,  and  wake  in  the  night ;  common  drunkards  j  w^hore- 
masters ;  the  putative  fathers  of  bastards  ;  cheats  ;  idle  vaga- 
bonds ;  and  other  persons  whose  misbehaviour  may  reasonably 
bring  them  within  the  general  \vords  of  the  statutes  as  persons 
not  of  good  fanie:  an  expression,  it  must  be  owned,  of  so 
great  a  latitude,  as  leaves  much  to  be  determined  by  the  dis- 
cretion of  tlie  magistrate  himself  But  if  he  commits  a  man 
for  want  of  sureries  he  must  express  the  cause  thereof  with 
convenient  certainty  \  and  take  care  that  such  cause  be  a  good 
one^ 

2.  A  RECOGNIZANCE  for  the  good  behaviour  may  be  for- 
[  257  ]  feited  by  all  the  same  means,  as  one  for  the  security  of  the 

peace  may  be ;  and  also  by  some  others.  As,  by  going  armed 
with  unusual  attendance,  to  the  terror  of  the  people;  by 
speaking  words  tending  to  sedition ;  or  by  committing  any  of 
those  acts  of  misbehaviour,  which  the  recognizance  was  in- 
tended to  prevent.  But  not  l>y  barely  gi^wg  fresh  cause  of 
suspicion  of  that  whiclt  perhaps  may  never  actually  happen  ^ : 


»  lHtwli.P.C.  c.  61,  19,3,  4« 


^  ibid.  I  ^  «. 
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for,  though  it  is  just  to  compel  suspected  persons  to  give  secu- 
rity to  the  public  against  misbehaviour  that  is  apprehended ; 
yet  it  would  be  hard,  upon  such  suspicion,  without  the  proof 
of  any  actual  crime,  to  punish  them  by  a  forfeiture  of  their 
recognizance. 
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CHAPTER    THE    NINETEENTH. 

OF  COURTS  OP  A  CRIMINAL 
JURISDICTION. 


npHE  sixth,  and  last,  object  of  our  inquiries  will  be  die 
method  of  inflictifig  those  pumshniefUs^  which  the  law  has 
annexed  to  particular  offences  ;  and  which  I  have  constandy 
subjoined  to  the  description  of  the  crime  itself.  In  die 
discussion  of  which  I  shall  pursue  much  the  same  general 
method  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redress  of  civil  injuries:  by,  first,  pointing  out  the 
several  courts  of  criminal  jurisdiction,  wherein  offenders  may 
be  prosecuted  to  punishment;  and  by,  secondly,  deducing 
down,  in  their  natural  order,  and  explaining,  the  several 
proceed ifigi  therein. 

PiRST,  then,  in  reckoning  up  the  several  courts  of  criminal 
jurisdiction,  I  sliall,  as  in  the  former  case,  begin  with  an 
account  of  such,  as  are  of  a  ptiblic  and  general  jurisdiction 
throughout  the  whole  realm;  and,  afterwards,  proceed  to 
such,  as  are  only  of  a  private  and  special  jurisdiction,  and 
confined  to  some  particular  parts  of  the  kbgdom. 

!•  In  out  inquiries  into  the  criminal  courts  of  public  and 
general  jurisdiction,  I  must  in  one  respect  pursue  a  dilferent 
order  fi-om  that  in  which  I  considered  the  civil  tribunals. 
For  there,  as  die  several  courts  had  a  gradual  subordination 
to  edch  other,  the  superior  correcting  and  reforming  the  errors 
of  the  inferior,  I  thought  it  best  to  begin  with  the  lowest,  and 
so  ascend  gradually  to  the  courts  of  appeal,  or  those  of  the 
t  259  3  most  extensive  powers.  But  as  it  is  contrary  to  the  genius 
and  spirit  of  the  law  of  England,  to  suffer  any  man  to  be 


Ch.19. 


WRONGS. 


259 


tried  twice  for  the  same  ofience  in  a  CTiminal  way,  especially 
if  acquitted  upon  the  first  trial ;  therefore  these  criminal 
courts  may  be  said  to  be  all  independent  of  each  other;  at 
least  so  far,  as  that  the  sentence  of  the  lowest  of  them  can 
never  be  controlled  or  reversed  by  the  highest  jurisdiction  in 
the  kmgdomi  unless  for  error  in  matter  of  law,  apparent 
tipon  the  face  of  tlie  record ;  though  sometimes  causes  may 
be  removed  from  one  to  the  other  before  trial.  And  there- 
fore as,  in  these  courts  of  criminal  cognizance,  there  is  not 
the  same  chain  and  dependence  as  in  the  others,  I  shfdl  rank 
them  according  to  their  dignity,  and  begin  with  the  highest 
of  aU;  viz, 

1.  The  high  court  of  parliament ;  which  is  the  supreme 
court  in  the  kingdom,  not  only  for  the  making,  but  also  for 
the  execution  of  laws ;  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commoners,  in  the  method  of 
parliamentary  impeachment.  As  for  acts  of  parliament  to 
attaint  particular  persons  of  treason  or  felony,  or  to  inflict 
pains  and  penalties,  beyond  or  contrary  to  tlie  common  law, 
to  serve  a  special  purpose,  I  speak  not  of  them ;  being  to  all 
intents  and  purposes  new  laws,  made  pro  re  fiatHy  and  by  no 
means  an  execution  of  such  as  are  already  in  being.  But  an 
impeachmeot  before  the  lords  by  the  commons  of  Great 
Bfitain,  in  parliament,  is  a  prosecution  of  the  already  known 
and  established  law,  and  has  been  frequently  put  in  practice ; 
being  a  presentment  to  tlie  most  high  and  supreme  cotut  of 
criminal  jurisdiction  by  the  most  solemn  grand  inquest  of 
the  whole  kingdom  *,  A  commoner  cannot  however  be  im- 
peached before  the  lords  for  any  capital  offence,  but  only 
for  high  misdemesnors^:  a  peer  may  be  impeached  for  any 


•  I  Hal.  p,  a  •150. 

*"  When,  in  4  Edw .  1 1 L ,  tlie  king  de- 
touidcd  the  earlSf  barons^  and  pcer%,  to 
giTc  judgment  agmmst  Simoti  de  Bere- 
ford,  who  bad  been  a  notorious  accoio- 
plic«  in  the  treAsona  of  Roger  earl  of 
Mortimer^  they  came  before  the  king 
in  parliament,  and  said  all  with  one 
Tolce,  that  the  said  Simon  was  not 
tbeir  peer  ;  and  therefore  tbey  were  not 
b-ouiid  to  judge  him  a»  a  peer  of  the  land. 


And  when  aflerwards>  In  the  aanje  par- 
liament,  they  were  prevailed  upon*  in  re- 
spect of  the  notoriety  and  heiJiousncss  of 
his  crimes,  to  receive  the  charge,  luid  to 
gi  ire  judgment  against  hiro,  the  following 
protest  and  prov^iso  waa  entered  in  the 
Parliament-roLh  — *'  And  it  is  assented 
f '  and  accorded  by  our  lord  the  king,  and 
**  ail  the  great  men,  in  fuU  parliament, 
<'  that  albeit  the  peers,  as  judges  of  the 
**  parUamentj  have  taken  upon  them  in 
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crime.  And  they  usually  (in  case  of  an  impeachment  of  a 
peer  for  treason)  address  the  crown  to  appoint  a  lord  high 
steward  for  the  greater  dignity  and  regularity  of  their  pro- 
ceedings ;  which  high  steward  was  fonneriy  elected  by  the 
peers  themselves,  though  he  was  generally  commissioned  by 
the  king  ^ ;  but  it  hath  of  late  years  been  strenuously  main- 
taioed**,  that  the  appointment  of  an  high  stewartl  in  such 
cases  is  not  indispensably  necessary »  but  that  the  house  may 
proceed  without  one.  The  articles  of  impeachment  are  a 
kind  of  bills  of  indictment^  found  by  the  house  of  commons, 
and  afterwards  tried  by  ilie  lords ;  who  are  in  cases  of  mis- 
demesnors  considered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  custom  derived  to  us 
from  the  c^mstitutiou  of  the  antient  Germans ;  who  in  their 
great  councils  sometimes  tried  capital  accusations  relating  to 
the  public :  "  Hcei  a^ud  coiisiliwn  acaisare  quoque^  et  discrinien 
^'  aqjiHi  inie/tdere^J*  And  it  has  a  peculiar  propriety  in  the 
English  constitution;  which  has  much  improved  upon  the 
antient  model  imported  hither  from  the  contineuL  For 
though  in  general  the  union  of  the  legislative  and  judicial 
powers  ought  to  be  more  carefully  avoided  ^,  yet  it  may  hap- 
pen that  a  subject,  intrusted  with  die  administration  of  public 
affairs,  may  infringe  the  rights  of  the  people,  and  be  guilt}'  of 
such  crimes,  as  the  ordinary  magistrate  either  dares  not  or 
[  261  ]  cannot  punisli.  Of  these  the  representatives  of  the  peoplci 
or  house  of  commons,  cannot  properly  jiu^g^/  because  their 
€onstituents  are  die  parties  injured :  and  can  therefore  only 
impeach^  But  before  what  court  shall  this  impe^ichment  be 
tried  ?  Not  before  tlie  ordinary  tribunal^  which  would 
naturally  be  swayed  by  the  author!^  of  so  powerful  an  ac- 


"  the  prmncc  of  our  lord  tbe  tdog  to 
**  m»k«  and  render  tlie  taid  judgrocDtf 
*'  yet  tbe  pecm  who  now  are,  or  sholi  be 
**  in  txmx  to  come,  be  not  bound  or  chsrg- 
^^  ed  to  render  judgment  upon  others 
<*  thfttt  peers  ;  nor  that  the  peer*  of  the 
**  Und  bave  power  to  do  thii,  but  tbereof 
*'  ougbt  ever  to  be  ditdurged  and  ic- 
*'  qtiittwd  I  and  that  tbe  aforcaaid  judg* 
••  mcnt  now  rendered  be  not  drawn  to 
••  eian^te  or  consequence  in  time  to 
**  corns,  ^bci^by  tba  taid  peefi  mmj  ba 


**  chai*gad  beraafler  to  judge  otbera  than 
"  their  peen»  contraxy  to  the  laws  of  the 
*'  land,  if  tbe  like  caac  bap|>eo,  which 
"  God  forbid  "  (Rcrf.  FnH,  lEd.IIh 
n,  %h^,  S  Brad.  Hist.  190.  Seldett* 
judic.  in  parL  ch.  1.) 

'  1  Hal.  PC  350. 

«•  Lorda*  Joum.  13  May  1679.  Oom. 
Joum.  15lI*ylC7«.     Fbil.l«tfr* 

*  Tacit,  tfr  mor.  Gtmk.  Jt, 

*  See  Vol.1,  m^.269. 
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cuser.  Reason  therefore  will  suggest,  that  this  branch  of  the 
legislature,  which  represents  the  people,  must  bring  it's 
charge  before  the  other  branch,  which  consists  of  the  nobilitj, 
who  have  neither  the  same  interests  nor  the  same  passions  as 
popular  assemblies^.  This  is  a  vast  superiority,  which  the 
constitution  of  this  island  enjoys,  over  those  of  the  Grecian  or 
Roman  republics ;  where  the  people  were  at  the  same  time 
both  judges  and  accusers.  It  is  proper  that  the  nobility 
should  judge,  to  insure  justice  to  the  accused ;  as  it  is  prcqper 
that  the  people  should  accuse,  to  insure  justice  to  the  com- 
monwealth. And  therefore,  amcmg  other  extraordinary  m^ 
cumstances  attending  the  authority  of  this  court,  there  is  one 
of  a  very  singular  nature,  which  was  insisted  on  by  the  house 
of  commons  in  the  case  of  the  earl  of  Danby  in  the  reign  of 
Charles  11.^;  and  it  is  now  enacted  by  statute  13&  IS  W.III. 
C.2.  that  no  pardon  under  the  great  seal  shall  be  pleadable 
to  an  impeachment  by  the  commons  of  Great  Britain  in 
parliament'.  (3) 

t  Monteiq.  Sp.L.  xi.  6.  'See  eh.  81. 

'^  Com.  Jouni.  5  Kiy  1679. 


(5)  fn  the  case  of  the  impeachment  of  Warren  Hastings,  it  was  deter- 
mined that  an  impeachment  did  net  abate  by  a  dissolution  of  parliament. 
The  high  court  of  parliament  was  affirmed  to  exist  at  all  times,  and  although 
from  a  dissolution  or  other  causes  it  might  not  always  be  sitting  to  do  justice^ 
it  was  always  open  for  the  reception  of  appeals  and  writs  of  error.  The 
peers,  who  were  the  judges  (it  was  said),  had  their  authority  inherent  in 
their  order,  and  independent  of  the  actual  sitting  of  pariiament;  and  the 
prosecutors  were  not  merdy  the  members  of  the  house  of  commons,  but 
all  the  commons  of  England,  who  though  they  might  be  deprived  of  their 
organ  by  a  dissolution,  did  not  thereby  lose  their  right  of  acting,  and  might 
resume  the  exercise  of  that  right  as  soon  as  they  were  furnished  with  a  itew 
organ  by  the  assembling  of  a  new  parliament.  It  cannot  be  denied,  on  theone 
hand,  that  there  are  some  difficulties  in  coming  to  this  conclusion ;  but,  on 
the  other,  it  is  certain  that  the  right  of  impeachment  would  have  lost  half 
its  value,  if  a  contrary  determination  had  been  come  to ;  and  it  seems  also 
certain  that,  in  former  times,  when  the  duration  of  a  parliament  seldom  ex- 
ceeded a  month,  impeachments  must  have  been  absolutely  nugatory,  if  a 
dissolution  had  abated  them.  The  debates  on  this  interesting  subject, 
which  were  very  learned  and  able,  may  be  seen  very  well  summed  up,  and 
the  determination  itself  learnedly  advocated,  in  the  Ann.  I^g.  for  1791. 
tol.  xxtiii. 

The  student  will  not  understand  the  stat.  of  W.III.  as  restjrainii^g  the  pre- 
rogative of  thc^rown  u  to  {Mtrdoning  ifter  judgment  on  an  impeachment. 
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2.  The  court  of  the  lm*d  high  steward  of  Great  Britain*  is 
a  court  instituted  for  the  trial  of  peers,  indicted  for  treason  or 
felony,  or  for  misprision  of  either*,  Tlie  office  of  this  great 
magistrate  is  very  antient ;  and  was  formerly  hereditary,  or 
at  least  held  for  life,  or  dum  bene  se  gcsserit :  but  now  it  is 
usually,  and  liath  been  for  many  centuries  past"*,  granted 
p7V  hac  vice  only  \  and  it  hath  been  the  constant  practice  (and 
therefore  seems  now  to  have  become  necessary)  to  grant  it  to 
[  262  ]  a  lord  of  parliament,  else  he  is  incapable  to  try  such  delin- 
quent peer''.  When  such  an  indictment  is  therefore  found 
by  a  grand  jury  of  freeholders  in  the  king's  bench,  or  at  the 
assises  before  the  justices  of  oy^-  and  terminer y  it  is  to  be 
removed  by  a  writ  of  certiorari  into  the  court  of  the  lord  high 
steward,  which  only  has  power  to  determine  it.  A  peer  may 
plead  a  pardon  before  the  court  of  king's  bench,  and  the 
judges  have  power  to  allow  It ;  In  order  to  prevent  the  trouble 
of  appointing  an  high  steward,  merely  for  the  purpose  of 
receiving  such  plea.  But  he  may  not  plead,  in  tliat  inferior 
court,  any  other  plea ;  as  guilty  or  not  giultj/^  of  the  indict- 
ment ;  but  only  in  this  court :  because,  in  consequence  of  such 
plea,  it  is  possible  that  judgment  of  death  might  be  awarded 
against  Itim,  The  king  therefore,  in  case  a  peer  be  indicted 
for  treason,  felony,  or  misprision,  creates  a  lord  high  steward 
pro  hac  xnce  by  commission  under  the  great  seal ;  which  recites 
the  indictment  so  found,  and  gives  his  grace  power  to  receive 
and  try  it,  secundum  legem  et  constietudinem  Angliae^  Then, 
when  the  indictment  is  regularly  removed,  by  writ  of  certiorari^ 
commanding  the  inferior  court  to  certify  it  up  to  him,  the  lord 
liigh  steward  directs  a  precept  to  a  Serjeant  at  arms,  to  sum- 
mon the  lords  to  attend  and  try  the  indicted  peer.  This 
precept  was  formerly  issued  to  summon  only  eighteen  or 
twenty,  selected  from  the  body  of  the  peers :  then  the  number 
came  to  be  indefinite ;  and  tlie  custom  was,  for  the  lord  high 
steward  to  summon  as  many  as  he  thought  proper,  (but  of 

^  4  Init  58.  S  UawIc.  P.C.  c,  S.  J  1*  mge  seigneur  d*airt  le  grand  temMhat 

C.44*  §  I.     3  Jon*  54*  d* AngtHerrt  i  ^i'^daii  /aire  -un  pr^ 

'  1  Bulttr,  198*  Ic^ — ~'fmr/airtv€nirxx9€igTi«}ifS9U 

~  Pryn.  OQ  4  loit.  46.  ivi»,  ^^c*      (Yewb.   iS  Hen.  FI I ir II.) 

■  Qwmd  un  idgneur  de  parlement  S^  Situndf  P.  C.   152.     S  lost.  S8. 

MfTVl  arrtm  de  treamn  au/tlony,  U  rwf  ^  Iqm.  59.     3  Hiwk.  P.  C  c.9.  {  J. 

pv  m  ttUm  patmtt  fim  wn  s^imA  tt  B«rr.  JS4.  2d7.  4^  Ed,  cooti*. 
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late  years  not  less  than  twenty-three**  (4), )  and  that  those 
lords  only  should  sit  upon  the  trial :  which  threw  a  monstrous 
weight  of  power  into  the  hands  of  the  crown,  and  this  it's 
great  officer,  of  selecting  only  such  peers  as  the  then  predo- 
minant party  should  most  approve  of.  And  accordingly, 
when  the  earl  of  Clarendon  fell  into  disgrace  with  Charles  II., 
there  was  a  design  formed  to  prorogue  the  parliament,  in  [  263  ] 
order  to  try  him  by  a  select  number  of  peers ;  it  being  doubted 
whether  the  whole  house  could  be  induced  to  fall  in  with  the 
views  of  the  court.  ^  But  now  by  statute  7  W.III.  c.S.  upon 
all  trials  of  peers  for  treason  or  misprision,  all  the  peers  who 
have  a  right  to  sit  and  vote  in  parliament  sh^  be  summoned, 
at  least  twenty  days  before  such  trial,  to  appear  and  vote 
therein ;  and  every  lord  appearing  shall  vote  in  the  trial  of 
such  peer,  first  taking  the  oaths  of  allegiance  and  supremacy, 
and  subscribing  the  declaration  against  popery. 

During  the  session  of  parliament  the  trial  of  an  indicted 
peer  is  not  properly  in  the  court  of  the  lord  high  steward,  but 
before  the  court  last  mentioned,  of  our  lord  the  king  inparlia-- 
ment.^  It  is  true^  a  lord  high  steward  is  always  appointed  in 
that  case,  to  regulate  and  add  weight  to  the  proceedings :  but 
he  is  rather  in  the  nature  of  a  speaker  pro  tempore,  or  chairman 
of  the  court,  than  the  judge  of  it;  for  the  collective  body  of 
the  peers  are  therein  the  judges  both  of  law  and  fact,  and  the 
high  steward  has  a  vote  with  the  rest,  in  right  of  his  peerage. 
But  in  the  court  of  the  lord  high  steward,  which  is  held  in 
the  recess  of  parliament,  he  is  the  sole  judge  of  matters  of  law, 
as  the  lords  triors  are  in  matters  of  fact;  and  as  they  may  not 
interfere  with  him  in  regulating  the  proceedings  of  the  court, 
so  he  has  no  right  to  intermix  with  them  in  giving  any  vote 
upon  the  trial.'  Therefore,  upon  the  conviction  and  attainder 
of  a  peer  for  murder  in  full  parliament,  it  hath  been  holden 
by  the  judges*,  that  in  case  the  day  appointed  in  the  judgment 

*»  Kdynge.  S6.  '  State  Trials,  Vol.IV.  214.2S2,  3. 

P  Carte'sUfeof  Ormonde,  Vol. II.         •  Post.  139. 
*»  Fort.  141. 


(4)  **  Because  that  is  the  least  number  to  be  sure  of  twelve  to  be  of  one 
mind ;"  and  though  the  verdict  is  by  the  majority,  yet  that  majority  must 
consist  of  twelve  at  the  lent    Kelynge.  56. 
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for  execution  should  lapse  before  execution  done,  a  new  time 
of  execution  may  he  appointed  by  eidier  the  high  court  of 
parliament  during  h'a  sitting,  though  no  high  steward  be 
existing ;  or,  in  die  recess  of  parliament,  by  the  court  of  king's 
bench,  the  record  being  removed  uilo  that  court, 

£  264  ]  It  has  been  a  point  of  some  controversy,  whedier  tlie 
bishops  have  now  a  right  to  sit  in  the  court  of  the  Jord  high 
steward,  to  try  indictments  of  treason  and  misprision.  Some 
incline  to  Imagine  tliem  included  under  the  general  words  of 
the  statute  of  king  William,  "  all  peers,  who  have  a  right  to 
'*  sit  and  vote  in  parliament  ;*'  but  the  expression  luid  been 
much  clearer,  if  it  had  been,  **all  lordsj^  and  not,  ''  all  peers;** 
for  though  bishops,  on  account  of  die  baronies  annexed  to 
their  bishopricks,  are  clcjirly  lords  of  parliament,  yet,  their 
blood  not  being  ennobled,  they  are  not  universally  allowed  to 
be  peers  with  the  temporal  nobility :  and  perhaps  this  word 
might  be  inserted  purposely  with  a  view  to  excUide  tliem. 
However,  there  is  no  instance  of  their  sitting  on  trials  for 
capital  offences,  even  upon  impeachments  or  indictments  ia 
full  pai*liament,  mucli  less  in  the  court  we  are  now  treating 
of;  for  indeed  they  usually  withdraw  voJuntaiily,  but  enter  a 
protest  declaring  their  right  to  stay-  It  Is  observable  that,  in 
the  eleveiith  chapter  of  the  constitutions  of  Clarendon,  made  in 
parliament  11  Hen<IL,  they  are  expressly  excused,  rather  than 
excluded,  from  sitting  and  voting  in  trials,  when  tliey  come  to 
concern  life  or  limb  :  *'  cpiscopi  siatl  caeteri  banmeSf  d/^berU 
"  ifUa^esscJudidis  cum  baronibus^  qiwiisque  pervnuatur  ad  dimi^ 
*'  ntdionem  membromm^  vel  ad  mortem  :'*  and  Becket^s  quarrel 
with  the  king  hereupon  was  not  on  account  of  the  excepcioiij 
(which  was  agreeable  to  the  canon  law,)  but  of  the  general  rule, 
that  compelled  the  bishops  to  attend  at  all.  And  the  determi- 
nation of  the  house  of  lords  in  the  earl  of  Danby's  case',  whicli 
hatli  ever  since  been  adhered  to,  is  consonant  to  these  constitu- 
tions ;  "  that  the  lords  spiritual  have  a  right  to  stay  and  sit  m 
**  coiut  in  capital  canes,  till  the  court  proceetls  to  the  vote  of 
**  guilty,  or  not  guilty/'  It  must  be  noted,  tliat  this  resolution 
extends  only  to  trials  injuli  jHirliamcni :  for  to  the  court  of  the 
lord  high  steward  (in  which  no  vote  can  be  given,  but  merely 


Lord«*  Joum.  15  Mmy  J679. 
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that  of  guihy,  or  not  guilty,)  no  bishop,  as  such,  ever  was  or 
could  be  summoned;  and  though  tlie  stiUute  of  king  WiJIiam 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  [  265  ] 
court  of  parliament,  yet  it  never  intended  to  new-model  or 
alter  it*s  constitution ;  and  consequently  does  not  give  the 
lords  spiritual  any  right  in  cases  of  blood  which  they  had  not 
before".  And  what  makes  their  exclusion  more  reasonable 
is,  that  they  have  no  right  to  be  tried  themselves  in  the  court 
of  the  lord  high  steward'',  and  therefore  surely  ought  not  to 
be  judges  there.  For  the  privilege  of  being  thus  tried  de- 
pends upon  nobility  of  blood,  rather  than  a  seat  in  the  house: 
as  appears  from  the  trials  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots  nobility,  though  not  in  the 
number  of  the  sixteen;  and  from  the  trials  of  feuiales,  such 
as  the  queen  consort  or  dowager,  and  of  all  peeresses  by 
birth ;  and  peeresses  by  marriage  also,  unless  they  have,  when 
dowagers,  disparaged  themselves  by  taking  a  commoner  to 
their  second  husband.  (S) 


3.  The  court  of  khig\^  bench  ^^  concerning  the  nature  of 
which  we  partly  inquired  in  the  preceding  book^  was  (we 
may  remember)  divided  into  a  crown  side,  antl  a  pka  side. 
And  on  the  crown  side,  or  crown  ofhce,  it  Likes  cognizance 
of  all  criminal  causes,  from  high  treason  down  to  tlie  most 
trivial  misdemesnor  or  breach  of  the  peace.  Into  this  court 
also  indictments  from  all  inferior  courts  may  be  removed  by 
writ  of  cetiiormHj  and  tried  either  at  bar,  or  at  nisi  priusj 
by  a  jury  of  the  county  out  of  which  the  indictment  is 
brought.  (6)      The  judges  of  this  court   are  the  supreme 

*  4  Inst. 70.  3  Hal.  P.C2.    2  Hawk.  P.C.  6. 
r  See  Vol,  III.  pag.41. 


u   Fost.948. 

"^Bro,  Air,  (.Trial.  14S, 


(5)  See  Vol.  I.  p.  401. 

(6)  The  court  of  king's  bench  possesses  the  power  in  all  cases  where  it 
appears  that  an  iiupurliul  trial  cannol  be  had  in  tl»e  county  aut  of  which 
the  indictment  is  brought,  to  dirccl  the  trial  to  bt^  had  in  some  other  count} . 
Ami  by  the  3^G,S.  c,  52,  it  is  provided,  that  in  all  indictments  rt^moved  iiUo 
the  king's  bench  by  certiorari^  and  in  all  informations  filed  there,  if  the 
venue  be  taid  in  any  city  or  town  corporate,  the  court,  at  the  instance  of 
the  prosecutor  or  defendunt,  m«y,  if  it  think  proper,  direct  the  issue  to  be 
tried  by  s  jyry  of  the  neEt  adjoining  county.  London,  Westminster,  South- 
wnrk,  Bristol,  and  Chester  are  entirely  exempted  from  the  operation  of  thia 
act;  and  Exeter^  except  in  case  of  indlctmenti  removed  by  ceriiotmri* 

X  2 


265 


PUBLIC 


Book  IV. 


coroners  of  the  kingdom.  And  the  court  itself  is  the  prin- 
cipal court  of  criminal  jurisdiction  {though  the  two  former 
are  of  greater  dignity)  known  to  the  laws  of  England.  For 
which  reason  by  the  coming  of  the  court  of  king*s  bench  ioto 
any  county,  (as  it  was  removed  to  Oxford  on  account  of  tlie 
sickness  in  1665,)  all  former  conimlssions  of  &i/a-  and  fenniner^ 
and  general  gaol  deliver}^  are  at  once  absorbed  and  deter- 
mined ipsojacto:  in  the  same  maimer  as  by  tlie  old  Gothic 
[  2^^  ]  and  Saxon  constitutions,  ^^^jtire  velusio  obiinuiti  qmevisse  omnia 
**  iiiferiura  jmUcia^  diccntejus  rege^,^*  (7) 


Into  this  court  of  king's  bench  hath  reverted  all  that  was 
good  and  salutary  of  tlie  jurisdiction  of  die  court  of  star- 
chamber^  camera  stcUata^  I   which  was  a  court  of  very  ant  ten  t 


*  Stlertihook,  f.  1.  c.3. 

*  Tills  m  said  (I^mb.  Arch.  154.)  to 
have  bctfii  so  call^,  either  (ram  the  Sax- 
on word  p^eo/ian»  to  iif«!r  or  govern  ;<—> 
or  from  Ibi  punidimg  the  crimen  iteUio* 
naita,  or  co&eniigc  ; — or  becauj^  the 
TOOtD  whemii  it  sate,  th«  old  coundl- 
ctmmbcr  of  tlie  palace  of  W««tminiter, 
(Lamb.^148. 1  wUicti  is  now  converted 
Into  the  lottery-otBcei  and  fonnatfae  c«Bt> 
era  side  of  New  Palace^yordj  was  full  of 
wtndovra;  —  or  (to  whtch  sir  Edward 
CokCj  4  InKt.66.  accedes)  because  hapljf 
the  roof  thereof  waa  at  the  firat  garaiAhed 
with  gilded  atars*  As  all  the«o  are  mere- 
ly conjecture*,  (for  no  stars  are  now  in 
the  roof,  nor  are  any  said  to  have  re- 
mained tliere  so  late  as  the  reign  of  queen 


Elixabeth,)  it  may  be  allowable  to  pro> 
pose  another  conjectural  etymology,  as 
plausible  perhaps  as  any  of  them.  It  is 
well  known  that  before  the  banishment 
of  the  Jews  under  Edward  I.  their  con- 
tracts and  obligations  were  denominated 
in  our  antienc  records  ttami  or  Harris 
from  a  cormpfcion  of  the  Hebrew  word 
Mkttarf  a  covenaott  (Tovey's  jingi^Ju" 
date,  52.  St-ldcn,  ttL  of  hon.  iL  34* 
Uxor,  Ebraic,  1.14.)  ITiese  Starrs,  by 
an  ordinance  of  Richard  the  firsts  pre* 
served  by  Hovcden^  were  commanded 
to  be  enrolled  and  deposited  in  chests* 
under  tliree  keys  in  certun  places ;  one^ 
and  the  most  considerable,  of  which  waa 
in  the  Icing's  exchequer  at  Westminster; 
and  no  &tarr  was  allowed  to  be  valid  un* 


(7)  Lord  Hale  observes,  that  the  king's  bench  by  coming  ioto  any  county 
doe«  not  detennitie  any  other  coiniiiission,  but  suspends  ita  semoti  during 
the  term,  nnd  that  in  vacation-time  the  commissioners  may  proceed  ogaia 
upi>n  their  fornier  com  mission.  A  special  commission^  he  observes  also, 
may  sit  in  terrn^tinie  in  the  county  where  the  king^s  Inrnch  sits,  but  then  the 
kuig'A  bench  must  adjourn  during  its  iscssion.  2Ual.P.  C.  4.  Sec  alio 
9  Hawk.  P.  C»  c.S.  t,5, 10  the  same  cflTect. 

And  the  25  G.  5.  e.  ts.  has  provided  that  the  seasion  of  oyer  and  temiiner 
and  gaol  detivery  of  the  gaol  of  Newgate,  for  the  county  of  Middlesex,  shall 
not  be  disconiinued  by  the  Mtting  of  the  king's  bench  at  Weitmiiiater  in 
term.  The  39 G.  5.  c.  48*  has  made  a  sunilar  provision  for  the  tetsioiii  of 
the  peace  and  of  oyer  and  terminer,  before  the  jusUccf  of  the  peace  for  iho 
lame  county. 
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origmal*»,  but  new-modelled  by  statutes  3  Heri,VIL  c.  1.  and 
21  Hen.  VIII.  c.20.  consisting  of  divers  lords  spiritual  and 
temporal,  being  privy  counsellors,  together  with  two  judges 
of  the  courts  of  common  law,  without  the  intervention  of  any 
jury.  Their  jurisdiction  extended  legally  over  riots,  peijury, 
misbehaviour  of  sherLBfs,  and  other  notorious  misdemesnors, 
contrary  to  the  laws  of  the  land.  Yet,  this  was  afterwards, 
(as  lord  Clarendon  inform  us^)  stretched  ^^  to  the  asserting 
**  of  all  proclamations,  and  orders  of  state :  to  the  vindicating 
^*  of  illegal  commissions,  and  grants  of  monopolies;  holding 
'*  for  honourable  that  which  pleased,  and  for  just  that  which 
*^  profited,  and  becoming  both  a  court  of  law  to  determine 
**  civil  rights,  and  a  court  of  revenue  to  enrich  the  treasury; 
^^  the  council  table  by  proclamations  enjoining  to  the  people 
"  that  which  was  not  enjoined  by  the  laws,  and  prohibiting 
"  that  which  was  not  prohibited ;  and  the  star-chamber,  which 
**  consisted  of  the  same  persons  in  different  rooms,  censuring 
**  the  breach  and  disobedience  to  those  proclamations  by  very 
^*  great  fines,  imprisonments,  and  corporal  severities :  so  that 
"  any  disrespect  to  any  acts  of  state,  or  to  the  persons  of 
*^  statesmen,  was  in  no  time  more  penal,  and  the  foundations 
"  of  right  never  more  in  danger  to  be  destroyed."  For  which 
reasons  it  was  finally  abolished  by  statute  16  Car.  I.  c.  10.  to 
the  general  joy  of  the  whole  nation**. 

less  it  Were  found  in  some  of  the  said  time,  when  the  meaning  of  (be  Jewish 

repositories.     (Memarand,  in  Scacc.  P.  ttarrs  was  forgotten,  the  word  dar-cham^ 

6  EdW'  L  prefixed  to  Maynard*s  year-  6^  was  naturally  rendered  in  law.irencfa, 

book  of  £dw.  tr.  fol.8.     Madoz,  hist,  la  diaumbre  des  eUeilUs,  and  in  law-latin 

exch.  t,  Tiii  §  4,  5,  6.)     The  room  at  camera  iteUata ;  which  continued  to  be 

the  exchequer,  where  the  chests  contain*  the  style  in  latin  till  the  dissolution  of 

ing  these  Starrs  were  kept,  was  probably  that  court, 

called  the  tttnr-^hamber  :  and  when  the  ^  Lamb.  Arch,  1^6. 

Jews  were  expelled  the  kingdom,  was  ^  Hist,  of  Reb. ,  book  I  and  3. 

applied  to  the  use  of  the  king*s  council,  ^  The  just  odiiim  into  which  this 

sitting  in  their  judicial  capacity.     To  tribunal  had  fallen  before  it's  dissolu* 

confirm  this,  the  first  time  the  starr-  tion,  has  been  the  occasion  that  few  me- 

chamber  is  mentioned  in  any  record,  it  morials  have  reached  us  of  it*s  nature, 

is  said  to  have  been  situated  near  the  jurisdiction,  and  practice ;  except  sudi 

feceiptoftheezd»quer  at  Westminster;  as,  on  account  of  their  enormous  op. 

(the  king's  council,  his  chancellor,  trea-  pression  are  recorded  in  the  histories  of 

surer,  justices,  and  olhef  sages,  were  the  times.     There,  are,  howcYer,  to  b6 

assembled  en  la  ehaUmbi^desesteiles  pres  met  with  some  reports  of  it*s  proceed^ 

la  resceiptla  fFestmmiter. -^  daus.  41.  ings  in  Dyer,  Croke,  Coke,  and  other 

Edw.  IIL  m.  IS.}     For  in  process  of  reporters  of  that  age,  and  some  in  oia^ 

X  S 


d69 


PUBLIC 


Book  IV, 


4-.  The  court  of  cJuvaln/''^  of  which  we  also  formerly 
spoke'  BS  a  military  court,  or  court  of  honour,  when  held 
before  the  earl  marshal  only,  is  also  a  criinmal  court,  when 
held  before  the  lord  liigh  constable  of  England  jointly  with 
tlie  earl  marshal.  And  then  it  has  jurisdiction  over  pleas  of 
life  and  member,  arising  in  matters  of  arms  and  deeds  of  war, 
as  well  out  of  the  realm  as  within  it.  But  the  criminal,  as 
well  as  civil  part  of  it's  authority,  is  fallen  into  entire  disuse: 
there  having  been  no  permanent  high  constable  of  England  - 
(but  only  pro //r/^  v/ri"  at  coronations  and  the  like)- since  the 
attainder  and  execution  of  Stafford  duke  of  Buckingham  in 
the  thirteenth  year  of  Henry  VIII. ;  tlie  authority  and 
charge,  both  in  war  and  peace,  being  deemed  too  ample  for  a 
subject :  so  aniple,  that  when  the  chief  justice  Fineux  was 
iisked  by  king  Henry  the  eighth,  how  fisit  they  extended,  he 
declined  answering ;  and  *iaid,  the  decision  of  that  question 
belonged  to  the  law  of  arms,  and  not  to  the  law  of  England «. 

5.  The  high  court  ofadmiralt^S  held  before  the  lord  high 
admii'al  of  England,  or  his  deputy,  stiled  the  judge  oif  tlie 
admiralty,  is  not  only  a  court  of  civil  but  also  of  criminal 
jurisdiction-  This  court  hath  cognizance  of  all  crimes  and 
offences  coramitled  either  upon  the  sea,  or  on  the  coasts,  out 
of  the  body  or  extent  of  any  English  county ;  and  by  statute 
15  Ric.IL  c,  3*  of  death  and  mayhem  happening  in  great  sliips 
being  and  hovering  in  the  mam  stream  of  great  rivars>  below 
the  bridges  of  the  same  rivers,  which  are  then  a  sort  of  ports 
or  havens ;  such  as  are  the  ports  of  London  and  Gloucester, 
though  they  lie  at  a  great  distance  from  the  sea.  But,  as  this 
court  proceeded  without  jury,  in  a  methoil  much  conformed 
to  the  civil  law,  the  exercise  of  a  criminal  jurisdiction  there 
was  contrary  to  the  genius  of  tlie  law  of  England ;  inasnmch 
as  a  man  might  be  there  deprived  of  his  life  by  the  opinion 
of  a  single  judge,  without  the  judgment  of  his  peers.     And 

nuscTJptt  of  whkh  thi^  auUior  hath  two ;     Gray't    Inn,  ao  eminent  prsctitiofitr 
ont>  from  40  Eliz.  to  1 3  Jac.  1.,  the  other     therdti  (8) :   and  •  ihort  Account  of  the 


for  the  lint  Uiree  years  of  king  Cfatfla : 
and  theie  Is  in  tlie  Britith  Mitteum 
(Harl.  MSS.  Vol.  I.  N*'  1226)  *  very 
full,  methodic*!,  and  accunlc  account 
of  the  constitutjon  and  coufM  of  thit 
court,  compUed  by  wnUim  Ht*dMm  of 


aame,  with  copiet  of  all  it's  proccu,  maj 
alao  be  found  m  IS  Rym.  Fotti.  192.&C. 

'  4  In»t.  19^,     S  Uawk«  P.  C*  c.4« 

'  Scv  VoMIJ.  pag,  es. 

*   I>uck«  de  auihanl.Jur,  cip, 

»'  4lnBt.  134.  147* 


t »)  This  is  DOW  pubUf  bed  ia  the  leeood  ▼o1uin«  of  the  Cdkctanni  JuriSct§, 
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besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to  the 
caprice  of  a  single  man,  so  very  gross  offenders  might,  and 
did  frequently,  escape  punishment :  for  the  rule  of  the  civil  C  269  ] 
law  is,  how  reasonably  I  shall  not  at  present  inquire,,  that  no 
judgment  of  death  can  be  given  against  offenders,  without 
proof  by  two  witnesses,  or  a  confession  of  the  fact  by  them- 
selves. This  was  always  a  great  ofience  to  the  English 
nation ;  and  therefore  in  the  eighth  year  of  Henry  VI.  it 
was  endeavoured  to  apply  a  remedy  in  parliament :  which 
then  miscarried  for  want  of  the  royal  assent.  However,  by 
the  statute  28  Hen.  VIII.  c.l5.  it  was  enacted,  that  these  o& 
fences  should  be  tried  by  commissioners  of  oyer  and  terminer, 
under  the  king's  great  seal;  namely,  the  admiral  or  his 
deputy,  and  three  or  four  more ;  (among  whom  two  common 
law  judges  are  usually  appointed ;)  the  indictment  being  first 
found  by  a  grand  jury  of  twelve  men,  and  afterwards  tried  by 
a  petty  jury :  and  that  the  course  of  proceedings  should  be 
according  to  the  law  of  the  land.  This  is  now  the  only 
method  of  trying  marine  felonies  in  the  court  of  admiralty  t 
the  judge  of  the  admiralty  still  presiding  therein,  as  the  lord 
mayor  is  the  president  of  the  session  of  oyer  wid  terminer  ia 
London.  (9) 

These  fi^ve  courts  may  be  held  in  any  part  of  the  kingdom^ 
and  their  jurisdiction  extends  over  crimes  that  arise  through*^ 
.out  the  whole  of  it,  from  one  end  to  the  other.  What  follow 
are  also  of  a  general  nature,  and  universally  diffused  over  the 
nation,  but  yet  ax^eof  a  local  jurisdiction,  and  confined  to 
particular  districts.     Of  which  species  are, 

6,  7.  The  courts  oTpyer  and  terminer,  and  general  gad  de^ 
livery^:    which   are  hdd  before   the  king's   commissioners, 

i  4  Inst.  162.  16B.     S  Hal.  P.C.  pp.22.  32.     2  Hawk.  P.C.  cc.  5>  6. 

(9)  The  27  H.  8.  C.4.  extended  only  to  the  ofiences  of  piracy,  robbery, 
murder,  and  manslaughter  ^  the  28  H.  8.  c.  15.  embraces  treasons,  felor^ 
nies,  robberies^  murders,  and  confederacies;  but  the  39 G. 5.  c.37.  enacts 
that  all  offences  committed  on  the  high  seas  out  of  the  body  of  any  county, 
shall  be  enquired  of  under  the  commission  described  in  the  text.  And  the 
46  G.  3.  c.54.  enables  the  king  to  issue  a  similar  commission  to  any  such 
four  persons  as  the  lord  chanceUor  shall  approve  of  for  trying  such  ounces, 
in  the  same  manner,  in  any  of  his  majesty's  blands,  plantations,  colonies^ 
dominions,  forts,  or  factories. 
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among  whom  are  usually  two  judges  of  the  courts  at  West- 
ster,  twice  in  every  year  in  every  coiuity  of  the  kingdom ; 
except  the  four  northern  ones,  where  they  are  held  only  once, 
and  London  and  Middlesex,  wherein  they  are  held  eight 
times.  (10)  Tliese  were  slightly  mentioned  in  the  precetHng 
book  ^.  We  then  observed,  that,  at  what  is  usually  called 
the  assises,  the  judges  sit  by  virtue  of  five  several  authorities  : 
two  of  which,  the  commission  o(  assise  and  it's  attendant  juris- 
"X  270  ]  diction  of  nisi  pritts,  being  principally  of  a  civil  nature,  were 
then  explained  at  large ;  to  which  I  shall  ordy  add*  that  these 
justices  have,  by  virtue  of  several  statutes,  a  criminal  juris- 
diction also,  in  certain  special  cases '.  The  third,  which  is 
the  commission  of  the  peace^  was  also  treated  of  in  a  former 
volume"',  when  we  inquired  into  tlie  nature  and  o0ice  of  a 
justice  of  the  peace.  I  shall  only  add,  that  all  the  justices  of 
tlie  peace  of  any  county,  wherein  the  assises  are  held,  are 
bound  by  law  to  attend  them,  or  else  are  liable  to  a  fine  5  in 
order  to  return  recognizances,  &c*  and  to  assist  the  judges  in 
such  matters  as  lie  within  their  knowledge  and  jurisdiction, 
and  m  which  some  of  them  have  probably  been  concerned, 
by  way  of  previous  examination*  But  the  fourth  authority  is 
the  commission  of  oyer  and  tei^niner^^  to  hear  and  determine 
all  treasons,  felonies,  and  niisdemesnors,  Tliis  is  directed  to 
the  judges  and  several  others,  or  any  two  of  them ;  but  the 
judges  or  Serjeants  at  law  only  are  of  the  quojmm^  so  Uiat  the 
rest  cannot  act  without  the  presence  of  one  of  them.  The 
words  of  the  commission  are,  "  to  inquire,  hear,  and  deter- 
muie  :**  so  that  by  virtue  of  this  conmiission  they  c^an  only 
proceed  upon  an  indictment  found  at  the  same  assises ;  lor 
they  must  first  inquire  by  means  of  the  grand  juiy^  or  inquest, 
before  they  are  empowered  to  hear  and  determine  by  the  help 
of  the  petit  jury.  Therefore  they  have,  besides,  fifthly,  a 
commission  of  general  gaol  deliwiy^  ;  which  empowers  them 
to  try  and  deliver  every  prisoner,  who  shall  be   in  the  gaol 


^  See  Vol.  III.  |Mg*  60. 

I  S  U«l.  P.C.39.  2  Hawk.  P.C.  c*7. 

«»S«Vol,I.  pig.S51. 


See  Appendix,  5  1« 

Ibid, 


(10^  It  has  been  usual  lately  to  hold  the  couru  of  oyer  and  teroiiner  and 
geaerol  gaol  delivery  twice  in  the  year  in  the  four  northern  countief^  mad 
three  trmei  m  the  countios  which  form  the  home  circuit. 
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when  the  judges  arrive  at  the  circuit  town,  whenever  or  before 
whomsoever  indicted,  or  for  whatever  crime  committed.  It 
was  antiently  the  course  to  issue  special  writs  of  gaol  delivery 
for  each  particular  prisoner,  which  were  called  the  writs  de 
bono  ei  malo^  :  but  these  being  foujid  inconvenient  and  op- 
pressive, a  general  commission  for  all  the  prisoners  has  long 
been  established  in  their  stead.  So  that,  one  way  or  otJier, 
the  gaols  are  in  general  cleared,  and  all  offenders  tried, 
piuiished,  or  deUvered,  twice  in  every  year  :  a  constitution  of 
singular  use  and  excellence.  Sometimes  also,  upon  urgent  [  271  ] 
occasions^  the  king  issues  a  special  or  extraordinary  com- 
mission of  oi/cr  and  terminer-^  and  gaol  delivery^  confijied  to 
those  offences  which  stand  in  need  of  immediate  inquiry  and 
puoishment:  upon  which  tlie  course  of  proceeding  is  much 
the  same,  as  upon  general  and  ordinary  commissions.  For- 
merly it  was  held,  in  pursuance  of  the  statutes  8  RicIL  c.2, 
and  33Hen,VIlL  c.4*  that  no  judge  or  other  lawyer  could 
act  in  the  commission  of  oyet*  and  tamimn'y  or  in  that  of  gaol 
delivery,  within  his  own  county  where  he  was  born  or  inha- 
bited; in  hke  manner  as  they  are  prohibited  from  being 
judges  of  assise  and  determining  civil  causes.  But  that  local 
jmitiality,  which  the  jealousy  of  our  ancestors  was  careful  to 
prevent,  being  judged  less  likely  to  operate  in  the  trial  of 
crimes  and  niisd ernes nors,  than  in  matters  of  property  and 
disputes  between  party  and  party,  it  was  thought  proper  by 
the  statute  12Geo,IL  c.  27.  to  allow  any  man  to  be  a  justice 
of  oyer  and  termhier  and  general  gaol  delivery  within  any 
county  of  England,  (11) 

8*  The  court  of  general  quarter  sessiofis  of  the  peace**  is  a 
court  tllat  must  be  held  in  every  countj^  once  in  every  quarter 
of  a  year  j  which  by  statute  2  Hen.V.  c,  4.  is  appointed  to  be 
in  tlie  first  week  after  michaelrnas-day ;  the  first  week  after 
the  epiphany ;  the  first  week  after  the  close  of  easter  ;  and  in 
the  week  after  the  translation  of  St.  Thomas  the  martyr,  or 
the  seventh  of  July.  (12)     It  is  held  before  two  or  more  jus- 

p  S  Inst,43,  *!  4  loit.  170.     2  Hid.  P.C,  42.     2  Hawk.  P*C.  c.8, 

(U)  SeeVoim,  p.60.  n.l8» 

(13)  By  the  54  G.  3.  c.84.  the  Michiielmas  quarter  sessions  are  directed 
to  l>e  holden  in  the  first  week  after  the  i  Ith  of  Octoher.  And  for  the  more 
speedy  dispatch  of  luaiaess  the  59G.3.  c.28.  has  empowered  the  court, 

whenever 
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iio&i  of  the  peaoe)  one  of  whom  must  be  of  the  guorkm.  The 
jurisdiction  of  this  court,  by  statute  34Edw.  III.  cl.>  ex- 
tends to  the  trying  luid  determining  all  felonies  and  trespasses 
whatsoever  ]  though  they  seldom,  if  ever,  try  afiy  greater  of- 
fence than  small  felonies  within  the  benefit  of  clergy ;  their 
commission  providing,  that  if  any  case  of  difficulty  arises, 
they. shall  not  proceed  to  judgment,  but  in  the  presence  of 
one  of  the  justices  of  the  court  of  king's  bench  or  common 
pleas,  or  one  of  the  judges  of  assize.  And  therefore  mur- 
ders, and  other  ci^pital  felonies,  at^  usually  remitted  for  a 
[  S7S  ]  more  s(Jemn  trial  to  the  assises.  They  cannot  also  try  any 
new-ereated  ofience,  without  express  power  given  them  by  the 
^tute  whidi  creates  it '.( 1 8}  But  there  are  ntany  oifences  and 
particular  matters,  which  by  particular  statutes  belong  pro- 
perly to  this  jurisdiction,  and  ought  to  be  prosecuted  in  this 
court;  as  the  smaller  misdemesnors  against  the  public  or 
common  wealth,  not  amounting  to  felony ;  and  especially  of- 
fences relatbg  to  the  game,  highways,  alehouses,  bastard 
children,  the  settlement  and  provision  for  the  poor,  vagrants, 
servants'  wages,  apprentices,  and  popish  recusants  *.  Some 
of  these  are  proceeded  upon  by  indictment  t  and  others  in  a 
summary  way  by  motion  and  carder  thereupon ;  which  order 
may  for  the  most  part,  unless  guarded  against  by  particular 
statutes,  be  l^moved  into  the  court  of  king's  bench,  by  a  writ 
of  certiorari  facias,  and  be  there  either  quashed  ot  confirmed. 
The  records  or  rolls  of  the  sessions  are  committed  to  the  cus- 

'  4  Mod.  379.  Salk.  406.  Lord  *  See  Lunbard  nrenarvAa  and  Burn's 
Aaym .  1 1 44.  Justice. 

whenever  the  business  seems  likely  to  occupy  more  than  three  days,  includ- 
ing the  day  of  assembly,  to  select  two  or  more  justices,  one  being  of  the 
quoram,  who  shall  tit  apart  and  proceed  with  th^  matters  allotted  to  them, 
at  the  same  time  that  the  court  is  disposing  of  the  remainder  of  the 
busiiiess. 

(13)  Justices  of  the  peace  derive  their  power  partly  from  the  king's  com- 
misoon,  and  partly  from  several  statutes :  the  former  gives  them  jurisdic- 
tion in  all  common  law  offences,  which  involve  or  tend  to  an  actual  breach 
of  the  peace)  the  latter,  of  course,  extend  only  to  the  cases  which  they 
severally  provide  for.  Thus  they  may  under  their  commission  try  the 
offence  of  libel,  because  that  has  a  manifest  tendency  to  actnal  breach  of 
the  peace :  peijury  at  common  law  they  cannot,  because  that  produces  only 
a  constructive  breach;  but  peijury  under  the  statute  of  5  Eliz.  c.9.  they 
cttiy  because  that  statute,  §  9.,  cxprenly  gives  the  power. 
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tody  of  a  special  officer  denommated  the  custos  rotrdorum^  who 
k  always  a  justice  of  the  ipionm  /  and  among  them  of  the 
guorum  (saith  Lambard ')  a  man  for  the  most  part  especially 
picked  out,  either  for  wisdom,  countenance,  or  credit.  The 
nomination  of  the  aistos  rotulortmu  (who  is  the  principal  civil 
officer  in  the  county,  as  the  lord  lieutenant  is  the  chief  in  mili^ 
iaty  command)  is  by  the  king's  sign  manual :  and  to  him  the 
nomination  of  the  clerk  of  the  peace  belongs  ;  which  office  he 
is  expressly  forbidden  to  sell  for  money  ^ 

In  most  corporation  towns  there  are  quarter-sessions  kept 
before  justices  of  their  own,  within  their  respective  limits  i 
which  have  exactly  the  same  authority  as  the  general  quarter 
sessions  of  the  county,  except  in  a  very  few  instances ;  one  of 
the  most  considerable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  wtiicli,  thougli  they  be  from 
the  orders  of  corporation  justices,  must  be  to  the  sessions  of 
the  county,  by  staute  8&dW.IIL  c.  SO.  In  both  corpora- 
tions and  counties  at  large,  there  is  sometimes  kept  a  special 
or  petty  session,  by  a  few  justices,  for  dispatching  smaller  [  273  ] 
business  in  the  neighbourhootl  between  the  times  of  the  ge»* 
neral  sessions ;  as,  for  licensing  alehouses,  passing  the  oc- 
coimts  of  the  parish  officers,  and  the  hke*  (14) 

'  1>.4.  c,S.  ^  Suii.  37Hen.  VIII.  c  I,  IW.&M, 

St  1.  €.21. 


(is)  The  author  speaks  of  a  special  or  petty  session,  as  if  they  meant  the 
same  thing,  whii^h  is  not  the  case.  Every  county  i^  divided  into  certain 
divisions,  and  though  the  legal  qualuieiii  of  a  division  are  not  very  well 
ascertained,  yet  the  thing  itself  is  recognised  by  a  great  number  of  act*  of 
parHnment,  and  h  for  practical  purpos^es  sufficiently  defined.  The  justices 
residing  in  each  division,  although  their  comnaission  undoubtedly  extends 
over  the  whole  county,  ytt,  except  at  general  or  ijuarter  sessions,  ordinarily 
confine  themselves  to  matters  arising  within  the  division.  Within  this 
limit  they  have  generally  one  or  more  stated  places  where  they  meet  at 
certain  stated  times,  monthly  or  oftencr,  as  the  public  business  may  ordi- 
narily require,  and  there  they  transact  all  such  atiiiirs  of  a  sumninry  nature 
as  by  law  require  the  presence  of  more  than  onejii»tice,  and  yet  need  not 
l>c  don^  at  a  general  quarter  or  special  sessions.  These  meetings  arc  pro« 
perly  petty  seisions,  and  as  they  ar«  held  at  ^xed  times  and  places,  no  notice 
is  necessary  for  the  assembling  of  thetJi;,  It  is  a  mistake,  however,  to  sup- 
poscj  though  the  notion  of  a  divisbn  may  not  be  very  clearly  ascertained  in 
Jaw,  and  the  powers  of  the  magistrates  there  are  thus  limited,  that  any  two 
or  more  justices  may  at  this  day,  of  their  own  auUiority,  subdivide  an  etist- 

ing 
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9.  The  sheriff's  touni  u,  or  rotation,  is  a  court  of  record, 
held  tyficQ  every  year  within  a  month  after  caster  and  michael- 
nias,  before  the  sheriff,  in  different  parts  of  the  county  ;  being 
Indeed  only  the  turn  of  the  sheriff  to  keep  a  court-leet  in  each 
respective  hundred  ^ :  This  tlierefore  is  the  great  court-leet 
of  the  county,  as  the  county-court  is  the  court-baroo :  for 
out  of  this,  for  the  ease  of  the  sheriff,  was  it  taken. 


10.  The  conrt'kei^  or  view  qffratikpkdg^^  which  is  a  court 
of  record,  hekl  once  in  the  year  and  not  oftener^  within  a 
particular  hundred,  lordship,  or  manor,  before  the  steward  of 
the  leet :  being  the  king's  court  granted  by  charter  to  the 
lords  of  those  hundreds  or  manors.  Its  original  intent  was 
to  view  the  frankpledges,  that  is,  the  freemen  within  the 
liberty;  who,  (we  may  remember',)  according  to  the  institu- 
tion of  the  great  Alfi*ed,  were  all  mutually  pledges  for  the 
good  behaviour  of  each  other.  Besides  this,  the  preservation 
of  tlie  peace,  and  the  chastisement  of  divers  minute  offences 
against  the  public  good,  are  the  objects  both  of  the  court-leet 
and  the  sheriff's  touru ;  which  have  exactly  the  same  juris- 
dicdoDy  one  being  only  a  larger  species  of  the  other;  extending 
over  more  territory,  but  not  over  more  causes.  AH  free- 
holders within  the  precinct  are  obliged  to  attend  them,  and 
all  persons  conimorant  therein ;  which  commorancy  consists 
in  usually  lying  there :  a  regulation,  which  owes  its  original 
to  the  laws  of  king  Canute*.  But  persons  under  twelve  and 
above  sixty  years  old,  peers,  clergymen,  women,  and  the 
king's  tenants  in  ancient  demesne,  are  excused  from  attend- 


**  4  Im/u  259.        2  Hal.   P.  C.  69. 
2  HawJt.  P.C  c.lO. 

*  Mir.  c.  1.  §  13.  and  16* 

«  4  In^t.  261 .     8  lUwk.  P.  C.  c.  1 1 . 


^  Mirror,  c,  I.  §  10. 

•  See  V<i\.  L  p«g.U3. 

*  /wrf  2.  c.  19. 


ing  divisior),  and  ^tabliih  a  petty  licssion  ;  ttiiog^  ordered  by  law  to  be  done 
at  petty  sessions,  would  not  be  legally  don^  at  such  a  meeting.  R.  wJiuttif^es 
of  Devon,  1  B.  &  A.  588.  Special  sessions  are  meetings  held  by  the  justices 
of  a  division  for  some  especial  purpose,  by  notice  specifying  the  time,  ami 
place,  and  purpose*  These  are  held  in  pursuance  of  sundry  statutes  direct- 
ing particular  things  (the  diver&ion  of  highways,  for  instance)  to  be  done  %t 
uuch  tncetings.  As  the  time  and  place  of  these  meetings  are  occasional, 
and  vary  with  the  ohject,  a  reasonaWe  notice  to  all  the  magistrates  of 
the  din&it*n  is  necessary  to  render  the  orders  made  there  valid  See 
if.  V.  Juiiiccs  qf  Worcestershire,  iB.&A*  22b* 
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ance  there :  all  others  bemg  bound  to  appear  upon  the  jury, 
if  required,  and  make  their  due  presentments.  It  was  also 
antiently  the  custom  to  summon  all  the  king's  subjects,  as 
they  respectively  grew  to  years  of  discretion  and  strength,  to  [  274  J 
come  to  the  court-fleet,  and  there  take  the  oath  of  allegiance 
to  the  king.  The  other  general  business  of  the  leet  and 
tourn,  was  to  present  by  jury  all  crimes  whatsoever  that 
happened  within  their  jurisdiction ;  and  not  only  to  present, 
but  also  to  punish,  all  trivial  misdemesnors,  as  all  trivial 
debts  were  recoverable  in  the  court-baron,  and  county-court : 
justice,  in  these  minuter  matters  of  both  kinds,  being  brought 
home  to  the  doors  of  every  man  by  our  antient  constitution. 
Thus  in  the  (jothic  constitution,  the  haeredoj  which  answered 
to  our  court-leet,  ^^  de  omnibus  qtddem  cognoscit^  non  tamen  de 
"  omnibus  Judical^"  The  objects  of  their  jurisdiction  are 
therefore  unavoidably  very  numerous :  being  such  as  in  some 
degree,  either  less  or  more,  affect  the  public  weal,  or  good 
governance  of  the  district  in  which  they  arise ;  from  common 
nusances  and  other  material  ofiences  against  the  king's  peace 
and  public  trade,  down  to  eaves-dropping,  waifs,  and  irregu- 
larities in  public  commons.  But  both  the  toui^  and  the  leet 
have  been  for  a  long  time  in  a  declining  way :  a  circumstance, 
owing  in  part  to  the  discharge  granted  by  the  statute  of 
Marlbridge,  52  Hen.  III.  c.  10.,  to  all  prelates,  peers,  and 
clergymen,  from  their  attendance  upon  these  courts;  which 
occasioned  them  to  grow  into  disrepute.  And  hence  it  is 
that  their  business  hath  for  the  most  part  gradually  devolved 
upon  the  quarter-sessions ;  which  [in  respect  to  the  sheriff's 
tourn]  it  is  particularly  directed  to  do  in  some  cases  by  statute 
lEdw.IV.  C.2. 

II.  The  court  of  the  coroners*^  is  also  a  court  of  record,  to 
inquire,  when  any  one  dies  in  prison,  or  comes  to  a  violent  or 
sudden  death,  by  what  manner  he  came  to  his  end.  And  this 
he  is  only  entided  to  do  stq>er  visum  corporis.  Of  the  coroner 
and  his  office  we  treated  at  large  in  a  former  volume*^,  among 
the  public  officers  and  ministers  of  the  kingdom ;  and  there- 
fore shall  not. here  rep^t  pur  inquiries;  only  mentioning  his 

^  Stiemh.  dejur.  Goih,  /.  1.  c.2.  ^  See  Vol.  I.  pug. 346. 

«  4  Inst.   271.     S  Hal.   P.  C.  53. 
2  Hawk.  P.  C.  c.  9.  .      . 
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court,  by  way  of  regularity,  among  the  criminal  courts  of  the 
oaliotv. 

t  875  ]  1^-  Thx  court  of  the  det-k  of  the  market*  is  incident  to 
every  fair  aud  market  \n  Uie  kingdom,  to  punish  misdemesnors 
therein;  as  a  court  of  pie poiuire  is,  to  determine  all  disputes 
relating  to  private  or  civil  property*  The  object  of  this  jaris- 
dit;tion'^  is  principally  die  cognizance  of  weights  and  measures, 
to  try  whether  they  l>e  according  to  the  true  standard  thereof, 
or  no:  which  standard  was  antiently  committed  to  the  custodv 
of  the  bishop,  who  appointed  some  derk  under  him  to  in- 
spect tlie  abuse  of  them  more  narrowly  *.  and  hence  this 
officer,  though  now  usually  a  layman,  is  called  the  clerk  of  the 
markets  If  they  be  not  according  to  tlie  standard,  then, 
besides  the  punishment  of  the  party  by  fine,  the  weights  and 
measures  themselves  ought  to  be  burnt*  This  is  the  most 
inferior  court  of  criminal  jurisdiction  in  the  kingdom  :  though 
tlie  objects  of  its  coercion  were  esteemed  among  the  Romans 
of  such  importance  to  the  public,  that  they  were  committed 
to  the  care  of  some  of  their  most  dignified  magistrates,  die 
curule  aediles* 


IL  There  are  a  few  other  crixninal  courts  of  greater  dig- 
nity than  many  of  these,  hut  of  a  more  confined  and  partial 
jurisdiction  ;  extending  only  to  some  particular  places,  which 
die  royal  favour,  confirmed  by  act  of  parliament,  has  dis- 
tingidshed  by  the  privilege  of  having  peculiar  courts  of  their 
own  for  the  punishment  of  crimes  and  misdemesnors  arising 
within  tlie  bounds  of  their  cognisance.  These,  not  being 
universally  dispersed,  or  of  general  use,  as  the  former,  but 
confined  to  one  spot,  as  well  as  to  a  determinate  species  of 
causes,  may  be  denominated  private  or  specud  courts  of  cri- 
minal jurisdiction, 

I  SPEAK  not  here  of  ecclesiastical  courts ;  which  ptmish 
spiritual  sins,  rather  than  temporal  crimes,  by  penance,  con- 
trition, and  excommunication,  jyro  salute  animae  ;  or,  which 
i»  looked  upon  as  equivalent  to  all  the  rest,  by  a  sum  of  money 

«  4Init.973*  i  SMOfiaf£aBliahaoi;b.s.ow«. 

f  Seen.  nc«r*  Ih  c*  19.  ^C^rAl. 
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to  tiie  officers  of  the  court  by  way  of  commutation  of  penance. 
Of  these  we  discoursed  sufficiently  hi  the  preceding  book  \ 

I  am  now  spenking  of  such  courts  as  proceed  according  to 
the  course  of  the  common  law ;  wliich  is  a  stranger  ^o  such 
unaccountable  barteriugs  of  public  justice, 

1.  Akd,  first,  the  court  of  the  lord  steward,  ireasUrery  or 
comptroller  of  the  king's  household^  was  instituted  by  statute 
3  Heo.VII.  C.14-.  to  inquire  of  felony  by  any  of  tlie  king's 
sworn  servants,  in  the  cheque  roll  of  the  household,  under  the 
degree  of  a  lord,  in  confederating,  compassing,  conspiring,  and 
imagining  the  death  or  destruction  of  the  king,  or  any  lord  or 
other  of  his  majesty's  privy  council,  or  the  lord  steward,  trea- 
surer, or  comptroller  of  the  king's  house.  The  inquiry,  and 
trial  thereupon,  must  be  by  a  jury  according  to  the  course  of 
the  common  law,  consisting  of  twelve  sad  men,  (that  is,  sober 
and  discreet  persons  J  of  the  king's  household. 

2*  The  court  of  the  lord  steward  of  the  king's  household^  or 
(in  his  absence)  of  die  treasurer,  comptroller,  and  steward  of 
the  marshalsea\  was  erected  by  statute  33  Hen.  VIII,  c,  12, 
with  a  jurisdiction  to  inquire  of,  hear,  and  determine,  all 
treasons,  misprisions  of  treason,  murders,  manslaughters, 
bloodshed,  and  other  malicious  strikings  whereby  blood  shall 
be  shed  in,  or  within  the  limits,  (that  is,  within  two  hundred 
feet  from  the  gate,)  of  any  of  the  palaces  and  houses  of  the 
king,  or  any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and  a  petit 
one,  as  at  common  law,  taken  out  of  the  officers  and  sworn 
servants  of  the  king's  household.  The  form  and  solemnity  of 
the  process,  particularly  with  regard  to  the  execution  of  the 
sentence  for  cutting  off  the  hand,  which  is  part  of  the  punish- 
mcnt  for  shedding  blood  in  the  king's  court,  are  very  minutely 
set  forth  in  the  said  statute  33  Hen.  VIIL,  and  the  several 
officers  of  the  servants  of  the  household  in  and  about  such 
execution  are  described  ;  from  die  serjeant  of  the  wootl-yard,  [  277  J 
who  furnishes  tlie  chopping  block,  to  the  serjeant-farrier, 
who  brings  hot  irons  to  sear  the  stamp-  (15) 

h  Se«  Vol.  IIL  p.  61.  k  4  Iiut.  J33.     S  H«L  P.  C.  7. 

*  4  Inst.  133.     3  Inst.  37. 

(15)  Lord  Hale  obfiervea,  that  the  power  of  this  court  to  try  treaftoni  h 

wholly 
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S.  As  in  the  preceding  book^  we  mentioned  the  courts  of 
the  two  universities,  or  their  chancellors'  courts,  for  the  re- 
dress of  civil  injuries :  it  will  not  be  improper  now  to  add  a 
short  word  concerning  the  jurisdiction  of  their  criminal  courts, 
which  is  equally  large  and  extensive.  The  chancellor's  court 
of  Oxford  (with  which  university  the  author  hath  been  chiefly 
conversant,  though  probably  that  of  Cambridge  hath  also  a 
similar  jurisdiction)  hath  authority  to  determine  all  causes  of 
property,  wherein  a  privileged  person  is  one  of  the  parties, 
except  only  causes  of  freehold ;  and  also  all  criminal  offences 
or  misdemesnors  under  the  degree  of  treason,  felony,  or 
mayhem.  (16)  The  prohibition  of  meddling  with  freehold 
still  continues :  but  the  trial  of  treason,  felony,  and  mayhem, 
by  a  particular  charter,  is  committed  to  the  university-juris- 
diction in  another  court,  namely,  the  court  of  the  lard  high 
steward  of  the  imiversity. 

For  by  the  charter  of  7  Jun.  2  Hen.  IV.  (confirmed,  among 
the  rest,  by  the  statute  13  Eliz.  c.29.)  cognizance  is  granted 
to  the  university  of  Oxford  of  all  indictments  of  treasons, 
insurrections,  felony,  and  mayhem,  which  shall  be  found  in 
any  of  the  king's  courts  against  a  scholar  or  privileged  per- 
son ;  and  they  are  to  be  tried  before  the  high  steward  of  the 
university,  or  his  deputy,  who  is  to  be  nominated  by  the 
chancellor  of  the  university  for  the  time  being.  But  when 
his  office  is  called  forth  into  action,  such  high  steward  must 
be  approved  by  the  lord  high  chancellor  of  England ;  and 
a  special  commission  under  the  great  seal  is  given  tp  him, 
and  others,  to  try  the  indictment  then  depending,  accorduig 
to  the  law  of  the  land,  and  the  privileges  of  the  said  univer- 
[  278  ]  sity.  When  therefore  an  indictment  is  found  at  the  assises, 
or  elsewhere,  against  any  scholar  of  the  university,  or  other 
privileged  person,  the  vice  chancellor  may  claim  the  cogniz- 

1  Soe  Vd.III.  pag.83. 

wholly  taken  away  by  the  l&s  Ph.&M.  c.io. ;  and  also  that  the  actbdng 
affinnadvey  neither  excluded  the  jurisdiction  of  the  king's  bench,  or  of  the 
ordinary  commisdoners  of  oyer  and  terminer,  or  of  the  commissioners  of 
oyer  and  terminer  specially  appointed  for  felonies  and  treasons  within  the 
verge.  In  consequence  of  all  which,  he  says,  he  had  never  heard  of  a  single 
session  under  the  statute  until  the  very  .year  in  which  he  was  writing* 
9H.P.C.p.9. 
(16)  See  Vol.  m.  p.  85.  n.  1 1. 
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ance  of  it ;  and  (when  claimed  in  due  time  «Bd  maimer)  it 
ought  to  be  allowed  him  by  die  judgts  of  assise :  and  tiien  it 
comes  to  be  tried  in  the  high  steward's  court  iBat  the  indict* 
ment  must  first  be  foand  by  a  grwid  jmry,  wad  then  Ae  ccg^ 
nizance  claimed :  for  I  take  it  that  the  high  steward  caniiot. 
proceed  originally  ad  inquirendum:  but  only,  after  inquest  in 
the  common  law  courts,  cui  au^iendum  et  determinandum* 
Much  in  the  same  manner,  as  when  a  peer  is  to  be  tried  in 
the  court  of  the  lord  high  steward  of  Great  Britain,  the 
indictment  must  first  be  found  at  the  assises,  or  in  the  court 
of  king's  bench,  and  then  (in  consequenceof  a  writ  o( certiorari) 
transmitted  to  be  finally  heard  and  determined  before  his 
grace  the  lord  high  steward  and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be 
i7iter  minora  crimina^  or  a  misdemesnor  only,  it  is  tried  in  the 
chancellor's  court  by  the  ordinary  judge.  But  if  it  be  for 
treason,  felony,  or  mayhem,  it  is.  then,  and  then  only,  to  be 
determined  before  the  high  steward,  under  the  king's  special 
commission  to  try  the  same.  The  process  of  the  trial  is  this : 
The  high  steward  issues  one  precept  to  the  sheriff  of  the 
coun^,  who  thereupon  returns  a  panel  of  eighteen  free" 
holders ;  and  another  precept  to  the  bedells  of  the  university, 
who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 
men, "  laicos  privilegio  universitatis  gaudentes :"  and  by  a 
jury  formed  de  medietate^  half  of  freeholders  and  half  of 
matriculated  persons,  is  the  indictment  to  be  tried ;  and,  that 
in  the  Guildhall  of  the  city  of  Oxford.  And  if  execution  be 
necessary  to  be  awarded,  in  consequence  of  finding  the  party 
guilty,  the  sheriff  of  the  county  must  execute  the  university- 
process  ;  to  which  he  is  annually  bound  by  an  oath, 

I  HAVE  been  the  more  minute  in  describing  these  proceed-  [  279  ] 
ings,  as  there  has  happily  been  no  occasion  to  reduce  them 
into  practice  for  more  than  a  century  past ;  nor  will  it  perhaps 
ever  be  thought  advisable  to  revive  them :  though  it  is  not  a 
right  that  merely  rests  in  scriptis  or  theory,  but  has  formerly 
often  been  carried  into  execution.  There  are  many  mstances, 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
the  first,  and  two  in  tiat  of  Charles  the  first,  where  indict- 
ments for  murder  have  been  challenged  by  the  vice-chancellor 
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at  the  assises^  and  afterwards  tried  before  the  high  steward 
by  jury.  The  commissions  under  the  great  seal,  the  sheriff's 
and  bedell's  panels,  and  all  the  other  proceedings  on  the  trial 
of  the  several  indictments,  are  still  extant  in  the  archives  of 
(bat  university. 
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CHAPTER  THE  TWENTIETH, 


OF  SUMMARY  CONVICTIONS. 


\^£  are  next,  according  to  the  plan  I  have  laid  down,  to 
take  into  consideration  the  proceedings  in  the  courts  of 
criminal  jurisdiction,  in  order  to  the  punishment  of  offences. 
These  are  plain,  easy,  and  regular ;  the  law  not  admitting 
any  fictions,  as  in  civil  causes,  to  take  place  where  the  life,  the 
liberty,  and  the  safety  of  the  subject  are  more  immediately 
brought  into  jeopardy.  And  these  proceedings  are  divisible 
into  two  kinds;  summary  and  regular  :  of  the  former  of  which 
I  shall  briefly  speak,  before  we  enter  upon  the  latter,  which 
will  require  a  more  thorough  and  particular  examination. 

By  a  summary  proceeding  I  mean  principally  such  as  is  di- 
rected by  several  acts  of  parliament  (for  the  common  law  is  a 
stranger  to  it,  unless  in  the  case  of  contempts)  for  the  con- 
viction of  offenders,  and  tlie  inflicting  of  certain  penalties 
created  by  those  acts  of  parliament  In  these  there  is  no  in- 
tervention of  a  jury,  but  the  party  accused  is  acquitted  or  con- 
demned by  the  suflrage  of  such  person  only  as  the  statute 
has  appointed  for  his  judge.  An  institution  designed  pro- 
fessedly for  the  greater  ease  of  the  subject,  by  doing  him 
speedy  justice,  and  by  not  harassing  the  freeholders  with  fre- 
quent and  troublesome  attendances  to  try  every  minute  of- 
fence. But  it  has  of  late  been  so  far  extended,  as,  if  a  check  [  281  3 
be  not  timely  given,  to  threaten  the  disuse  of  our  admirable 
and  truly  English  trial  by  jury,  unless  only  in  capital  cases. 
For, 

I.  Of  this  summary  nature  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  excise^  and  other  branches 
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of  the  revenue :  which  are  to  be  inquired  into  and  determined 
by  the  commbsioners  of  the  respective  departments,  or  by 
justices  of  the  peace  in  the  country ;  officers,  who  are  all  of 
them  appointed  and  removable  at  the  discretion  of  the  crown. 
And  thqugh  such  convictions  are  absolutely  necessary  for  the 
due  collection  of  the  public  money,  and  are  a  species  of 
mercy  to  the  delinquent^  who  would  be  ruified  by  the  expence 
and  delay  of  frequent  prosecutions  by  action  or  indictment; 
and  though  bucI^  has  usually  been  the  conduct  of  the  commis- 
fiioners,  as  seldom  (if  ever)  to  affi>rd  just  grounds  to  complain 
of  oppression ;  yet  when  we  ag^in*  consider  the  various  and 
almost  innumerable  branches  of  this  revenue ;  which  may  be 
in  their  turns  the  subjects  of  fraud,  or  at  leasl  complamts  of 
fraud,  and  of  course  the  objeois  of  this  sommary  mad  arbitrary 
jurlsdicdon;  we  shall  find  A^t  the  power  of  these  officers  of 
rtbe  orown  ov^r  the  property  of  the  people  is  increased  to  a 
very  formidi^  hei^C  (1) 

tL  AnoTHfiR  branch  of  sodukiKfy  prOeeediiigs  is  thai  be-- 
ftre  Justices  of  the  peaces  bk  older  to  ,ii|8ict  divers  petty  pecu- 
niary mulctS)  and  corporal  peniildes  denounced  by  act  of  par- 
liamentfor  many  disorderiy  oflbnces ;  such  as  common  swear- 
iing,  drunkenness,  vagrancy,  idleness,  and  a  vast  variety  of 
o^ers,  (or  which  I  must  vefer  the  student  to  the  justice-books 
formei*ly  ciM*>  add  which  t^ed  to  he  fortnerijr  punirfied  by 
the  verdict  of  a  jqry  in  the  cbuxt^leet  This  .change  in  the  ad- 
ministration of  justice  hath  however  had  some  mischievous 
efibcts;  as,  1.  3lie  almost  entire  disuse  and  contempt  of  the 
court-Ieetj  and  sheriff's  toum^  the  king's  antient  courts  of 
£-382  ]   eommon  law,  fotmerly  much  resrered  and  respected.     2.  The 

*  See  Vol.  I.  p.  319»  &C.  ^  LtfQbanl  •nd  Bujrm 

(l)  Formidable  as  the  summaiy  power  is,  which  the  legislature  has  en- 
trusted to  commissioners  and  justices  of  the  peace,  in  respect  of  the  excise 
fliid  other  revenue  laws,  this  sentoice  overstates  it  considerably,  being  so 
expressed  as  to  convey  v^  idea  that  all  ofibnces  against  those  Um%  are 
within  this  summary  jurisdiction.  The  hct  is,  that  a  veiy  large  number  of 
^  offices  against  them  are  triable  only  upon  information  and  indictment 
before  the  constitutional  iribunal  of  the  jury ;  and  I  believe  (though  in  such 
a  number  of  statutes  it  is  not  safe  to  speak  with  too  much  confidence)^  that 
HO  ofitoce  IB  triable  suitamarily,  of  which  the  direct  punishment  cl^A  b^  cor- 
Mflf  impriflonment,  or  tiwisportttion. 
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burthensome  increase  of  the  business  of  a  justice  of  the  peace, 
which  discourages  so  many  gentlemen  of  rank  and  character 
from  acting  in  the  commission ;  from  an  apprehension  that 
the  duty  of  their  office  will  take  up  too  much  of  that  timci, 
which  they  are  unwilling  to  spare  from  the  necessary  concerns 
of  their  families,  the  improvement  of  their  understandings,  and 
their  engagements  in  other  services  of  the  public.  Though 
Kail  gentlemen  of  fortune  had  it  botb  in  their  power,  and  in- 
clinations, to  act  in  this  capacity,  the  business  of  a  justice  oC 
the  peace  would  be  more  divided,  and  &11  the  less  heavy  upon 
individuals :  which  would  remove  what  in  the  present  scarcity 
of  inagistrates  is  really  an  objection  so  formidable,  that  the 
country  is  greatly  obliged  to  any  gentleman  of  figure,  who  will 
undertake  to  perform  that  duty,  which,  in  consequence  of  his 
rank  in  life  he  owes  more  peculiarly  to  his  country.  How- 
ever, this  backwardness  to  act  as  magistrates,  arising  greatly 
from  this  increase  of  smnmary  jurisdiction,  is  productive  o^ 
3.  A  third  mischief  r  which  is,  that  this  trust,  when  slighted  by 
gentlemen,  falls  of  course  into  the  hapds  of  those  who  are  not 
so ;  but  the  mere  tools  of  office.  And  then  the  extensive 
power  of  a  justice  of  the  peaces  which  even  in  the  hands  of 
men  of  honour  is  highly  formidable,  will  be  prostituted  to 
mean  and  scandalous  purposes,  to  the  low  ends  of  selfish  am* 
bition,  avarice^  or  personal  resentment.  And  firom  these  ill 
consequences  we  may  collect  the  prudent  foresight  of  our 
antient  lawgivers,  who  suffered  neither  the  property  nor  the 
punishment  of  the  subject  to  be  determined  by  the  opinion  of 
any  one  or  two  men ;  and  we  may  also  observe  the  necessity 
of  not  deviating  any  fiirther  from  our  antient  constitution,  by 
ordaining  new  penalties  to  be  inflicted  upon  summary  convic- 
tions. 

The  process  of  these  summary  convictions,  it  must  be 
owned,  is  extremely  speedy.  Though  the  courts  of  common 
law  have  thrown  in  one  check  upon  them,  by  making  it  ne- 
cessary to  summon  the  party  accused  before  he  is  condemned* 
This  is  now  held  to  be  an  indispensable  requisite^;  though  [  283  ] 
the  justices  long  struggled  the  point;  forgetting  that  rule  of 
natural  reason  expressed  by  Seneca, 

'  Salk.  ISl.     3  Lord  iUym.  1405.  ^ 
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<^  Qui  statmt  aliquid,  parte  inaudita  altera^ 
"  Aequum  licet  statuerit^  hand  aeqtms  Juit  .•*'. 

a  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  justice,  have  strictly  conformed:  the  Roman 
law  requiring  a  citation  at  the  least :  and  our  own  common 
law  never  suffering  any  fact  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previously  compelled  an  appearance  by  the 
party  concerned.  After  thb  summons,  the  magistrate,  in 
summary  proceedings,  may  go  on  to  examine  one  or  more 
witnesses,  as  the  statute  may  require,  upon  oath ;  and  then 
make  his  conviction  of  the  offender,  in  writing :  dpon  which 
he  usually  issues  his  warrant,  either  to  apprehend  the  offender, 
in  case  corporal  punishment  is  to  be  inflicted  on  him ;  or  else 
to  levy  the  penalty  incurred,  by  distress  and  sale  of  his 
goods.  This  is,  in  general,  the  method  of  summary  proceed- 
ings before  a  justice  or  justices  of  the  peace ;  but  for  parti- 
culars we  must  have  recourse  to  the  several  statutes,  which 
create  the  offence,  or  inflict  the  punishment;  and  which 
usually  chalk  out  the  method  by  which  offenders  are  to  be 
convicted.  Otherwise  they  fall  of  course  under  the  general 
rule,  and  can  only  be  convicted  by  indictment  or  information 
at  the  common  law.  (2) 


(2)  In  speaking  of  summary  convictions  by  justices,  it  should  not  be  lost 
sight  of  that  in  a  great,  perhaps  the  greater  number  of  cases,  an  appeal  lies  from 
the  justices  to  the  quarter  sessions  or  other  courts,  in  which  case  the  merits 
may  be  re-considered,  and  the  same  or  fresh  evidence  be  heard  for  and 
against  the  judgment ;  nor  that  in  all  cases  a  conviction  may  be  removed 
into  the  court  of  king^s  bench  by  certiorari,  unless  the  statute  under  which 
it  is  framed  expressly  provides  to  the  contrary.  When  it  is  thus  brought 
under  review,  as  it  proceeds  from  a  jurisdiction  at  once  extraordinary  and 
circumscribed,  the  court  will  presume  nothing  in  its  favour,  but  every  thing 
requisite  to  make  it  valid  must  appear  upon  its  face.  There  is  no  doubt  thut 
this  rule,  which  has  been  adhered  to  with  laudable  strictness  from  the 
proper  jealousy  entertained  of  these  summary  proceedings,  has  in  many  cases 
Jed  to  the  quashing  of  convictions  for  defects  of  form,  in  which  justice  had 
been  substantially  done  below.  The  legislature,  therefore,  has  lately  inter- 
fered, and  by  3G.4.  c.2S.  given  a  form  of  conviction  to  be  used  in  all  cases 
in  which  previous  statutes  do  not  direct  some  other;  and  further  enacted, 
that  in  all  cases  in  which  it  shall  appear  by  the  conviction  that  the  defendant 
has  appeared  and  pleaded,  and  the  merits  have  been  tried,  and  in  which 
the  defendant  has  not  appealed  if  he  might,  or  the  conviction  been  affirmed 
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II L  To  this  head  J  of  summary  proceedings,  may  also  be 
properly  referred  the  method,  immemorially  used  by  the  su- 
perior courts  of  justice,  of  punishing  contempts  by  attachment^ 
and  the  subsequent  [proceedings  thereon. 

The  contempts,  that  are  thus  punished,  are  either  direct^ 
which  openly  insult  or  resist  the  powers  of  the  courts,  or  the 
persons  of  the  judges  who  preside  there;  or  else  are  consequent 
tialy  which  (without  such  gross  insolence  or  direct  opposition)  C  ^^^ 
plaijily  tend  to  create  an  universal  disregard  of  their  autho* 
rity.  The  principal  instances,  of  either  sort,  that  have  been 
usually  "*  punishable  by  attachment,  are  chiefly  of  the  follow- 
ing kinds.  1.  Those  committed  by  inferior  judges  and  ma- 
gistrates ;  by  acting  unjustly,  oppressively,  or  irregularly,  in 
administering  those  portions  of  justice  which  are  entnisted  to 
their  distribution  :  or  by  disobeying  the  king's  writs  issuing 
oat  of  the  superior  courts,  by  proceeding  in  a  cause  after  it  is 
put  a  stop  to  or  removed  by  writ  of  prohibition,  caiiorari, 
error,  mpa^sedeas^  and  the  like.  For^  as  the  king's  superior 
courts  (and  especially  the  court  of  king's  bench)  have  a  ge- 
neral superintendance  over  all  inferior  jurisdictions,  any  cor- 
rupt or  iniquitous  practices  of  subordinate  judges  are  con- 
tempts of  that  superintending  authority,  whose  duty  it  is  to 
keep  them  within  the  bounds  of  justice.  2,  Those  committed 
by  sherilFsj  bailiffs,  gaolers,  and  other  officers  of  the  court :  by 
abusing  the  process  of  the  law,  or  deceiving  the  parties,  by 
any  acts  of  oppression,  extortion,  collusive  behaviour,  or  cul- 
pable neglect  of  duty.  3.  Those  committed  by  attorn ies  and 
bolicitors,  who  are  also  officers  of  the  respective  courts  :    by 

*  2  Hawk.  P,  C.  c*  22. 


on  appenl*  such  cDnvtctton  shnll  not  afterwards  be  set  aside  or  vacated  in 
coniequence  of  any  defect  of  form  whatever,  but  the  construction  shall  be 
such  a  fair  and  liberal  one  os  will  be  agreeable  to  tbcjuifticc  of  the  case. 

This  statute  seeais  to  put  the  law  as  to  convictions  on  a  right  footing; 
it  is  not  proper  thnt  any  thing,  even  if  objectionable  in  principle,  should  in 
courts  of  justice  be  met  by  astute  and  covilling  constnictions;  on  the 
other  hand,  no  favour  should  be  shewn  to  loose  and  incorrect  proceedingti 
and  the  sratute,  by  leaving  it  to  the  judges  to  distinguish  between  formal 
and  snlistantial  defects,  and  protecting  the  former  only,  has  preserved  un- 
touched to  them  ihcir  constitutional  power  of  watching  over  and  rcatraiiN 
ing  the  proceeding*  of  die  iufiiriof  uiagihtratc*. 
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gross  instances  of  fraud   and   corruption,  injustice  to  tbcir 
clients,  or  other  diislione&t  practice.     For  tl)e  lual-practlce  of 
die  oiBcers  reflecti*  some  dishonour  on  their  employers :    ami, 
if  frequent  or  unpunished,  createsi  among  the  jieople  a  disguft 
against  the  courts  themselves.     4,  Those  committed  by  jur}'- 
meDf  in  collateral   matters  relating  to  the  discbarge  of  their 
office :  such  as  making  detault,  when  summonetl ;  refusing  to 
be  sworn,  or  to  give  any  verdict ;    eat'mg  or  drinking  without 
the  leave  of  the  coiul,  and  especially  at  the  cost  of  eitlier 
party ;    and  other  misbeliaviours  or  irreguhirities  of  a  .similar 
kind:  but  not  in  the  mere  exercise  of  iheii"  judicial  capacities, 
as  by^  g'ving  a  false  or   erroneous  verdict,     5.  Those  com- 
mitted by  witnesses :  by  making  default  when  summoned,  re- 
fusing to  be  sw^brn  or  examined,  or  prevaricating  in  dieir  evi- 
dence when  sworn,     G.  Those  committed   by  parties  lo  any 
suit,  or  proceeding  before  the  court :    as  by  disobedience  to 
r  98 "   "I   *^^y  ^^^^^  ^^  order,  made  in  the  progress  of  a  cause ;    by  non- 
payment of  costs  awarded  by  die  court  upon  a  motion ;  or  by 
nou* observance  of  awards  duly  made  by  arbitrators  or   um- 
pires, after  having  entered  into  a  rule  lor  submitting  to  such 
detenni nation «.      Indeed   the  attachment   for    most   of   this 
speciej*  of  contemj>ts,  and  especially  for  non-jiayment  of  c^ts^ 
and  non-performance  of  awards,  is  to  be  looked  upon  rati 
as  a  civil  execution   for    the  benefit  of  the   injured   party, 
tliough  C4irried  on  in  the  shape  of  a  criminal  process  for  a 
contempt  of  the  authority  of  the  court. (3)     And  therefore  it 
hath  been  held  that  such  contempts,  and  tlie  process  thereon, 
L>eing  properly  the  civil  remedy  of  individuals  for  a  private 
injury,  are  not  released  or  allected  by  a  general  act  of  pardon. 
And  upon  a  similar  principle,  obedience  to  any  rule  of  court 
may  also  by  statute  10  Geo.  III.  c. 50.  be  enforcetl  figainst  any 
persun  having  privilege  of  parliament  by  the  process  of  tlis- 
tress   infmite*     7.  Those   committed    by  any  other   persons 
under  llie  degree  of  a  peer:    and  .even  by  peers  theiuitelves, 
when  enormous  and  accompanied  with  violence,  such  as  for- 
cible fTSCOi/j^  and  the  like  ^ ;  or  wlicji  they  import  a  disobedieiice 

•  Bee  VaLIIK  i>Ag.  17/  *  Si) I.  277.     i?  lUwk.  P.  C.  c.  seiT,  ».«:l. 

Cro  Joe.  419.     SaJk.  5t6t 


(3)  And  liivrcforc  the  diifereRC  nets  for  the  rrlicf  of  tmotwJrt 
knd  oihtTa  rrom  irnprifuiimetit  extend  to  pcrMtiiK  w  custudy  ibr  cuolcwt>t> 
oftbiilind.     Sec  Vol,  111.  p.il6.(«.T) 
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to  the  king's  great  prerogative  writs  of  prohibition,  habeas 
cof'jrus  \  and  the  rest.  Some  of  these  contempts  may  arise  in 
the  face  of  the  court ;  as  by  rude  and  contumelious  behaviour ; 
by  obstinacy,  pei^verseness,  or  prevarication  :  by  breach  of  the 
peace,  or  any  wilful  disturbance  whatever :  others  in  the  ab- 
sence of  the  party ;  as  by  disobeying  or  treating  widi  dis- 
respect the  king's  writ,  or  the  rules  or  process  of  the  court; 
by  perverting  such  writ  or  process  to  the  purposes  of  private 
mahce,  extortion,  or  injustice ;  by  speaking  or  writing  con- 
temptuously of  the  court  or  judges,  acting  in  their  judicial 
capacity  ;  by  printing  false  accounts  (or  even  true  ones  with- 
out proper  permission)  of  causes  then  depending  in  judg- 
ment ;  juid  by  any  thing,  in  short,  that  demonstrates  a  gross  [  286  ] 
want  of  that  regard  and  respect,  which  when  once  courts  of 
justice  are  deprived  of,  their  authority  (so  necessary  for  the 
good  order  of  die  kingdom)  is  entirely  lost  among  the 
people,  (4) 

■  I  Burr.  632.  Lard^s  Journ*   7  Feb,  8  Jun.  1 757. 


(4)  The  question  of  the  legality  of  publishing  true  statements  of  the  pro- 
ceedings of  courts  of  justice  has  fiaturally  excited  rouch  attention.  In 
princij;4e  it  is  not  a  very  cliflicuk  one.  The  public  good  h  the  final,  and 
the  advancement  of  justice  the  secondary  end  of  all  courts  of  justice  j  nnd 
both  rea^n  and  experience  shew  tlmt  the  giving  full  publicity  to  their 
proceedings  tends  very  strongly  to  niake  them  answer  both  these  ends* 
It  will  follow,  therefore.  Mi  a  general  rule,  that  publication  of  their 
proceedings  is  lawful.  But  reason  and  experience  also  shew  that,  under 
certain  circumstances,  publicity  may  defeat  those  ends;  whenevxT,  there- 
fore, these  occur,  it  wilJ,  upon  the  same  principle,  be  unlawful.  Tried  by 
this  te!>t|  it  seems  that  the  publication  of  all  preliminiiry  or  unfinished  pro- 
ceeding?; must  be  unlawful,  because  they  present  a  partial  statement,  and 
pre-occupy  unfairly  the  minds  of  those  out  of  whom  are  to  be  selected  the 
ukiniate  jutlges  of  the  case ;  in  so  doing  it  is  clear  that  they  pervert » in- 
stead of  advancing  justice,  and  therefore  must  obstruct  the  public  good. 
Much  undoubtedly  may  be  said  in  favour  of  the  publication  of  preliminary 
proceedings  beCbre  justices  of  the  peace ;  the  strength  of  the  argument, 
however,  must  rest  on  the  check  which  it  imposes  upon  any  corrupt  or 
arbitrary-  pracdcea  by  ihem.  But  when,  on  the  one  hand,  it  is  considered 
how  many  checks  a  justice  of  the  [leitce  would  still  act  under^  even  were 
this  removed;  and,  on  the  other,  that  no  misconduct  which  he  can  be  guilty 
of  in  tins  wa)*,  whether  it  be  in  wrongfully  comiiiitting,  bailing,  or  discharg- 
ing. Is  ever  final ;  there  will  still  remain  a  great  balance  of  public  convc- 
nieuce  in  favour  of  repressing  such  publication. 

Another  caso  to  which  the  same  test  may  be  applied,  and  where  the  same 
conclusion  will  follow  with  le^&  question,  i^^  where  the  proceedings  relate 
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The  process  of  attachoieot,  for  tJiese  and  the  like  con- 
tempts, must  necessarily  be  as  anttent  as  the  laws  themselves. 
For  laws,  without  a  competent  authority  to  secure  their  ad- 
ministi''atioii  from  disobedience  and  contempt,  would  be  vain 
and  nugatory*  A.  power  therefore  in  the  supreme  courts  of 
justice  to  suppress  such  contempts^  by  an  immediate  attach- 
ment of  the  offender,  results  from  the  first  principles  of 
judicial  estabhslimentSj  and  must  be  an  inseparable  attendant 
upon  every  superior  tribunal.  Accordingly  we  find  it  actually 
exercised  as  early  as  the  annals  of  our  law  extend.  And 
though  a  very  learned  author*'  seems  inclinable  to  derive  this 
process  from  the  statute  of  Westm.  2*  13  Edw.  I.  c.  39.  (which 
ordains,  that  in  case  tlie  process  of  the  king's  courts  be  resided 
by  the  power  of  any  great  man,  the  sheriff  shall  chastise  the 
resisters  by  imprisonment,  "  a  qua  non  delidtrentur  sine 
**  speciaii  praecepio  domini  regis .-"   and  if  the  sheriff  himself 

h  Gilb*  WaL  C.  P.  eh.  3. 


to  blusphenmus  or  indecent  nmlter.  For  the  purposes  of  justice,  very 
oftennive  evidence  must  often  b€  heard  on  trials,  ihe  publication  of  which 
afterwards  for  general  circulation  can  produce  little  but  unmixed  evil.  A 
more  doubtful  cu&c  has  been  suggested  by  Lord  ElleolKirough,  who  teems 
to  have  thought  that  it  might  be  unlawful  *'  wantonly  to  publish  circum- 
stances distressing  to  the  feelings  of  individuals  on  whom  they  reflected,** 
Stiles  V,  Xttkctf  7  East's  R.  505,  Now  there  is  some  difBcuUy  in  determining 
l^alty  whnt  is  n  wanton  pnhlicaiion  ;  trials  arecoinmonly  publishc*!  rather 
for  the  suke  of  individual  gain,  than  for  the  public  advantage,  and  the  law 
must  regard  the  general  result,  not  the  individual  motive.  If,  too,  the 
distress  of  the  party  reflected  on  be  a  ground  for  silence,  it  h  probable  that 
the  very  coses  which  it  is  most  important  to  publish  would  be  brought 
within  this  exception. 

The  determination  of  what  cases  fall  within  the  rule,  and  what  within 
the  exception,  must  necessarily  be  left  to  the  courts  of  law,  wbetber  the 
question  arises  on  the  complaint  of  on  individual  tn  a  dvil  action  for  da* 
miiges,  or  is  taken  up  by  the  court  itself  as  a  contempt  of  its  jurisdiction. 
In  the  first  case,  it  is  not  distinguishable  in  kind  from  any  other  (|uestion 
between  two  parties,  falling  within  their  ordinary  cogniiance ;  in  the  latter, 
in  which  the  court  may  seem  to  have  more  of  a  personal  interest,  it  mu»t 
be  remembered  that  the  ju«%es  arc  but  trustees  of  their  powers  for  grait 
public  pur|>oscs ;  that  in  the  execution  of  that  trust  reason  and  neces«itjr 
boll)  require  that  some  confidence  «hould  tie  placed  in  them  ;  and,  finally, 
thai  wlifftlier  they  punidi  by  fine  or  imprisonment^  the  lenity  of  the  oci« 
nuiy  be  qticflioncd  in  the  court  o(  cxcheqticr,  and  that  of  the  other  by  a 
writ  of  kaheat  curjttti  |>cforc  any  other  of  the  i^u[)erior  courts  of  the  countiy* 
tkeJi^y.  fUtit  1  li.&  A.  J79,  if.  V.  a^^i^u,  i  MM  X.  yj  b. 
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be  resisted,  he  shall  certify  to  the  courts  the  names  of  the 
principal  offenders,  their  aiders,  consenters,  commanders,  and 
favourers,  and  by  a  special  writ  judicial  they  shall  be  attached 
by  their  bodies  to  appear  before  the  court,  and  if  they  be 
convicted  thereof  they  shall  be  punished  at  the  king's  pleasure, 
without  any  interfering  by  any  other  person  whatsoerer,)  yet 
he  afterwards  more  justly  concludes,  that  it  is  a  part  of  the 
law  of  the  land;  and,  as  such,  is  confirmed  by  the  statute  of 
magna  charta. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the 
offender  may  be  instandy  apprehended  and  imprisoned,  at 
the  discretion  of  the  judges  ^,  without  any  farther  proof  or 
examination.  But  in  matters  that  arise  at  a  distance,  and  of 
which  the  court  cannot  have  so  perfect  a  knowledge,  unless 
by  the  confession  of  the  party  or  the  testimony  of  others,  if 
the  judges  upon  affidavit  see  sufficient  ground  to  suspect  that 
a  contempt  has  been  committed,  they  either  make  a  rule  on  [  287  ] 
the  suspected  party  to  shew  cause  why  an  attachment  should 
not  issue  against  him);  or,  in  very  flagrant  instances  of  con- 
tempt, the  attachment  issues  in  the  first  instance^;  as  it  also 
does,  if  no  sufficient  cause  be  shewn  to  discharge,  and  there- 
upon the  court  confirms,  and  makes  absolut^  the  original 
rule.  This  process  of  attachment  is  merely  intended  to  bring 
the  party  into  court :  and,  when  there,  he  must  either  stand 
committed,  or  put  in  bail,  in  order  to  answer  upon  oath  to 
such  interrogatories  as  shall  be  administered  to  him,  for  the 
better  information  of  the  court  with  respect  to  the  circum- 
stances of  the  contempt  These  interrogatories  are  in  the 
nature  of  a  charge  or  accusation,  and  must  by  the  course  of 
the  court  be  exhibited  within  the  first  four  days':  and  if  any 
of  the  interrogatories  is  improper,  the  defendant  may  refuse 
to  answer  it,  and  move  the  court  to  have  it  struck  out".  If 
the  party  can  clear  himself  upon  oath,  he  is  discharged ;  but, 
if  peijured,  may  be  prosecuted  for  the  peijury".  If  he  con- 
fesses the  contempt,  the  court  will  proceed  to  correct  him  by 
fine,  or  imprisonment,  or  both,  and  sometimes  by  a  corporal 
or  in&mous  punishment<>.     If  the  contempt  be  of  such  a 

*  Staund.  P.C.  73.  h,  '  6  Mod.  73. 

j  Styl.277.  "'Stra.  444. 

*'  Salk.  84.     Scnu  i%5. 564.  "  6  Mod.  73.  •  Cro.C«r.  146. 
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nature,  that,  when  the  fact  is  once  acknowledged,  the  court 
can  receive  no  farther  information  by  interrogatories  than  it  is> 
already  possessed  of  (as  in  the  case  of  a  rescaus^y)  the  defen- 
dant may  be  admitted  to  make  such  simple  acknowledgment, 
and  receive  his  judgment  without  answering  to  any  interro- 
gatories :  but  if  he  wilfully  and  obstiiiatety  refuses  to  answer, 
or  answers  in  an  evijysive  manner,  he  is  then  clearly  guilty  of 
a  high  and  repeated  contempt,  to  be  punished  at  the  disaretion 
of  the  court,  (5) 


It  cannot  have  escaped  the  attention  of  the  reader,  that 
thJs  method  of  making  the  defendant  answer  upon  oath  to  a 
criminal  charge,  is  not  agreeable  to  the  genius  of  tlie  conmion 
[  288  ]  ^^  ill  any  other  instance**;  and  seems  indeed  to  liave  l>een 
derived  to  the  courts  of  king's  bench  and  common  pleas 
tlirough  the  medium  of  the  courts  of  equity.  For  the  whole 
process  of  the  courts  of  equity,  in  the  several  stages  of  a 
cause,  and  finally  to  enforce  their  decrees,  was,  till  the  intro^ 
d action  of  sequestrations,  in  the  nature  of  a  process  of 
contempt;  acting  only  in  personam  and  not  in  rem,,  And 
there,  after  the  party  in  contempt  has  answered  the  interro* 
gatories,  such  his  answer  may  be  contradicted  and  disproved 
by  affidavits  of  the  adverse  party :  whereas,  in  the  courts  of 
law^,  the  admission  of  the  party  to  purge  himself  by  oath  is 
more  favourable  to  his  liberty,  though  perhaps  not  less  dan- 
gerous to  his  conscience ;  for,  if  he  clears  himself  by  bis 
answers,  the  complajjit  is  totally  dismissed.    And,  with  regard 


«*  The  King  P.  ElLins,  fif.  8  Geo.  11 1* 
B.  R.  4  Burr.  3 189. 


<4  SoeVoLIH.  p.  100, 101. 


(5)  Aa  the  attachment  only  brings  the  party  into  court  xo  aaiwer  to  inter- 
rogatories 10  be  exhibited,  there  is  nothing  to  acknowledge  till  they  are 
Jijetl,  nor  is  the  party  properly  in  contempt  till  reported  so  by  the  officer  of 
the  court;  there  is  nothing,  therefore,  upon  which  to  ground  the  judgment. 
On  this  principle  mterrogatorieft  must  in  all  ca»e«  be  administered  even 
to  a  con&tiiuig  defendant,  unless  the  prosecutor  waives  theni.  The  ca«e  of 
arescous  was  suppoped  to  itnnd  on  a  different  ground;  there  the  ^eriff* 
had  reiuriicd  the  party  a*  guilty  of  o  rescous,  and  that  return  was  in  the 
nature  of  a  conviction  in  itself;  but  the  administering  interrogatoric*  sup- 
posed the  posatbility  of  a  denial,  which  was  incongruous.  However,  this 
reasoning  was  not  very  satiifactor)%  and  the  exception  has  been  now  done 
away  with.  lUjs  m.  Edwards  and  another,  4Uurr.  9105.  ILY.Iiotai^t 
5T.Ii*3C«. 
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to  this  singular  mode  of  trial,  thus  admitted  in  this  one  par- 
ticular instance,  I  shall  only  for  the  present  observe,  that  as 
the  process  by  attachment  in  general  appears  to  be  extremely 
antient%  and  has  in  more  modem  times  been  recognized, 
approved,  and  confirmed  by  several  express  acts  of  parlia- 
ment', so  the  method  of  examining  the  delinquent  himself 
upon  oath  with  regard  to  the  contempt  all^;6d,  is  at  least  of 
as  high  antiquity  S  and  by  long  and  immemorial  usage  is  now 
become  the  law  of  the  land. 

'  Tearb.SOHeii.VI.  f.St.  te&^#.     tk  i.  c.9k  $4.     9&I0W.  III.  c.  15, 
IV.  f.S9.  IS  Ann.  tt.S.  c.I4.  §5. 

«  St9t.  4S£;ii2.  C.6.  {3.     ISCar.II.        <  M.  5  Edw.  IV.  rot  75.  cited  in 

{UK.  Sn(.  868,  pi.  5, 
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CHAPTER    THE    TWENTY-FIRST. 


OP  ARRESTa 


[  290  3 


TS/"E  are  now  to  consider  tlie  regular  an  J  ordinary  metliod 
of  proceeding  in  the  courts  of  criminal  jurisdiction ; 
which  may  be  distributed  under  twelve  general  heiids,  follow- 
ing eacli  other  in  a  progressive  ortler;  r/r.  1.  Arrest;  2.  CVim- 
mitment,  and  bail ;  3.  Prosecution  ;  4.  Process  ;  5,  Arrtiign- 
ment,  and  it's  incidents  ;  6.  Plea,  and  issue  ;  7.  Trial,  and 
conviction;  B.  Clergj^  9.  Judgment,  and  it's  consequences; 
10*  Reversal  of  Judgment;  11.  Reprieve,  or  pardon; 
12.  Execution;  —  all  which  will  be  discussed  in  the  subse- 
quent part  of  this  book. 

First,  then,  of  an  arrest:  which  is  the  apprehending  or 
restraining  of  one's  person,  in  order  to  be  forthcoming  to 
answer  an  alleged  or  suspected  crime.  To  this  arrest  all 
persons  whatsoever  ai^e,  without  distinction,  equally  liable  in 
all  crunintil  cases :  but  no  man  is  to  be  arrested,  unless 
charged  with  such  a  crime,  as  will  at  least  justify  holding  him 
to  bail  when  taken*  And,  in  general,  an  arrest  may  be  made 
four  ways  :  1.  By  warrant :  2*  By  an  officer  without  warrant : 
3,  By  a  private  person  also  without  warrant :  4.  By  an  hue 
and  cry. 

1.  A  WARRANT  may  be  granted  in  extraordinary  cases  by 
the  privy  councU,  or  secretaries  of  state';  but  ordhiarily  by 
justices  of  the  peace.  This  they  may  do  in  any  cases  where 
they  have  a  jurisdiction  over  the  offence;  in  order  to  comj>el 
the  person  accused  to  appear  before  them  ^ :  for  it  would  be 

•  I  Lofd  iU|iii.6.5.  ■>  S  Iltwk.P.C.  e.  13.  (  15. 
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absurd  to  give  them  power  to  examine  an  offender,  unless 
they  had  also  a  "power  to  compel  him  to  attend,  and  submit 
to  such  examination.  And  diis  extends  undoubtedly  to  all 
treasons,  felonies,  and  breaches  of  the  peace ;  and  also  to  all 
such  offences  as  they  have  power  to  punish  by  statute.  Sir 
Edward  Coke  indeed'^  hath  laid  il  down  that  a  justice  of  the 
peace  cannot  issue  a  Warrant  to  apprehend  a  felon  upon  bare 
suspicion  ;  no»  not  even  till  an  indictment  l>e  actually  found : 
and  the  contrary  practice  is  by  others**  held  to  be  grounded 
rather  upon  connivance  than  the  express  rule  of  law ;  though 
now  by  long  custom  established*  A  doctrine  which  would  in 
most  cases  give  a  loose  to  felons  to  escape  without  punish- 
ment ;  and  therefore  sir  Matthew  Hale  hath  combated  it  with 
invincible  authority,  and  strength  of  reason :  maintaining, 
L  That  a  justice  of  peace  hath  power  to  issue  a  warrant  to 
apprehend  a  person  accused  of  felony,  though  not  yet  indicted^ i 
and,  2.  Tlmt  he  may  also  issue  a  warrant  to  apprehend  a  per- 
son sitspeeied  of  felony,  though  the  original  suspicion  be  not 
in  himself,  but  in  the  party  that  prays  his  warrant ;  because 
he  is  a  competent  judge  of  the  probability  offered  to  him  of 
such  suspicion.  But  in  both  cases  it  is  fitting  to  examine 
upon  oath  the  party  requiring  a  warrant,  as  wxll  to  ascertain 
that  there  is  a  felony  or  other  crime  actually  committed, 
widiout  which  no  warrant  should  be  granted;  as  also  to 
pre/ve  the  cause  and  probability  of  suspecting  the  party,  against 
whom  the  warrant  is  prayed  ^*  This  warrant  ought  to  be 
under  tlie  hand  and  seal  of  the  justice,  should  set  forth  the 
time  and  place  of  making,  and  the  cause  for  which  it  is  made, 
and  should  be  directed  to  llie  constable,  or  other  peace-officer,  [  291  ] 
(or,  it  may  be,  to  any  private  person  by  narae^,)  requiring 
him  to  brmg  the  party  either  generally  before  ^/-ry  justice  of 
the  peace  for  the  county,  or  only  before  the  justice  who 
granted  it;  the  w^arrant  in  the  latter  case  being  called*  a 
special  warrant*',  A  gena^al  w^arrant  to  apprehend  all  persons 
suspected,  without  naming  or  particularly  describing  any  per- 
son in  special,  is  illegal  and  void  for  it's  uncertainty ' ;  for  it  is 
e  duty  of  the  magistrate,  and  ought  not  to  be  left  to  die 


«  4lnat.  176. 

"  a  Hawk,  P.C.  C.I3.  |16. 

«  2  Hal.  P.C,  108, 


s   Salk.  176, 

h  2  Hawk.  P.  C.  c  J3*  §  86, 
*  I  Hal.  P.  C.  58a     2  Hawk,  P.  C 
c,  IS.  I  10.  17. 
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officer,  to  judge  of  the  ground  of  suspicion*  And  a  warmnt 
to  apprehend  nil  persons,  guilty  of  a  crime  therein  specified, 
is  no  legal  warrant :  for  the  point,  upon  which  its  autliority 
rests,  is  a  faet  to  be  decided  on  a  subsecjuent  trial ;  namely, 
whether  the  person  apprehended  thereupon  be  really  guilty 
ornot.  {!)  It  is  therefore  in  fact  no  warrant  at  all;  for  it 
will  not  justify  tlic  officer  who  acts  under  it  ^ :  w^iereas  a 
warrant,  properly  penned,  (even  though  the  magistrate  who 
issues  it  should  exceed  his  jurisdiction,)  will  by  statute 
24  Geo,  II.  C.44,  at  all  events  indemnify  the  officer  who  exe- 
cutes the  sattie  ministerially.  And  when  a  warrant  is  received 
by  the  officer  he  is  bound  to  execute  it,  so  far  m  the  juris* 
diction  of  the  magistrate  and  himself  ex:tends.  (2)     A  warrant 


^  A  {MUfdce  had  obtained  lu  ttie 
teanetartes'  office  ever  since  tJie  rcstoiu- 
tfoiif  grounded  on  some  c)iium*s  in  the 
acts  for  roguUting  U>e  prest^  of  isauing 
gviteral  wamiili  to  tjik«  up  (without 
naming  any  person  in  particular)  the 
autbortt  priaten,  or  publiibcrs  of  such 
dbseeme  or  seditious  i\M\  m  were 
particularly  epeciBed  in  tlic  warrant. 
When  those  acU  oipir^  in  1694>  the 
nanrn  pmcticc  wm  iruidvcrtcntly  con- 
tinued in  every  reign ,  and  utidvr  i*very 
IMlmittiatratiofi,    eioept    the    four   taat 


years  of  queen  Anne,  down  im  the 
year  176S ;  when  such  a  warrant  be. 
Jng  issued  to  appivhaid  ibe  authortt 
printers,  and  publisliers  of  a  ceitrin 
seditious  libel,  its  validity  was  dispute 
ed ;  and  the  warrant  was  adjudged  by 
the  whole  court  of  king's  tiencli  to  bo 
void,  in  the  case  of  Money  v.  Leach. 
Trin.  5  G€o,  III,  B,  R.  [3  Burr.  1 742,  j 
AfU>r  which  the  Issuing  of  such  gcnent 
warrants  was  declared  illegal  by  a  vute 
of  the  House  of  Commonfl*  (Com. 
Joum.  S3  Apr.  1766.) 


(1)  This  is  mthef  shortly  cxprcsst<d ;  in  every  warrant  the  guilt  or  hicio- 
cencc  6f  the  person  dire^rted  to  be  taken  up  remains  to  be  <let6mified  oi) 
his  subsequent  tnal ;  but  if  the  warrant  is  to  t^e  up  A  B  charged  with  a 
murder,  the  officer  obeys  the  warrant,  and  wilJ  be  protected  by  it,  if  he 
tidies  up  A  B,  though  A  B  is  innocent  of  the  murder ;  whereas  if  the  war- 
rant t>e  to  take  up  the  nourderer  of  C  D,  or  the  author  of  such  a  book,  ami 
the  officer  should  take  up  A  B,  who  tarns  out  not  to  be  the  murdervr  «if 
C  0,  or  the  author  of  the  book»  he  has  not  obeyed  the  warrant,  and,  of 
coune^  will  not  be  protected  by  it.  The  puhiic  mischief  is,  that  the  dis- 
cretioti  whom  to  arrest  ts,  in  such  a  case,  necessarily  exercised  by  the  infe- 
rior oflxccr,  and  not  by  the  magistrate,  in  whom  the  constitution  reposes  it. 

(2)  Where  the  warrant  is  directed  to  an  individual  not  an  officer,  or  to 
an  ^iffloer  l>y  iMUBeand  as  an  individual,  it  authorises  them  to  execute  it  so 
fitf  «i  ihe  iBtgb«raie*&  jurisdiction  extends,  but  does  not  compel  the  officer 
to  go  beyond  his  own  district ;  where  it  is  directed  cither  to  all  ooosttblfli^ 
or  to  the  constables  of  a  partkular  district,  without  naming  them,  it  doci 
not  authorise,  and  of  course  does  not  compel,  them  to  go  beyond  their  omt 
resp4ictif«  diatricis.  As,  however,  the  magistrate  might  authorise  the  officer 
to  set  beyoiul  his  district,  bydirctftlng  the  warrant  to  htm  by  namt,  it  sreiiis 
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from  the  chief,  or  other,  justice  of  the  court  of  king*s  bench 

extends  all  over  the  kingdom  :   and  is  teste^dy  or  dated^  Eng* 

land;    not    Oxfordshire^    Berks,   or  other  particular  coimtj^ 

But  the  wairaiit  of  a  justice  of  the  peace  in  one  county,  as 

Yorkshire,  must  be  backed,  that  is,  sigtjed  by  a  justice  of  the 

peace  in  another,  as  Middlesex,   before  it  can  be  executed 

there.     Formerly,   regularly  speaking,  there  ought  to  have  [  292  ] 

l)een  a  frcsli  warrant  in  every  fresh  counly  :   but  the  practice 

of  backing  warrants  had  lonrr  prevailed  without  law,  and  was 

at  last  authorised  by  statutes  23  GeoAL  c.26,  and  24  Geo,  II- 

c,55.     And  now,  by  statute   13  Geo. IIL  c.Sl*  any  warrant 

for  apprehending  an  EngUsli  offender,  who  may  have  escaped 

into  Scotland,  imd  vice  vers/ij  may  be  endorsed  and  executed 

by  tlie  local  magistrates,  and  the  offender  conveyed  back  to 

that  part  of  the  united  kingdom,  in  which  such  offence  was 

committed,  (3) 

2.  Arrksts  by  officeis^  xvithtmi  tjramnttj  may  be  executed, 

1.  By  a  justice  of  the  peace;  who  may  himself  appreheud,  or 
cause  to  be  apprehended,  by  word  only,  any  person  com- 
mitting a  felony  or  breach  of  the  peace  in  his  presence  ^ 

2.  Ttie  sheriifj  and  3.  The  coroner,  may  apprehend  any  felon 
within  die  county  without  warrant.  4.  The  constable,  of 
wliose  office  we  formerly  siioke*^,  hath  great  original  and 
inherent  autliority  witli  regard  to  arrests.  He  may,  without 
warrant,  arrest  any  one  for  a  breacli  of  the  peace,  commitletl 
in  his  view,  and  carry  him  before  a  justice  of  the  peace. 

*  2  Hal.  PX.  »fi.  "*  See  Vol  h  pug*  355. 

that  if  he  in  terms  directs  the  officer  of  parish  A.  as  such  (without  using  his 
iwune)  to  do  something  in  purkh  B.,  this  nmy  be  considered  equivalent  to  a 
s|i«ciaJ  dclegiitioti  of  authority  to  him  to  act  out  of  his  parish,  because 
otherwise  the  warrant  would  be  nugatory  on  the  face  of  it.  See  R.v.  IVeir^ 
lB,8tC.  388.  Now,  indeed,  these  distinctions  are  done  away  by  the 
5G.IV.  c.  18.  which  authorizes  the  constable  or  other  peace-officer  of  any 
parish,  or  place  to  whrnn  a  wamuit  fMl  be  addressed,  not  by  aatue,  but 
wierely  as  such,  to  execute  it  any  where  within  that  jurisdiction,  for  whicJi 
tJie  magistrate  acted,  in  granting  or  backing  the  warrant. 

(3)  This  act  has  been  amci^ded  and  enlarged  by  several  subsequent  acts, 
and  the  54G.  3,  c.  JB6.  contains  a  general  clause  that  all  warrants  issued  in 
England,  Scotland,  or  Ireland  respectively,  shall  be  indorsed,  executed, 
enforced,  and  acted  upon  by  all  justices  and  officers  of  the  peace  in  a«y 
part  of  the  united  kingdom,  in  the  manner  diretted  by  I5G.3,  cSl.,  in  re- 
lation to  warrants  issued  ia  England  or  Scotland  respectively. 
VOL.  IV.  2 
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AdcIj  in  ciise  of  felony  rfchtalh/  committed,  or  a  dangerous 
wopnding,  whereby  felony  is  like  to  ensuc^  be  may  upon  pro- 
bable suspicion  arrest  the  felon  ;  and  for  that  purpose  is  autho-  , 
rised  (as  upon  a  justice's  warrant)  to  break  open  doors  [after ! 
demand  of  admission  and  notice  that  he  is  constable]  and  eveaj 
to  kifl  the  felon  if  he  cannot  otherwise  be  taken ;  and,  if  he  or  i 
his  assistants  be  killed  in  attempting  such  arrests,  it  is  murder  ' 
in  all  concerned"*     5.   W^atchmen,  either  those  appointed  by 
ttje  statute  of  Winchester,  J  3  EdwJ.  c.4.,  to  keep  watch  and 
ward  in  all  towns  from  sun-setting  to  sun-rising,  or  such  as 
are  mere  assistants  to  tlie  constable,  may  viriidc  f)fficii  arrest 
all   offenders,    and   particularly  night-walkers,   and   cammit 
them  to  custody  till  the  morning**. 

r  f93  1  ^'  Any  private  person  (and  a  fortiori  a  peace  officer)  dial 
is  present  when  any  felony  is  committed,  is  bound  by  tlie  law 
to  arrest  the  felon,  on  pain  of  fine  and  imprisonment,  if  he 
escapes  through  the  negligence  of  the  sianders-by^.  And 
they  may  justify  breaking  open  the  doors  upon  following  such 
felon ;  and  if  they  kill  him^  provided  he  cannot  be  othei*u*ise 
taken,  it  is  justifiable ;  though  if  thci/  arc  killed  in  endeavour- 
ing to  make  sucli  arrest,  it  Ls  murder*'.  Upon  probable 
suspicion  also  a  private  pei'son  may  arrest  the  felon,  or  other 
person  so  suspected  ^  (4)  But  he  cannot  justify  breaking 
open  doors  to  do  it;  and  if  either  party  kill  the  other  in  the 
attempt,  it  is  manslaughter,  and  no  moreV  It  is  no  more, 
beciiuse  there  is  no  malicious  design  to  kill :  but  it  amounts 
to  so  much,  because  it  would  be  of  most  pernicious  conse- 
quence, if,  under  pretence  of  suspecUng  felony,  any  private 
person  might  break  open  a  house,  or  kill  another ;  and  also, 
because  such  arrest  upon  suspicion  is  barely  pa-miiied  by  the 
law,  and  not  enjoined,  as  in  the  case  of  those  who  are  present 
when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherem  both 
officers  and  private  men  are  concerned,  and  that  is,  upon  an 
hue  and  ert/  raised  ujxjn  a  felony  committed.  An  hue  (from 
*w«"i  to  shout,  and  cry),  htitesium^  et  clamor^  is  the  old  com- 

'  5tat,  SO  Geo.  1 1.  cS4. 


•  3iUl.  P.  C.  90,91. 
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fnon  Jaw  process  of  pursuing,  with  horn  and  witL  voice,  all 
felons,  and  such  as  have  dangerously  wounded  another  **  It 
is  also  mentioned  by  statute  Westm*  1.  SEkl.I.  c.9.  and 
4  Ed«r,  L  iit  2*  de  officio  carotuitmis.  But  the  priiicipal  statute, 
relative  to  this  mattert  is  tliat  of  Winchester,  1 3  Edw.  I. 
c.  1.  and  4,,  which  directs,  that  from  thenceforth  every  coun- 
try shall  he  so  well  kept,  that  immediately  ujKJn  robberies 
and  felonies  committed,  fresh  suit  shall  be  made  from  town 
to  town,  and  from  county  to  county ;  and  that  hue  and  cry 
shall  be  raised  upon  the  felons,  and  they  that  keep  the  town 
shall  follow  With  hue  and  cry  with  all  the  town  and  the 
towns  near ;  and  so  hue  and  cry  shall  be  made  from  town  to  [  294  ] 
town,  until  they  be  taken  and  delivered  to  the  sheriff*  And 
that  such  hue  and  cry  may  moi-e  effectually  be  made,  the 
hundred  is  bound  by  the  same  statute,  c,S.,  to  answer  for 
all  robberies  therein  committed,  unless  they  take  the  felony 
which  is  the  foundation  of  an  action  against  the  hundred  ", 
in  case  of  any  loss  by  robbery,  (5)     By  statute  27Eliz.  c.  1^. 

^  Brarton, /. 3.  tr.».  c-l.  §1.  "  Sw  VoMII.  pag.iei. 

Mirr*  c-  2.  §  6* 

(5)  This  provision  of  the  statute  has  received  various  modifications  by 
several  subsequent  statutes,  |>articulfirly  the  27Ellz,  c.  13.,  29C.3.  c.7., 
aG,2.  c.  16*,  and  the  22G.2.  c.  24»  The  general  effect  of  these  statutes  is 
to  impose  certain  preliminary  conditions  on  the  party  seeking  to  recover 
against  the  hundred,  to  limit  the  amount  which  he  may  recover,  and 
to  regulate  the  mode  in  which  it  is  to  be  levied.  Upon  this  anbject  the 
important  matters  to  b&  considered  are,  1  st,  Under  what  circumstances  and 
at  what  time  tlie  liundred  is  liable.  2d,  What  the  party  must  do  as  the 
conditions  of  his  recovery.  5d,  To  what  extent  he  may  recover;  and, 
iaitly,  how  he  is  to  have  execution  of  his  judi^mcnt* 

iBt,  The  hundred  cannot  be  made  answerable  for  robberies  committed  in 
a  house,  or  in  the  night-time,  or  on  persons  travelling  on  a  Sunday,  nor 
where  the  felons,  or  any  one  of  them,  is  taken  before  the  action  com- 
menced, No  action  can  be  commenced  after  a  year  frona  the  date  of  the 
robbery,  nor  before  forty  days  ironi  it ;  indeed  it  is  not  prudent  to  com- 
mence it  till  after  forty  days  from  public  notice  of  the  robbery  given  in  the 
London  Gazette,  as  the  hundred  are  allowed  till  that  Lime  for  the  taking 
the  felons. 

2d,  The  party  robbed  must,  with  all  convenient  speod,  give  notice  of  the 
robbery  to  some  of  the  inhabitants  of  some  town*  village,  or  hamtet  near 
the  place  of  the  robbery,  and  also  to  one  of  the  hundred  constables,  or  some 
peace  officer  of  some  town,  village,  or  hamtet  near  to  the  place  of  the  rob- 
bery, or  leave  notice  in  writing  at  his  dwelling-house,  describing  as  well  as 
be  can  the  felon  or  felons^  and  place  of  the  robbery.  He  must  also,  within 
twenty  days  after  the  robbei7,  cause  notice  thereof  to  be  given  in  th© 

z  2  Gazette, 
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no  hue  and  cry  U  sufficient,  unless  made  witli  both  hoi*semeJi 
and  footmen.  And  by  statute  8  Geo.  I L  c.  16,  the  constable 
or  like  officer,  refusing  or  nejrlecting  to  make  hue  and  cry» 
forfeits  5L ;  and  the  whole  vill  or  district  is  still  in  strictnasi. 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  i 
felony  be  committed  thereioj  and  the  felon  escapes.  An  in- 
stitution which  hath  long  prevailet!  in  many  of  tlie  eastern 
countries,  and  hafli  in  part  been  intrtKhiceil  even  into  tlie 
Mogul  empire,  about  the  beginning  of  the  last  centurj' ; 
which  is  said  to  have  effectually  delivered  that  vast  territory 
ffoni  the  plague  of  robbers,  by  making,  in  some  places,  the 
villages,  in  others,  the  officers  of  justice  responsible  for  all  the 
robberies  committed  within  their  respective  districts*.  Hue 
and  cry*  ujay  be  raised  either  by  precept  of  a  justice  of  the 

*  Mod.  Un.  Hist,  ri.383.  yu.  156.         '  2  H*L  P.  C.  IQO--104. 


Gazette,  describing  as  well  its  he  can  the  felont,  the  time  and  place  of  the 
robbery,  and  the  goodi*  robhcnl,  1-ie  mu«l  also,  within  thc'sarne  time,  be 
exaniiiied  on  onth  before  some  justice  of  the  peace  of  the  county,  and  inha- 
bitmi;  within  or  near  to  the  hundred,  a&  to  his  knowledge  of  the  rohbcn« 
and  if  he  admits  that  lie  knows  them,  or  any  of  them,  he  nmst  enter  into  a 
recognisance  before  the  justice  of  the  i^iice  to  prosemte  thcni  for  the  rob- 
bery. He  must  also,  before  he  commences  the  action,  go  before  certain 
specified  officers  of  the  court  in  which  he  means  to  sue,  or  before  the  shcriiT 
of  the  county,  »nd  enter  into  a  bond  to  the  hundred  constable  in  the  penal 
»um  of  100/.,  with  two  sufficient  sureties  conditioned  for  the  payment  oi^ 
costs,  in  case  of  jud|^ment  passing  against  him. 

3d,  No  person  can  recover  more  than  20O/.  unless  there  were  two  pef- 
■om  at  least  in  company  together  at  the  time  of  the  robbery^  to  attest  the 
truth  of  the  fact.  The  party  him»e(f,  however,  ia,  from  the  neccMity  of  tbe 
case,  a  competent  witness  to  prove  his  own  loss. 

Lastly,  iilthough  the  action  is  in  form  against  the  inhabitants  geoemlly  o( 
the  hundred,  nnd  formerly  both  ihe  process  might  have  been  icnred,  and 
execution  levied  on  any  Inhabitant  thereof,  who  was  to  be  indemntBed  by 
a  taxation  of  the  hundred ;  the  party  is  now  bound  to  serve  his  proce«»  in 
the  commencement  on  the  hundred  constable,  who  must  appear  and  defend 
for  the  hundred.  And  when  the  sheriff  receive*  the  writ  of  execution,  he 
is  not  to  levy  either  on  any  particular  inhabitant,or  on  the  hundred  conrtablc, 
bitt  toproduce  the  same  to  twojuiticesof  the  peace  residing  within  or  newtlM 
hundred,  who  are  to  make  an  assetsRieDt  on  all  places  within  the  huodred 
for  the  damages  and  costs  of  the  party  recovering,  and  also  the  nctOitiry 
expences  of  the  defence ;  and  to  allow  time  for  this  operation,  die  thenflT 
haa  sijtty  days  given  him  before  he  can  be  called  upon  to  return  the  writ. 

Upon  this  subject,  and  others  connected  with  H,  I  refer  the  •cudeut  to 
tht  notes  on  PtnJmey  V,  ihr  InkabiimtM  a/  Emt  Hm 
Ck^maw^  i  Smmd.  p.  374,  Sc  4f3,  ed.  1S94. 
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peace,  or  by  a  peace-officer,  or  by  any  private  man  thai 
kiiow:^  of  a  felooy.  Tlie  party  riiij»iiig  it  must  acquaint  the 
constable  of  the  vill  with  all  the  circumstances  which  he 
knows  of  the  felony,  and  the  person  of  the  felon ;  and  there- 
upon the  constable  is  to  search  liis  own  town^  and  raise  all 
the  neighbouring  vills,  and  make  pursuit  with  horse  and  foot; 
and  in  the  prosecution  of  such  Inie  and  cry  the  constable  and 
his  attendants  have  the  same  powers,  protection,  and  indem- 
iiiBcation,  as  if  acting  j.mder  a  warrant  of  a  justice  of  the 
peace.  But  if  a  man  wantonly  or  maliciously  raises  an  hue 
and  cry,  without  cause,  he  shall  be  severely  punished  as  a 
disturber  of  the  public  peace  ^. 


In  order  to  enconrage  farther  the  apprehending  of  certain 
felons,  rewards  and  immunities  are  bestowed  on  such  as  bring 
them  to  justice,  by  divers  acts  of  parliament.  The  statute 
4&5W.&M*c.8.  enacts,  that  such  as  apprehend  a  high-  [  295 
way  man,  and  prosecute  him  to  conviction,  shall  receive  a 
reward  of  4-0/.  from  the  public ;  to  be  paid  to  them  (or,  if 
killed  in  the  endeavour  to  take  him,  their  executors,)  by  the 
sheriff  of  the  county;  besides  the  horse,  furniture,  arms, 
money,  and  other  goods  taken  upon  tlie  person  of  such  rob- 
ber; with  a  reservation  of  the  right  of  any  person  from 
whom  the  same  may  have  been  stolen :  to  which  the  statute 
8  Geo.  I L  c.  10.  superadds  10/.  to  be  paid  by  the  hundred 
indemnified  by  such  taking.  By  statutes  6  &  7  W.III.  c.  17. 
atKl  15  Geo*  II.  c.28.  persons  apprehending  and  convicting 
any  offender  agahist  those  statutes,  respecting  the  coinage, 
shall  (in  case  the  offence  be  treason  or  felony)  receive  a  re- 
ward of  forty  pounds;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  &  11  W.I  I L 
c.23,  any  person  apprehending  and  prosecuting  to  conviction 
a  felon  guilty  of  burglary,  house-breaking,  horse-stealing,  or 
private  larciny  to  the  value  of  5s,  from  any  shop,  warelioose, 
coach-house,  or  stable,  shall  be  excused  firom  all  parish 
offices.  And  by  statute  5  Ann.  c.  31.  any  person  so  appre- 
hending and  prosecuting  a  burglar,  or  felonious  house* 
breaker,  (or,  if  killed  in  the  attempt,  his  executors,}  shall 
be  entitled  to  a  reward  of  ^0/,^     By  statute  6  Geo,  I.  c.2??. 

V  2  Hawi.  PX.  c,  12.  J  5.  6&  7  Will*  c,17.   titd  5  Afio.  c,3U 

'  The  statute*  -l&JW.  4M,  c*  S.  (togetJiGi    witli   3  Geo.  1.    al5'    §4., 
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persons  discovering,  apprehentlingj  and  prosecuting  to  con- 
viction, any  person  taking  reward  for  helping  others  to  their 
stolen  goods,  shall  be  entitled  to  forty  pounds.  By  statute 
14  Geo,  II.  e.6»  explained  by  15  Geo.  II.  c.34.  any  person  ap- 
prehending and  prosecuting  to  conviction  such  as  steal,  or 
kill  with  an  intent  to  steal,  any  .sheep  or  other  cattle  specified 
in  tlie  latter  of  die  said  acts,  shall  for  every  ^uch  conviction 
receive  a  reward  of  ten  pounds.  Lastly,  by  statute  16Geo.  IL 
c.  1 5,  and  8  Geo.  III.  c.  1 5,  persons  discovering,  apprehend- 
ing, and  convicting  felons  and  others  being  found  at  lurge 
during  the  term  for  which  they  are  ordered  to  be  transported, 
shall  receive  a  reward  of  twenty  pounds.  (6) 

wkicb  directs  itic  metliixl  Df  reimbursing  palAtine  of  Durham,  bjstAt*  14  Geo.  Ill* 
tb«  iliGfi^}  are  exbenckd  to  the  couiitv-     c.  4f. 


(6)  Thifi  system  ofreward^^  under  v^dich  it  h  to  be  feared  that  loinc  mo 
laticholy  abuses  had  been  practiced,  has  been  alnimt  entirely  done  away  \%itb 
by  a  recent  statute,  the  58G.3*c.  70.  This  statute  recitci*  the  claubcs  in 
4  \V.&  NL  C.  8.,  6 &  7  W.  3.  C.  1 7.,  10&  1 1  W. 3.  C.  23.,  5  AuilC,  C. 31 .,  1 4G.ii. 
C.6.,  ami  15G.2.  c.28.  and  then  in  general  repcaU  them,  so  far  as  relates  to 
the  granting  pecuniary  rewards  to  the  party  apprehending  or  convicting,  but 
taves  to  him  the  right  to  the  horse,  furniture,  arm^^  &c.  given  by  the  dni  of 
the  above-named  statu tcs»  and  staves  alsKi  the  pecuniary  rewards  to  the 
executors  of  persons  killed  in  the  endeavour  to  apprelicnd.  It  renders  also 
the  certificate  of  exemption  from  pan»h  offices,  granted  by  the  10  &  1  lW«3, 
c,23.  (commonly  called  tiTybuni  Ticket)  no  longer  transferable.  In  the 
room  of  this  fystcm,  it  subBtituies  a  power  in  the  court  in  all  cases  of  felony 
to  order  the  sheriff  or  treasurer  of  the  county  in  which  the  offence  thall 
hare  been  committed,  to  pay  to  the  prosecutor  and  witnesses,  bound  by 
recognisance,  or  attending  uvidcT  subptena  or  notice,  and  a!»o  to  all  penoot 
appearing  to  have  been  active  in  the  apprehension,  both  their  costsi  and  oi- 
pvtices,  and  a  reasonable  com[icn8atton  for  their  trouble  and  loss  of  time. 

It  is  only  to  be  lamented  that  this  act  does  not  extend  to  cases  of  iiitsde- 
mcsnor,  in  which  very  often  considerable  hardships  occur  to  poor  prme- 
ciitors,  and  witncssjcs  bound  ovu  lo  attend  ai  a  disl«mcc  from  their  homely 
md  at  a  great  cxpence  and  low  oftime. 
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CHAPTER    THE  TWENTY-SECOND. 


or  COMMITMENT  and  BAIL. 


'V\/'H£N  a  delinquent  is  arrested  by  any  of^  the  means 
mentioned  in  the  preceding  chapter,  he  ought  regu- 
larly to  be  carried  before  a  justice  of  the  peace :  and  how  he 
is  there  to  be  treated,  I  shall  next  shew,  under  the  second 
head,  of  commitment  and  bail. 

The  justice  before  whom  such  prisoner  is  brought,  is 
bound  immediately  to  examine  the  circumstances  of  the 
crime  allied:  and  to  this  end,  by  statute  2&3Ph.&M. 
c^  10.  he  is  to  take  in  writing  the  examination  of  such  pri- 
soner, and  the  information  of  those  who  bring  him :  which, 
Mr.  Lambard  observes  ^,  was  the  first  warrant  given  for  the 
examination  of  a  felon  in  the  English  law.  For,  at  the  com- 
mon law,  ^2^7710  tenebaiur  prodere  seipsum :  and  his  fault  was 
not  to  be  wrung  out  of  himself,  but  rather  to  be  discovered 
by  other  means,  and  other  men.  (1)     If  upon  this  inquiry  it 

*  Eirenarch,  b.  S.  c.  7.     See  peg.  S57. 

(1)  The  ft.9&jPb.&M.  clo.  if  an  extension  of  the  l&2Ph.&M.c.l7. 
The  first  of  these  relates  to  the  examination  of  the  prisoner  and  the  witnesses 
agiunst  him,  in  cases  where  the  justices  proceed  to  bail  him ;  the  latter,  to 
cases  in  which  they  commit  him.  The  provisions  are  nearly  the  same;  but 
it  is  not  to  be  understood,  as  might  be  inferred  from  the  text,  that  these 
statutes  warrant  the  wringing  out  the  prisoner's  offence  from  himself;  on 
the  contrary,  he  is'perfectly  at  liberty  to  say  nothing,  and  answer  no  ques- 
tions :  if  he  is  disposed  to  speak,  a  humane  and  prudent  magistrate  will  feel 
it  to  be  his  duty  to  caution  him  against  saying  any  thing  which  may  prqudicc 
himself.  After  this  warning,  and  a  i«stinct  intimation,  where  inducements 
have  been  previously  held  out  to  him  to  confess,  that  such  confession  wiH 
avail  him  nothing  kk  itmission  of  punishment,  whatever  the  prisoner  says 
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manifestly  appears,  that  either  no  such  crime  was  conuiiiltetU 
or  that  the  suspicion  entertained  of  the  prisoner  was  wholly 
groundless,  in  such  cases  only  it  is  lawful  totally  to  discharge 
him.  (2)  OtJierwise  he  must  either  he  committed  to  prison, 
or  give  bail ;  that  is,  put  in  securities  for  his  appearance,  to 
answer  the  cliarge  against  him.  This  commitment  therefore 
being  only  for  safe  custody,  wherever  bait  will  answer  tJie 
same  intention,  it  ought  to  l>e  taken ;  as  in  most  of  the  in- 
ferior crimes:  but  in  felon ies,  and  otiier  ofFeaces  of  u  capital 
[  297  ]  nature,  no  bail  can  be  a  security  equivalent  to  tlie  actual 
custody  of  the  person.  For  w^hat  is  there  that  a  man  may 
not  he  induced  to  forfeit,  to  save  his  own  hfe  ?  and  what  sa- 
tisfaction or  indemnity  is  it  to  the  public,  to  seize  the  effects 
of  them  who  have  bailed  a  murderer,  if  the  murderer  liimself 
be  suffered  to  escape  with  impunity?  Upon  a  principle  similar 
to  which  t[ie  Athenian  ma^strates,  when  they  took  a  solemn 
oath,  never  to  keep  a  citizen  in  bonds  that  could  give  three 
sureties  of  the  same  quahty  with  himself,  did  it  witli  an  ex- 
ception to  such  as  had  embezzled  the  public  money,  or  been 
guilty  of  treasonable  practices  ^\  What  the  nature  of  bail  is, 
hath  been  shewn  in  the  preceding  book  *^,  viz.  a  delivery  or 
bailment,  of  a  person  to  his  sureties,  upon  their  giving,  (to- 
getlier  with  himself,)  sufficient  security  for  his  appearance: 
he  being  supposed  to  continue  in  their  friendly  custody,  in- 
stead of  going  to  gaol.    In  civil  cases  we  have  seen  that  every 


Pou.  Aniit],  b.h  cas. 


See  VoUIII.  fuge  S9a 


h  evidence  againi^t  Juiiiself  ii[>on  hh  tnnL  !Iis  exajiti nation  mua  not  be 
upon  ofith,  n  nile  arising  from  the  extreme  anxiety  of  the  courts  to  siS4?er- 
tain  that  it  is  purely  voluntnry.  The  infontiation  of  the  witnesses  must  I>e 
upon  oatli,  the  prisoner  is  cntitlctl  to  cross-exair.itic  them;  but  neither 
party  has  a  right  to  Ic^  u^i^tanicc  before  the  niagiitrAte,  though  there  are 
iew  cues  in  which  it  would  be  rcfuftcd  to  either.  Tlic  infonimtion  of  the 
witufiiiea  may  be  read  upon  the  trial  us  evideoce,  if  it  tie  shewn  that  tbey 
are  tlead,  unable  to  travel^  or  kept  out  of  the  way  by  the  prisoner.  ukUrnk, 
P,a  C.46,  1,3— 10.   lB,&C.J7. 

(2)  Thii  sentence  is  waminted  by  the  authorities  of  Crompton^  Lam- 
Imrd,  Dalton,  Hale,  and  !^awkin&,  who  leave  Httle  or  no  discretion  in 
the  justice  where  tbe  charge  agiUDst  the  prisoner  h  |>0!>itive ;  but  these 
authorities  were  queitioncd  in  a  recent  cow?  (l  B,&C-  45.),  and  the  opinioti 
fcems  now  to  be,  that  the  justice  h  to  exercise  a  somewhat  more  liberal 
difcretion,  and  not  to  connnit  or  detain  a  party  on  bail,  however  positively 
itccuwd,  il  the  Ixilance  ot  tcktimotiy  be  >trongly  in  favour  of  hL>  innoicncc. 
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defeiHlant  if^  bailable:  but  in  criminal  matters  it  is  otherwise. 
Let  us  therefore  inquire  in  what  cases  the  party  accused, 
ought  or  ought  not  to  be  adniittett  to  bail. 

And,  first,  to  refuse  or  delay  to  bail  any  person  bailable, 
is  an  offence  against  the  liberty  of  the  subject,  in  any  magis- 
trate by  the  common  law"",  as  well  as  by  the  statute  Westni.  1. 
S  Edw.  1,  c.  15.,  and  the  habeas  corpus  act,  31  Car  J  I.  c*  2. 
And  lest  the  intention  of  the  law  shall  be  frustrated  by 
the  justices  requiring  bail  to  a  greater  iimount  than  the 
nature  of  the  case  demands^  it  is  expressly  declared  by  sta- 
lute  1  W.  &  M.  St.  2.  c*2,  that  excessive  bail  ought  not  to  be 
required;  though  what  bail  shall  be  called  excessive,  must 
be  left  to  the  courts,  on  considering  the  circumstances  of  the 
case,  to  determine.  And,  on  the  other  haiui,  if  the  magis- 
trate takes  insuiBcicnt  bail,  he  is  liable  to  be  finedj  if  the 
criminal  doth  not  a]>pear  "^^  Bail  may  be  taken  either  in 
court,  or  in  some  particular  cases  by  the  sheriff,  coroner,  or 
other  magistrate ;  but  most  usuiilly  by  the  justices  of  the 
peace.  Regularly,  in  all  offences,  either  against  the  common 
law  or  act  of  parhanient,  that  are  below  felony,  the  offender  [  298  ] 
ought  to  be  admittt-d  to  baiU  unless  it  l>e  prohibited  by  some 
s[iecial  act  of  parliament  ^  In  order,  therefore,  more  pre- 
cisely to  ascertain  what  offences  are  bailable, 

Lkt  us  next  see,  who  may  not  be  admitted  to  bail,  or  what 
offences  are  not  bailable.  And  here  I  shall  not  consider  any 
one  of  those  CAses  in  which  bail  is  ousted  by  statute,  from 
prisoners  convicted  of  particular  offences :  for  then  such  Im- 
pri.s<>nment  without  bail  is  part  of  their  sentence  and  punish- 
ment. But,  where  the  imprisonment  is  only  for  safe  custody 
before  the  conviction,  and  not  for  punishment  qfteruvirdsy  in 
such  cases  bail  is  ousted  or  taken  away,  wherever  the  offence 
is  of  a  very  enormous  nature  :  for  then  the  public  is  entitled 
to  demand  nothing  less  than  the  highest  security  that  can  be 
given,  xdz.  the  boily  of  the  accused?  in  order  to  insure  that 
justice  shall  be  done  upon  him,  if  guilty.  Such  persons^ 
therefore,  as  the  author  of  the  niirror  observes  %   have  no 


"  S  Hawk,  P.C.  c»15#  1 13. 
^  Ibid.  c.  15.  §  6. 


'  2  Hal.  PX.  127, 
>  C.2.  $24* 
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other  sureties  but  the  four  wtUls  of  the  prison-  By  the  antient 
common  law,  before  ^  and  since '  the  con qo est,  all  felonies 
were  bailable,  till  murder  was  excepted  by  statute :  so  that 
'  persons  might  be  admitted  to  bail  before  conviction  almost  in 
every  case*  But  the  statute  Westxn.  L  3  Edw.  L  c,  15.  takes 
away  the  power  of  bailing  in  treason,  and  in  divers  instances 
of  felony.  Tlie  statutcis  23  Hen.VI.  c.  9.  and  1  &  2  Ph,  & 
Mar.  c,  1 3.  give  farther  regulations  in  this  matter ;  and  upon 
the  whole  we  may  collect  ^j  tliat  no  justice  of  the  peace  can 
bail,  1,  Upon  an  accusation  of  treason:  nor,  2.  Of  murder: 
nor,  3.  Incase  of  manslaughter,  if  the  prisoner  be  clearly  the 
slayer,  and  not  barely  suspected  to  be  so ;  or  if  any  indict- 
ment be  found  against  him  :  nor,  4.  SiR^Ii  as,  being  committed 
for  felony,  have  broken  prison ;  because  it  not  only  carries  a 
presumption  of  gtiilt,  but  is  also  superadding  one  felony  to 
another  •  5,  Persons  outlawed :  6.  Such  as  have  abjured  the 
[  299  ]  realm ;  7-  Approvers,  of  whom  wc  shall  speak  in  a  subse* 
quent  chapter,  and  persons  by  them  accused  :  8.  Persons 
taken  with  the  mainour,  or  in  the  fact  of  felony  :  9,  Persons 
charged  with  arson :  1 0,  Excommunicated  persons,  takan  by 
writ  dc  excommunicato  capiendo :  all  which  are  clearly  not  ad* 
luissible  to  bail  by  the  justice.  Others  are  of  a  dubious 
nature  ;  as,  11,  Thieves  openly  defamed  and  known  ;  12.  Per- 
sons charged  with  other  felonies,  or  manifest  and  enormous 
offences,  not  being  of  good  fame ;  and  13,  Accessories  to  fe- 
lony, that  labour  under  tlie  same  want  of  reputation.  These 
seem  to  be  in  the  diicretion  of  the  justices,  whether  bailable 
or  not.  The  last  class  are  such  as  musi  be  bailed  upon  of- 
fering sufficient  suret}^ ;  as,  1 4-.  Persons  of  good  fame,  charged 
with  a  bare  suspicion  o(  manslaughter,  or  other  inferior  homi^ 
cide  ;  1 5.  Such  persons,  lieiog  charged  with  petit  larceny,  or 
any  felony  not  betbre  specified  :  or,  16.  With  being  accessory 
to  any  felony.  Lastly,  it  is  agreed  that  the  com!  *  of  kin^s 
bench  (or  any  judge  *"  thereof  in  time  of  vacation)  may  bail 


h  s  Inst.  189. 

*  In  omniinis  ptaeUu  fie  /eionm  $oki 
(BiMMAoiuj  /K-rjfj/t^gitx  dimiitiy  practetytiiitn 
In  sdatttt  de  k^mieUh,  ubt  ad  tcrrwcm 
mHUrtiai^wtnem.     (Glunv.  /.It.  iA.) 

»  S  Iii»t*  IW.     2  Hd.  P.  c.  im 


'  2  Inst.  1S9.  Latch.  152.  Vaitfli. 
157.  C^Mllb.  11 1<  '^98.  1  CiKDfiu 
Dig.  495. 

"*  Skin,  m^,  SaXk,  10^.  Stm  £^11. 
I  Cuiu^ns  Dig.  497. 
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for  any  crime  whatsoever,  be  it  treason  ■,  murder  ®,  or  any 
other  offence,  according  to  the  circumstances  oF  the  case. 
And  herein  the  wisdom  of  the  law  is  very  manifest  To 
allow  bail  to  be  taken  commonly  for  such  enormous  crimes, 
would  greatly  tend  to  elude  the  public  justice :  and  yet  there 
are  cases,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjust  to  confine  a  man  in  prison,  though  accused 
even  of  the  greatest  offence.  The  law  has  therefore  provided 
one  court,  and  only  one,  which  has  a  discretionary  power  of 
bailing  in  any  case :  except  only,  even  to  this  high  jurisdic- 
tion, and  of  course  to  all  inferior  ones,  such  persons  as  are 
committed  by  either  house  of  parliament,  so  long  as  the  ses- 
sion lasts :  or  such  as  are  committed  for  contempts  by  any  of  [  300  ] 
the  king's  superior  courts  of  justice  ^ 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party 
cannot  find  bail,  he  is  to  be  committed  to  the  county  gaol  by 
the  mittimus  of  the  justice,  or  warrant  under  his  hand  and 
seal,  containing  the  cause  of  his  commitment :  there  to  abide 
till  delivered  by  due  course  of  law  **.  But  this  imprisonment, 
as  has  been  said,  is  only  for  safe  custody,  and  not  for  punish- 
ment :  therefore  in  this  dubious  interval,  between  the  commit- 
ment and  trial,  a  prisoner  ought  to  be  used  with  the  utmost 
humanity ;  and  neither  be  loaded  with  needless  fetters,  nor 
subjected  to  other  hardships  than  such  as  are  absolutely  re- 
quisite for  the  purpose  of  confinement  only ;  though  what  are 
so  requisite,  must  too  often  be  left  to  the  discretion  of  the 
gaolers ;  who  are  fi:^uently  a  merciless  race  of  men,  and,  by 
being  conversant  in  scenes  of  misery,  steeled  against  any 
tender  sensation.  Yet  the  law  (as  formerly  held)  would  not 
justify  them  in  fettering  a  prisoner,  unless  where  he  was  un- 
ruly, or  had  attempted  to  escape ' :  this  being  the  humane 
language  of  our  antient  lawgivers  %  "  custodies  poenam  sibi  com' 
^^  missorum  rum  augeanty  nee  eos  torqueant ;  sed  omni  saevUia 
"  remotOy  pietateque  adhibitay  judicia  debite  exequanturJ^ 

'  In  the   reign  of  queen  Elisabeth  inplacUodeh<nmddio.{G\an,l.\A.eA.y 

it  was  the  unanimous  opinion  of  the  Sdtndwn  tamen  quody  m  hoc  ])laciio,  non 

judges,  that  no  court  could  bail  upon  solet  accuaaius  per  plegiot  dimiiH,  niH  at 

a  commitment,  for  a  charge  of  high  regiae  poUstaUs  beneficio,     (Ibid,  c,3.) 
treason  by   any  of  the  queen's  priTy         ^  Staundf.  P.  C.  73.  b, 
council.     (1  Anders.  398.)  '>  2  Hal.  P.  C.  122. 

**  In  omnibus  plaeUit  de  ^elonia  tolH         '  2  Inst.  381.     3  InsU  34. 
aecutaiusjterjytegiosdimiUifpracierquam        '  Flet.  /.!•  c.  26* 
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CHAPTER    THE    TWENTY-THIHD. 
OF    THE    SEVERAL    MODES    OF   ^'ROSE^ 

CUTION. 


'T'HE  next  step  towards  the  punishment  of  offenders  is  their 
prosecution,  or  the  manner  of  tlieir  tonmil  accusalioji. 
And  this  is  either  upon  a  previous  finding  of  the  fact  by  an 
inquest  or  grand  jury ;  or  without  such  previous  finding. 
The  former  way  is  either  by  ]n'esentment  or  indidmeiU. 


L  A  PRESENTMENT,  genaaUy  taken,  is  a  very  comprehen- 
sive term ;  including  not  only  presentments  properly  so  calletl, 
but  also  Inquisitions  of  office,  and  indictments  by  a  grand  jury. 
A  presentment,  properly  speaking,  is  the  notice  taken  by  a 
grand  jury  of  any  offence  fi  om  their  owti  knowledge  or  observ- 
ation',  without  any  bill  of  indictment  laid  before  them  at  tlit; 
suit  of  the  king;  ais  the  presentment  of  a  nuisance,  a  libel, 
and  the  like  ;  upon  which  the  officer  of  the  court  must  after- 
wards frame  an  indictment  '',  before  the  party  presented  can 
be  put  to  answer  it.  An  inquisition  of  office  is  the  act  of  a 
jury  summoned  by  the  proper  officer  to  inquire  of  matters  ref- 
lating to  the  crown,  upon  evidence  hiid  before  them*  Some 
of  these  are  in  themselves  convictions,  and  cannot  afterwarils 
be  traversed  or  denied ;  and  therefore  the  inquest,  or  jury, 
ought  to  hear  all  that  can  be  alleged  on  both  sides.  Of  this 
nature  are  all  inquisitions  of/clo  de  sc^  of  flight  in  persons 
accused  of  felony ;  of  deodands,  and  the  likej  and  present- 
ments of  petty  offences  in  the  sheriff^s  tourn  or  court-leet, 
whereupon  the  presiding  officer  may  set  a  fine.  ( 1 )    Other  ia- 

•  Umb.  Eitmarck.  L  4,  c,S.  *  2  In*!.  730. 


(l)  There  h  wmc  innccuracy  in  thiw  statement.     An  inquttitioii  finSng 
that  a  man  wjw/e/o  tie  tc  cannot,  ofcoufscj  Ik  traveled  by  the  lodiYtdutd 

but 
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qiiisitiojis  may  l>e  aflerwai'ds  traversed  and  examined  ;  as  par- 
ticularly the  coroner's  inquisition  of  tlie  death  of  a  niaiij  when  [  302  ] 
it  finds  any  one  guiHy  of  homicide ;  for  in  such  cases  the  of- 
fender so  presented  must  be  arraigned  upon  this  in(]uisition, 
and  may  dispute  the  truth  of  it  :  vvhicli  brings  it  to  a  kind  of 
indictment,  the  most  usual  and  eftectual  means  of  proFC- 
cution,  and  into  which  wc  will  therefore  hiquire  a  little  more 
minutely,  (2) 

II.  An  indkhnent  ^  is  a  written  accusation  of  one  or  more 
persons  of  a  crime  or  misdenicsnor,  preferred  to,  and   pre- 

^  Se«  Appcjiiiiix,  §  I, 

but  it  may  be  removed  into  the  king*s  bench  by  certhmrif  nml  there  trn- 
versed  hy  the  executors  or  administrators  of  tlie  dei-ciisetl  Toomvi  v.  Et/t- 
fingion,  I  SrumdJiep.  J63,  n,(l),edJS24,  As  totheHight  of  person.^  accused 
of  felony,  1  ain  not  aware  that  thi.'i  wiis  ever  made  a  sultstontive  mutter  of 
imjuif}',  dintuun  from  the  trial  of  the  felony  itself  (see  post,  3.^7.);  and  as 
that  trial  could  only  be  in  the  presence  of  the  party  accused,  it  wa»  then 
the  regular  verdict  of  a  jury^  after  an  open  trial,  antl  not  a  case  in  point* 
The  coroner,  indeed,  holding  an  mt]uisltioii  on  the  death  of  a  person,  amy 
find  that  he  was  inurJcred  by  A  B,  aJid  that  A  B  hstn  Hvd  for  it ;  and  the 
authorities  all  agree  that  this  latter  part  of  tht  finding  is  not  travensable ; 
though  it  13  observed  that  no  adequate  re^ison  lor  this  distinction  is  to  lie 
fonnd  in  the  books*  This  probftbly  was  the  flight  which  the  author  intcndcil 
to  mention.  With  respect  to  deodands,  tlierc  h  no  mode,  indeed,  by  wliich 
the  lord  of  the  franchise  can  quarrel  with  the  finding  of  the  jury,  so  as  to 
increase  the  value  they  have  aifixcd,  but  the  court  will  interfere  to  diminish 
that  value,  Fo&tcr,  26fi,  and  therefore  it  must  be  inferred  that  tlie  finding 
is  not  abflolutely  conclusive. 

And,  lastly,  as  to  presentments  of  petty  oifences  in  the  toum  or  leet, 
Lrord  Mansfield  has  said  that  it  cannot  be  true  thai  they  are  not  Lravers^lc 
any  where,  R,  v,  iJoi/joc//,  Cow  p.  459- ;  and  the  law  seems  to  be,  tliat  before 
the  fine  is  estreated  and  paid,  though  not  afterwards,  the  presentment  may 
l*e  removed  by  certiorari  into  the  court  of  king*5  bench  and  traversed  there, 
R.  w  Ht atony  2T.R.  184* 

Upon  the  whole,  it  may  be  laid  down  generally,  that  with  the  exoeption 
of  flight  on  the  death  of  a  marn  no  finding  of  an  inquisition  can  be  conclu- 
sive on  a  party,  who  has  had  no  opportunity  of  vindicating  his  rights  l>cforc 
the  jury  ;  while  there  are  caies  in  which  a  party  who  has  voluntarily  fore- 
gone that  right  in  one  stage,  may  yet  traverse  the  finding  in  some  future 
stage.  As  whtre,  ii|3on  an  inqnlry  by  the  sheriff"  under  a  writ  of  extent,  the 
jury  find  certain  goods  to  be  the  goods  of  A  B,  and  that  finding  is  returned 
to  the  court  of  exchequer;  C  D^  who  claims  the  goods,  and  wight  have 
done  so,  but  neglected  to  do  so,  before  die  sheriff,  may  yet  traverse  the 
finding  in  the  court  above. 

(2)  For  the  presentment  of  nuisances  in  highway,  &c.  by  justices  and 
others,  iec  ante,  p,  167. 
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seated  upon  oatli  by,  a  grand  jury.  To  this  end  the  slieriff 
of  every  county  is  bound  to  return  to  every  session  of  the 
peace,  and  every  commission  of  oifcr  and  terminer^  and  of  ge- 
neral gaol-delivery,  twenty-four  good  and  lawful  men  of  the 
county,  some  out  of  every  hundred,  to  inquire,  present,  do, 
and  execute  all  those  things,  which  on  the  part  of  our  lord 
the  king  shall  then  and  there  be  cominandetl  them  **•  They 
ought  to  be  freeholders^  but  to  what  amount  is  uncertain  * : 
wliich  seems  to  be  cas\t$  omissus^  and  as  proper  to  be  supplied 
by  the  legislature  as  the  qualifications  of  the  petit  jury  which 
were  formerly  equally  vague  and  uncertain,  but  are  now 
settled  by  several  acts  of  parliament.  However,  they  are 
usually  gentlemen  of  the  best  figure  in  tlie  county.  As  many 
as  appear  upon  this  panel  are  sworn  upon  the  grand  jury,  to 
the  amount  of  twelve  at  the  least,  and  not  more  than  twenty- 
three  ;  that  twelve  may  be  a  majority*  Wliich  number,  as 
well  as  the  constitution  itself,  we  find  exacdy  described,  so 
early  as  the  laws  of  king  Ethelred  ^  *'  Exeant  sefiiores  duo- 
*'  decim  thaniy  et  praefectus  ntm  eis,  et  jitreiit  siipa'  sanctuarium 
"  quod  eis  in  inanus  datur^  qiiod  nolint  idlnm  innocaitan  acm^ 
*'  sarCf  nee  aliquem  fwxium  celare.**  In  the  time  of  king 
Richard  tlie  first  (according  to  Hoveden)  die  process  of  elect- 
ing tlie  grand  jury  ordained  by  that  prince,  was  as  follows  : 
four  knights  were  to  be  taken  fi-om  the  county  at  large,  who 
chose  two  more  out  of  everj^  hundred  ;  which  tw*o  associated 
to  themselves  ten  other  principal  freemen,  and  those  twelve 
were  to  answer  concerning  all  particulars  relating  to  their 
[  303  ]  own  district.  Tim  number  w  as  probably  found  too  large  and 
inconvenient ;  but  the  traces  of  this  institution  still  remain  in 
that  some  of  tlie  jury  must  be  summoned  out  of  every  hun- 
dred. This  grand  jury  are  previously  instructed  in  the 
articles  of  their  inquiry,  by  a  charge  from  the  judge  who  pre- 
sides upon  the  bench,  Tliey  then  withdraw,  to  sit  and  receive 
indictments,  which  are  prefen-ed  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor ;  and  they  are 
only  to  hear  evidence  on  behalf  of  the  prosecution  :  for  the 
finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry 
or  accusation,  which  is  afterwards  to  be  tried  and  determine ; 
and  the  grand  jury  are  only  to  inquire  upon  tlieir  oaths,  wbe* 

-  2  liil,  P,  C.  154.  ^  WUk.  U^  Angt,3it.  I J  7. 
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ther  there  be  sufficient  cause  to  call  upon  the  party  to  answer 
iL  A  grand  jury,  however,  owglit  to  be  tlioroiighJy  per- 
suaded of  the  truth  of  an  indictment  so  far  as  their  evidence 
goes;  and  not  to  rest  salisfietl  merely  with  remote  proba- 
bilities :  a  doctrine  tliat  might  be  applied  to  very  oppressive 
purposes  *•  (3) 

The  grand  jury  are  sworn  to  inquire,  only  for  the  body 
of  the  county,  pt-o  cojyore  comitaim  ;  and  therefore  diey  can- 
not regidarly  inquire  of  a  fact  done  out  of  that  county  for 
which  they  are  swom,  unless  particularly  enabled  by  an  act 
of  parliament*  And  to  so  high  a  nicety  was  tliis  matter  an- 
tiently  carried,  tlint  where  a  man  was  wounded  in  one  countj^ 
and  died  in  another,  the  offender  was  at  common  law  indict- 
able in  neither,  because  no  complete  act  of  felony  was  done 
in  any  one  of  them  :  but  by  statute  i*  &  3  Edw\  VI.  cS-t,  he  is 
now  indictable  in  the  county  where  the  party  died.  And,  by 
statute  2  Geo.  I L  c.21.,  if  the  stroke  or  poisoning  be  in 
England,  and  the  death  upon  the  sea  or  out  of  England; 
or,  vice  iws«;  the  offenders  and  their  accessories  may  be 
indicted  in  the  county  where  eitlier  the  death,  poisoning,  or 
stroke  shall  happen.  And  so  in  some  other  cases :  as  par- 
ticularly, where  treason  is  committed  out  of  the  realm,  it 
may  be  inquired  of  in  any  county  within  the  realm,  as  the 
king  shall  direct,  in  pursuance  of  statutes  26  Hen.  VI IL  c.  13., 
33Hen,VIIL  c,23,,  SSHen.VIIL  c.2.,  and  5  &  6  Edw.VL 
c.  1 1  *  And  counterfeiters,  washers,  or  minishers  of  the  current  [  304  t  ] 
coin,  together  with  all  manner  of  felons  and  their  accessories, 
may  by  statute  26  Hen.  VI I L  c.6,  (confirmed  and  explained 

■  State  Trials,  IV.  183. 


(5)  This  is  the  mom  manifest,  because  the  form  of  the  in<iictiiicnt  is  that 
they,  u'pim  their  oath^  present  the  party  to  have  committed  the  critiie,  This 
forra  IB,  perhaps,  stronger  than  might  be  wished  ;  the  law  and  common  sense 
require,  in  or*^nary  cases,  that  when  a  man  affirms  on  oath,  he  slionld  be 
taken  to  express  his  full  conviction  of  the  truth  of  that  which  he  affirms; 
now  the  finding  of  a  grand  jury  is  always  made  with  the  reserves  attendant 
upon  having  heard  the  witnesses  on  one  side  only,  and, in  many  ca5ei,with 
the  doubt  whether  the  facts  deposed  to  do  not  amount  to  a  diffisrent  oflcncc 
in  law  from  that  which  is  charged  in  the  bill  It  has  occurred  to  rne  to  know 
that  scrupulous  minds  have  been  under  difficulty  as  to  the  line  of  their  duty 
from  these  ci  ream  stances. 
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by  3*  &  35  Hen*  VIII.  c.26;  §  85,  86.)  be  imlictetl  and  tried 
for  those  offences,  if  committetl  in  any  part ''  of  Wales,  be- 
fore the  justices  of  gaol-deliveiy  find  of  the  peace  in  the  next 
adjoining  county  of  England,  wliere  the  king's  writ  nnineth : 
that  is,  at  present  in  the  county  of  Hereford  or  Salop ; 
and  not^  as  it  should  seem,  in  the  county  of  Chester  or  Mon- 
mouth ;  the  one  being  a  county -palatine  where  the  king's 
writ  did  not  run,  and  the  other  a  part  of  Wales,  in  26  Hen.  VI I L* 
Murders  also,  whether  committed  in  England  or  in  foreign 
parts^  may  by  virtue  of  the  statute  33  Hen.VIII.  c23,  be 
intjuired  of  and  tried  by  the  king's  special  comniission  in  any 
shire  or  place  in  the  kingdom.  By  statute  10&.  11  W*  IIL 
C.25.  aU  robberies  and  other  aipital  crimes,  committed  in 
Newfoundland,  may  l>c  inquired  of  and  tried  in  any  county  in 
England.  {4-)  Offences  against  the  black  act,  9  Geo.!,  c.  22., 
may  be  inquired  of  and  tried  in  any  counly  in  England,  at  the 
option  of  the  prosecutor '.  So  felonies  in  destroying  turn- 
pikes, or  works  upon  navigable  rivers,  erected  by  authority 
of  parliament,  may,  by  statutes  8  Geo<  IL  c,  20.  and 
1 3  Geo.  II L  c.  84-.,  be  inquired  of  and  tried  in  any  adjacent 
county.  (5)  By  statute  26  Geo.  11.  c.  19.  plundering  or  steal- 
ing from  any  vessel  in  distress  or  wrecked,  or  breaking  any 
ship   contrary    to    12  Ann.  st*2.  c.  18",    may   be   prosecuted 

*"  StjRB.  SS5.     B  Mod.  134.  <  So  hi?1d  by  aU  the  judges  H.     1 1 

>  See  Hardr.66.  Geo.  IH.  in  tlie  case  of  Riehard  Mort» 

^  Ely's  cma6f  at  die  Old  B«ltey,  Dee.  on  a  mmn  referred  Crom  die  Old  Bailey. 
J7Sa     RcMchc*»  caae,  Deo  1775.  2  BL  R.753. 

"*  See  pag.  244. 

(4)  Several  statuteii  have  been  paiised  of  a  temporary  nature  on  the  sub- 
ject of  judicature  in  Newfoundland;  the  5GJV.  c*67,  enii>owpni  hi*  Ma- 
jesty lo  constitute  a  supreme  court  of  three  judges,  with  the  smue  powers 
civil  and  criminal,  as  the  superior  courts  of  law  and  equity  in  England,  in 
which  all  issues  of  fact  shall  be  tried  by  jury.  By  the  same  statnte  his 
majesty  is  also  empowered  to  constitute  three  circuit  courts,  in  which  the 
trial  is  to  be  by  jury  if  possible,  and  if  not,  by  the  circuit  jutlge,  who  is  to 
be  one  of  the  judges  of  the  supreme  court,  and  three  assessors,  justices 
of  the  peace,  nominated  by  the  governor,  but  liable  to  challenge,  who  are 
to  give  their  verdict  in  open  court. 

(5)  The  8  G.  2.  c.20.  is  repealed  as  to  the  capital  punishment  by  the 
1 G.  4.  c.  1 15. ;  but  there  is  nothing  in  the  latter  act  to  alter  the  regulations 
as  to  the  trial  of  the  ofiences  specified,  which  still  remain  felonies.  The 
15G.5,  C.84.  is  entirely  repealed  by  the  3G,4.  c.  126. ;  which  act  contains 
no  similar  provision  to  that  mentioned  in  the  text. 
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either  in  Uir  county  where  the  hict  i^  commitletl,  or  iu  any 
county  next  ailjohiing;  ami,  if  committetl  hi  Whiles,  then  in 
the  next  atijoining  English  connly  :  by  which  is  understocxl  to 
be  meant  such  EngHsh  county  as  by  the  statute  26  Hen. VI I L 
above-mentioned,  liad  before  a  concurrent  jurisdiction  with 
tJie  great  sessions  of  felonies  committed  in  Wales  ".  Felonies 
committed  out  of  die  reahn,  in  burning  or  destroyuig  tlie  [  305  ] 
king's  ships,  magazines,  or  stores,  may  by  statute  12  Geo.  III. 
c.  24.  be  inquired  of  and  tried  in  any  county  of  England,  or 
in  the  place  wliere  the  offejice  is  committed.  By  statute 
1 3  Geo.  Ill,  c.  63.  misdemcsnors  committed  in  India  maybe 
tried  upon  information  or  indictment  in  the  court  of  king's 
bench  in  England;  and  a  mode  is  marked  out  for  examiniJig 
witnesses  by  commission,  and  transmitting  their  depositions 
to  the  court.  But,  in  general,  all  offences  must  be  inquired 
into  as  well  as  tried  in  the  county  where  the  fact  is  com- 
mitted. Yet  if  larciny  be  committed  in  one  county,  and  tlie 
goods  carried  into  anotlier,  the  offender  may  be  indicted  in 
either ;  for  the  offence  is  complete  in  both  ^.  Or  he  may  be 
indicted  in  EngUind,  for  larciny  in  Scotland,  and  carrying  the 
goods  with  him  into  Enghmd,  or  vice  vet*sd  /  or  for  receiving 
in  one  part  of  the  united  kingdom  goods  that  have  been  stolen 
in  another  ^  (7)  But  for  robberj^,  burglary,  and  the  like,  he 
can  only  be  indicted  where  the  fact  was  actually  committed ; 
for  though  the  carrying  away  and  keeping  of  the  gootls  is  a 
continuation  of  the  original  taking,  and  is  therefore  larciny  in 
the  second  county,  yet  it  is  not  a  robbery  or  burglarj^  in  that 

**  A I  Shrewsbury  sunimvr  maiies, 
1774,  Parry  anil  Roberts  were  con- 
victed of  plundering  a  vessel  wHcb 
WHS  wredted   on  the  coast  of  Angle- 


sey.    It  was  moved  in  arrest  of  judg- 
tneiit,    that     Chester    and    not    Salop 


«rAs  the  next  adjoining  Engli^j  coun- 
ty. But  all  tlie  judges  (in  Mich. 
15  Geo.  III.)  held  the  prosecutioti  to 
be  regular.  (f») 


*•  I  Hal.  P.C507, 

P  Sut.  I3G«o.IIL  c.  al. 


(6)  1  l^cach  Cr.  Ca.  lOS.    «  EiMt,  PI.  C.  c.  xvr.  a.  1 56. 

(7)  Similar  pronsiom  nre  now  made  with  rci^pect  to  Ireland,  by  tUe 
44G.ni.  C.92.  8s.7,8.;  and  by  the  59GJfL  c.9G.,  thcdiflicukic^nro  removed 
which  attended  the  fixing  the  place  of  trial  for  felonies  comniitted  on  ntage 
coaches,  or  other  public  carriages,  in  the  course  of  their  journey  through 
ftuvcml  counties,  as  well  as  felonies  committed  im  Fnghways  which  form 
the  boundaries  of  two  counties,  and  of  felonies  rommittcd  any  where  near 
the  l>oundary  of  two  counties.  In  the  first  case^  the  trial  may  be  in  any 
county  through  which  the  carriai^e  has  jmssed  in  the  course  of  the  journey; 
ill  the  two  last,  in  either  of  the  two  counties, 
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jiiriadiction.  And  if  a  person  be  indicted  in  one  county  for 
larciny  of  goods  originally  taken  in  another,  and  be  thereof 
convicted  or  stands  mute,  (8)  he  shall  not  be  adnxitted  to  his 
clerg}^ ;  provided  the  original  taking  be  attended  w  ith  such 
circumstances,  as  would  have  ousted  him  of  his  clergy  by 
virtue  of  any  statute  made  previous  to  the  year  1691  '', 

When  the  grand  jury  have  heard  the  evidence,  if  they 

think  it  a  groundless  accusation,  they  used  fonnerly  to  endorse 
on  the  back  of  die  billj  "  tgrjoramfis  ;**  or,  we  know  nothing 
of  it ;  intimating,  that  thougli  the  facts  might  possibly  be  true, 
that  truth  did  not  appear  to  them ;  but  now,  they  assert  in 
English,  more  absolutely,  **  not  a  true  bill;*'  or,  (which  is 
the  better  way)  "not  found;''  and  tlien  the  party  is  dis- 
charged without  farther  answer.  But  a  fresh  bill  may  after- 
wards be  preferred  to  a  subsequent  grand  jury.  If  they  are 
satisfied  of  the  truth  of  the  accusation,  they  then  endorse 
[  306  ]  wpon  it,  "  a  true  bill ;"  antiently,  "  billa  vera"  The  indict- 
ment is  then  said  to  be  found,  and  the  party  stands  indicted. 
But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree : 
for  so  tender  is  the  law  of  England  of  the  lives  of  the  subjects, 
that  no  man  can  be  convicted  at  the  suit  of  the  king  of  any 
capital  offence,  unless  by  the  unanimous  voice  of  twenty-four 
of  his  equals  and  neighbours :  that  is,  by  twelve  at  least  of 
the  grand  jurj^  in  the  first  place,  assenting  to  the  accusation  : 
and  afterwards,  by  the  whole  petit  jury,  of  twelve  more,  find- 
ing him  guilty,  upon  his  trial.  But  if  twelve  of  the  grand 
jury  assent,  it  is  a  good  presentment,  though  some  of  the  rest 
disagree  ^  And  the  indictment,  when  so  found,  is  publicly 
dehvered  into  court. 


Indictments  must  have  a  precise  and  sufficient  certainty  J 
By  statute  1  Hen.V,  c5*  all  indictments  must  set  forth  the 
christian  name,  simame,  and  addition  of  the  state,  and  degree, 
mystery,  town,  or  place,  and  the  county  of  the  offender:  and 
all  this  to  identity  his  person.  The  /iW,  and  place^  are  also 
to  be  ascertained  by  naming  the  day,  and  township,  in  which 
die  fact  was  committed :  though  a  mistake  in  these  points  is 
tn  general  not  held  to  be  material,  provided  the  time  be  laid 

^  fitat.  25Hen.VIII.  C.S.     SW.&M.  r,9.  '  2  H*l.  RC16L 
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previous  to  the  Rnding  of  the  imlictnienti  aud  the  place  to  be 
within  the  jurisdiction  of  the  court ;  luiless  where  the  place  is 
laid,  not  merely  as  a  vetme^  but  as  part  of  the  description  of 
the  fact'.  But  sometimes  the  time  may  be  xery  material, 
where  there  is  any  limitation  in  point  of  time  assigned  for  the 
prosecution  of  offenders :  as  by  the  statute  7  Will.  III.  c. 3. 
which  enacts,  that  no  prosecution  shall  be  had  for  any  of  the 
tre^asons  or  misprisit^ns  therein  mentioned,  (except  an  assassi* 
nation  designed  or  attempted  on  the  person  of  the  king,) 
unless  the  bill  of  indictment  be  found  within  three  years  after 
the  offence  committed ' ;  and  in  case  of  murder,  the  time  of 
the  death  must  be  laid  within  a  year  and  a  day  after  the 
mortal  stroke  was  given,  Tlic  offence  itself  must  also  be  set 
forth  with  clearness  and  certainty  ;  and  in  some  crimes  par- 
ticular words  of  art  must  be  used,  which  are  so  appropriated 
by  the  law  to  express  the  precise  idea  wtiich  it  entertains  of 
the  offence,  that  no  other  words,  however  synonymous  they  [  SO?  ] 
may  seem,  are  capable  of  doing  it,  Thun,  in  treason,  the 
facts  must  be  laid  to  be  done,  "  treasonably  and  against  his 
**  allegiance  ;*'  antiently,  "  proditorie  el  contra  Ugeantiae  suae 
"  debitmi ;"  else  the  indictment  is  void.  In  indictments  for 
murder,  it  is  necessary  to  say  that  the  party  indicted  "  mur- 
**  dered,"  not  "  killed,"  or  **  slew,"  the  other ;  which  till  the 
late  statute  was  expressed  in  Latin  by  the  word  "  murdravit^" 
In  all  indictments  for  felonies,  the  adverb  **  feloniously," 
^^Jelonice^*^  must  be  used ;  and  for  burglaries,  also  **  btirg* 
*'  lariter,**  or  in  English,  **  burglariously  ;*'  and  all  these  to 
ascertain  tlie  intent*  In  rapes,  the  %Kord  "  raptiit^^^  or 
**  ravished,"  is  necessary,  and  must  not  be  expressed  by  any 
periphrasis ;  in  order  to  render  tlie  crime  certain*  So  in 
larcinies  also,  the  words  ^^Jclcniice  cepit  ct  asportavity  felon i- 
•*  ously  took  and  carried  away,"  are  necessary  to  every  in* 
dictmeni ;  for  these  only  can  express  the  very  offence*  Also 
in  indictments  for  murder,  die  lengUi  and  depth  of  the  wound 
should  in  general  be  expressed,  in  order  that  it  may  appear 
to  the  court  to  have  been  of  a  mortal  nature :  but  if  it  goes 
tlirough  the  body,  then  Its  dimensions  are  immaterial,  for 
that  is  apparently  sufficient  to  have  been  the  cause  of  the 
death.     Also,  where  a  limb,  or  the  like,  is  absolutely  cut  off, 
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there  such  description  is  impossible*.  Lastly,  in  indklfnents^ 
the  value  of  the  thing,  which  is  tlie  subject  or  instrument  of 
the  offence^  must  sometimes  be  expressed.  In  indictments 
for  larcinies  this  is  necessary,  that  it  may  appear  whc'ther  it 
[ye  grand  or  petit  larciny ;  and  whether  entitled  or  not  to  the 
benefit  of  clergy ;  in  liomicide  of  all  sorts  it  h  necessar)' ;  as 
the  weapon  with  which  it  is  committe<I  is  forfeited  to  the  king 
as  a  deodand.  (9) 

The  remaining  methods  of  prosecution  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoritative  stamp  of 
verisimilitude  upon  the  accusation.  One  of  these  by  the 
common  law,  was  when  a  thief  was  taken  with  the  mainour^ 
that  is,  with  the  thing  i^olen  upon  him  in  manu.  For  he 
might,  when  so  detected  Jlagrante  delicto^  be  brought  into 
court,  arraigned,  and  tried,  without  indictment :  as  by  tlie 
[  308  ]  Danish  law  he  might  be  taken  and  hiuiged  upon  the  spot, 
without  accusation  or  trial*.  But  this  proceeding  was  taken 
away  by  several  statutes  in  tlie  reign  of  Eilward  the  third >' : 
though  in  Scotland  a  similai-  process  remains  to  this  day*. 
So  that  the  only  species  of  pi-oceeding  at  the  suit  of  tlie  king, 
without  n  previous  indictment  or  presentment  by  a  grand 
jury,  now  seems  to  be  that  of  ittfortnatioti, 

III.  Informations  arc  of  two  sorts :  first,  those  which  ara 
partly  at  the  suit  of  the  king,  and  partly  at  that  of  a  subject ; 
and  secondly,  such  as  are  only  in  the  name  of  the  king,  Tlie 
former  are  usually  brought  upon  penal  statutes,  which  inflict 
a  penalty  upon  conviction  of  the  offender,  one  part  to  the 
use  of  the  king,  and  another  to  the  use  of  the  informer ;  and 
are  a  sort  of  qui  tarn  actions,  (tlie  nature  of  which  was  ex- 
plained in  a  former  volume',)  only  carried  on  by  a  criminal 
instead  of  a  civil  process:  upon  which  I  shall  tlierefore  only 

*SRep.  122.  r  2  Hd.  P.C.  149. 

«  Stknib.  dejure  Suioti*  L3,  c^5,        *  Lord  Kuim,  I*  SSI. 

•  See  VoLIII.  p^.l6S. 

h)  Although  th^c  partlctilarB  are  stiLI  hdd  inateritl  to  tbefono  of  Clie 
^ciictmentp  froin  a  scrupuloui  adherence  to  antient  precedeati,  yet  tlie 
proof  need  not  correspond  preciiely  to  the  description  or  value;  the  wouxid 
proved,  so  long  a&  it  is  of  the  same  kind,  may  differ  in  lengthy  depth,  or 
situation  from  that  which  ii  charged :  the  raJuc  of  the  weapon,  or  o(  lh« 
thing*  stolen^  it  tuhject  to  the  snroc  observation.    East,  P,  C.  v.  ».  1 10. 
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observe,  ibat  by  the  btatule  31  Eliz.  c,  .5.  no  probecutiDn  upon 
any  jiciial  slatutej  the  suit  and  benefit  whereof  are  limited 
in  part  to  die  king  and  in  part  to  the  prosecutor,  can  be 
brought  by  any  common  informer,  after  one  year  is  expired 
since  the  commis^jion  of  the  offence ;  nor  on  behalf  of  the 
crown  after  the  hipse  of  two  years  longer ;  nor,  wJiei-e  the 
forfeiture  is  originally  given  only  to  the  king,  can  such  prose- 
cution lie  had  after  the  expiration  of  two  years  from  the 
conimission  of  the  offence. 


The  informations  that  are  exhibited  in  the  name  of  the 

king  alone,  are  also  of  two  kinds  :  first,  those  wliich  arc  truly 
and  properly  his  own  suits^  and  filed  i\v  officio  by  hi^i  own 
immediate  officer,  the  attorney-general ;  secomlly,  tho«ie  in 
which,  tliough  the  king  is  tlie  nominal  [irosecutor,  yet  it  is  at 
llie  relation  of  some  private  person  or  common  informer; 
and  they  are  filed  by  the  king's  coroner  and  attorney  in  the 
court  of  king's  bench,  usually  called  the  master  of  the  crown- 
office,  who  is  for  this  purpose  the  standing  officer  of  the 
public*  The  objects  of  the  king's  own  prosecutions,  filed 
ex  officio  by  his  own  attorney-general,  are  properly  such  enor- 
mous misdemesnors,  as  peculiarly  tend  to  disturb  or  endanger  [  309  ] 
his  government,  or  to  molest  or  affront  liim  in  the  regular 
discharge  of  his  royal  functions.  For  offences  so  high  and 
<langerous,  in  the  punishment  or  prevention  of  which  a  mo- 
ment's delay  would  be  fatal,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  prosecution,  without  waiting  for 
any  previous  application  to  any  other  tribunal :  which  power, 
thus  necessary,  not  only  to  the  ease  and  safety,  but  even  to 
tlie  very  existence  of  tlie  executive  magistrate,  was  originally 
reserved  in  the  grestt  plan  of  the  English  constitution,  wherein 
provision  is  wisely  made  for  the  due  preservation  of  all  it's 
parts.  The  objects  of  the  other  species  of  informations,  filed 
by  the  master  of  the  crown-office  upon  the  complaint  or  rekw 
tion  of  a  private  subject,  are  any  gross  and  notorious  misde- 
mesnors,  riots,  batteries,  hbels,  and  odier  iramoraJities  of  an 
atrocious  kind'',  not  peculiarly  tending  to  disturb  the  govern- 
ment, (for  those  are  left  to  the  cjire  of  die  attorney-general,) 
but  which,  on  account  of  their  magnitude  or  pernicious 
example^  deserte  the  most  public  animadversion.     And  when 

^  J  Hawk.  PC.  c.  J^.  5  h 
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an  inforniation  is  filedj  either  thus,  or  by  the  attorney-general 
es  i^fficio,  it  must  be  tried  by  a  petit  jury  of  the  county  where 
the  offence  arises :  after  which,  if  the  defendant  be  found  guilty, 

tlie  court  must  be  resorted  to  for  his  punistiment, 


There  can  be  no  doubt  but  that  tJiis  mode  of  prosecution 
by  information,  (or  suggestion,)  filed  on  record  by  the  king  5 
attorney-general,  or  by  his  coroner  or  master  of  tlie  crown- 
office  in  the  court  of  king's  bench,  is  as  antient  m  tlie  common 
law  itself*-.  For  as  the  king  was  bound  to  prosecute,  or  at 
least  to  lend  the  sanction  of  liis  name  to  a  prosecutor,  when- 
ever the  grand  jury  informed  htm  upon  their  oaths  that  there 
was  a  sufficient  grountl  for  instituting  a  criminal  suit :  so, 
when  these  his  imniediate  officers  were  otherwise  sufficiently 
assured  that  a  man  had  committed  a  gross  misdemesnor, 
either  personally  against  the  king  or  his  government,  or 
against  the  public  |>eace  and  good  ortler,  they  were  at  liberty, 
without  waiting  for  any  farther  intelligence,  to  convey  that 
t  310  ]  information  to  the  court  of  king's  bench  by  a  suggestion  on 
record,  and  to  carry  on  the  prosecution  in  his  majesty's  name. 
But  these  informations  (of  every  kind)  are  confined  by  the 
constitutional  law  to  mere  misdemesnors  only :  for,  wherever 
any  capital  offence  is  charged,  the  same  law  reqiures  tlist  the 
accusation  be  warranted  by  the  oatli  of  twelve  men,  before 
the  party  shall  be  put  to  answer  it-  And,  as  to  those  offences, 
in  which  informations  were  allowed  as  well  as  indictments,  so 
long  as  they  were  confineil  to  this  high  and  respectable 
jurisdiction,  and  were  carried  on  in  a  legal  and  regular  cxnirse 
in  his  majesty's  court  of  king's  bench,  the  subject  had  no 
reason  to  complaiji*  The  same  notice  was  given,  tiie  same 
process  was  issued,  the  same  pleas  were  allowed,  tJje  same  trial 
by  jury  was  had,  the  same  judgment  was  given  by  the  same 
judges,  as  if  the  prosecution  had  originally  been  by  indict* 
ment.  But  when  tlie  stat.  3  Hen.  VIL  c.  1.  had  extended  the 
jurisdiction  of  the  court  of  star-chamber,  die  members  of 
which  were  tlie  sole  judges  of  the  law,  the  fiict,  and  the 
penalty;  and  when  the  statute  U  Hen* VIL  c.3-  had  per- 
mitted informations  to  be  brought  by  any  informer  upon  any 
penal  btatute,  not  extending  to  life  or  member,  at  the  assiite 
or  before  the  justices  of  tlie  peace,  who  were  to  hear  and 
'  1  Show.  116* 
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determine  the  same  according  to  their  own  discretion ;  then 
it  was,  that  the  legal  and  orderly  jurisdiction  of  the  court  of 
king's  bench  fell  into  disuse  and  oblivion,  and  Empson  and 
Dudley  (the  wicked  instruments  of  king  Henry  VIL),  by 
hunting  out  obsolete  penalties,  and  this  tyrannical  mode  of 
prosecution,  with  other  oppressive  devices**,  continually  ha- 
assed  the  subject  and  shamefully  enriched  the  crown.  The 
latter  of  these  acts  was  soon  indeed  repealed  by  statute 
1  Hen.  VIII.  C.6.,  but  the  court  of  star-chamber  continued 
in  high  vigour,  and  daily  increasing  its  authority,  for  more 
than  a  century  longer;  till  finally  abolished  by  statute 
16  Car.  I.  clO. 

Upon  this  dissolution  the  old  common  law  ^  authority  of 
the  court  of  king's  bench,  as  the  custos  morum  of  the  nation> 
being  found  necessary  to  reside  somewhere  for  the  peace  and 
good  government  of  the  kingdom,  was  again  revived  in  prac- 
tice ^  And  it  is  observable,  that  in  the  same  act  of  parlia-  [  311  ] 
ment  which  abolished  the  court  of  star-chamber,  a  conviction 
by  information  is  expressly  reckoned  up,  as  one  of  the  legal 
modes  of  conviction  of  such  persons  as  should  offend  a  third 
time  against  the  provisions  of  that  statute  ^.  It  is  true,  sir 
Matthew  Hale,  who  presided  in  this  court  soon  after  the  time 
of  such  revival,  is  said  ^  to  have  been  no  friend  to  this  method 
of  prosecution :  and,  if  so,  the  reason  of  such  his  dislike  was 
probably  the  ill  use  which  the  master  of  the  crown-ofBce 
then  made  of  his  authority,  by  permitting  the  subject  to  be 
harassed  with  vexatious  informations,  whenever  applied  to  by 
any  malicious  or  revengeful  prosecutor ;  rather  than  his  doubt 
of  their  legality,  or  propriety  upon  urgent  occasions  K  For 
the  power  of  filing  informations,  without  any  controul,  then 
resided  in  the  breast  of  the  master :  and,  being  filed  in  the 
name  of  the  king,  they  subjected  the  prosecutor  to  no  costs, 
though  on  trial  they  proved  to  be  groundless.  This  oppres- 
sive use  of  them,  in  the  times  preceding  the  revolution,  oc- 
casioned a  struggle,  soon  afler  the  accession  of  king  William^, 
to  procure  a  declaration  of  their  ill^ality  by  the  judgment 

*  1  And.  157.  «  Stat.  16  Car.  I.  c.  la  §  6. 

<  5  Mod.  464.  ^  5  Mod.  460. 

'  Styl.  Rep.  S17.  245.    Stjh  piact.         '  1  Saund.SOl.     1  Sid.  174. 
Reg.  iU.  Informatioii,  pag.  187.  (edit.        ^  M.  1  V^.  &  M.  5  Mod.  459.  Gomb. 
1657.)     2  Sid.  71.     1  Sid.  152.  141.     Far.  361.     1  Show.  106. 
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of  the  court  of  king's  bench.  But  sir  John  Holt,  who  then 
presided  there,  and  all  the  judges,  were  clearly  of  opinion, 
that  this  proceeding  was  grounded  on  the  common  law,  and 
could  not  be  then  impeached.  And,  in  a  few  years  afterwards, 
a  more  temperate  remedy  was  ^plied  in  parliament,  by  sta- 
tute 4  and  5  W.&M.  c.l8.  which  enacts,  that  the  clerk  of  the 
crown  shall  not  file  any  information  without  express  direction 
from  the  court  of  king's  bench ;  and  that  every  prosecutor, 
permitted  to  promote  such  information,  shall  give  security  by 
a  recognizance  of  twenty  pounds  (which  now  seems  to  be  too 
small  a  sum)  to  prosecute  the  same  with  effect ;  and  to  pay 
costs  to  the  defendant,  in  case  he  be  acquitted  thereon,  unless 
the  judge,  who  tries  the  information,  shall  certify  there  was 
reasonable  cause  for  filing  it;  and,  at  all  events,  to  pay  costs, 
[  312  ]  unless  the  information  shall  be  tried  within  a  year  after  issue 
joined.  But  there  is  a  proviso  in  this  act,  that  it  shall  not 
extend  to  any  other  informations  than  those  which  are  ex- 
hibited by  the  master  of  the  crown-office:  and,  consequently, 
informations  at  the  king's  own  suit,  filed  by  his  attorney-ge- 
neral, are  no  way  restrained  thereby.  (10) 


(10)  The  granting  permission  to  file  an  information  is  a  matter  entirely 
within  the  discretion  of  the  court ;  but  certain  general  rules,  which  they 
have  lud  down  to  guide  that  discretion,  may  be  collected  from  the  books, 
and  from  these  they  never  depart,  unless  the  particular  circumstances  take 
the  case  out  of  the  general  prindple. 

The  first  rule  is,  that  the  party  applying  must  come  early ;  for  the  incon- 
venience of  delay  till  a  grand  jury  sits,  is  one  main  ground  on  which  the 
proceeding  itself  b  to  be  justified.  And  this  is  a  rule  not  to  be  construed 
technically,  but  liberally,  so  that  when  a  public  officer  comphdned  of  a  libel 
which  had  passed  through  several  editions,  the  last  of  which  was  published 
recently  before  the  complaint ;  but  several  grand  juries  had  sate  since  the 
publication  of  the  first,  the  application  was  refused,  as  founded  in  substance 
on  the  first,  though  in  form  on  the  last  edition ;  the  matter  complained  of 
bdng  the  same  in  both.  R.  v.  (fMeara,  MS.  Mich.  ]  823.  In  the  case  of 
applications  against  magistrates,  the  rule  is  become  almost  unalterable,  that 
leave  will  not  be  granted,  even  conditionally,  if  the  party  applies  so  late  in 
the  second  term  after  the  alleged  offence  committed,  that  the  magistrate 
cannot  show  cause  against  the  application  in  the  same  term ;  and  it  will 
not  be  enough  for  the  party  applying  to  explaui  the  delay,  by  swearing  that 
the  facts  had  only  recently  come  to  his  knowledge ;  for  refusing  the  appli* 
cation  docs  not  preclude  inquiry  by  the  ordinary  modes,  and  the  admitting 
tuch  an  excuse  would  lead  to  easy  evasions  of  a  most  useful  and  equitable  rule. 
It  is  obvious,  that  if  the  court  were  conditionally  to  grant  the  application 
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The  HE  is  ont;  species  of  informations,  still  Tarther  regu- 
lated by  stiitute  9  Ann*  c.  20.  viz,  those  In  the  nature  of  a  writ 
of  qtm  warranto;  which  was  shewn,  in  the  preceding  volume*, 
to  be  a  remedy  given  to  the  crown  against  such  as  had  usurped 
or  intruded  into  any  office  or  francluse*  The  modern  inform- 
ation tends  to  the  same  pnrpose  as  the  antient  writ,  being 
generally  made  use  of  to  try  the  civil  rights  of  such  franchises ; 
though  it  is  commenced  in  the  same  manner  as  otlier  inform-r- 
'  See  Vol. III.  p.  S63. 


Qt  such  B  time,  that  the  cause  against  il  could  not  be  shown  till  the  third  ^ 
terra,  the  general  conseciuence  would  only  be  delay  of  prosecutions ;  for  in 
the  interval  b-etween  the  oflbnce  and  that  third  term  the  ussises  must  have 
intervened,  at  which  the  applicant  might  present  a  hill  to  the  grand  jury. 
And  if  there  are  other  reasons  for  applying  to  the  court,  such  as  supposed 
prejudices  or  prepossessions  in  the  grand  jury  of  the  county,  still  it  is  un- 
fair to  keep  the  imputation  arising  from  the  doubt  even,  whether  a  erimiaal 
information  will  not  be  filed,  hanginj^  over  the  head  of  a  public  functionary 
in  unnecessary  suspence«     E.  v.  Bishop^  5  B.  &  A.  6 12. 

A  second  rule  in  the  case  of  application  against  magistrates  is,  that  the 
affidavit  of  tlie  party  afjpljitig  must  directly  impute  corrupt  motives  for  the 
misconduct  complained  of;  the  court  will  not  lend  its  extraordinary  aid  lu 
puniiih  cither  their  ignorance  or  mistake,  but  leave  the  party  to  his  ordinary 
remedy  by  indictment  or  action.     H.  v,  Borr^n,  3  B.&  A.  432. 

A  third  rule  is  applicable  to  the  case  of  inlbrmations  for  libels :  there,  if 
the  libel  complained  of  imputes  to  an  individual  a  substantive  and  definite 
crime,  capable  of  being  distinctly  denied,  the  court  will  expect  that  he  who 
complains  of  the  charge,  as  a  ground  for  the  extraordinary  interposition  of 
the  court,  should  distinctly,  upon  affidavit,  deny  the  being  guilty  of  it.  The 
justice  of  this  is  self-^^vident :  and  it  will  be  more  so,  when  it  is  recollecteif 
that  u|>on  the  trial  of  the  information,  the  defendant  would  not  have  the 
power  of  proving  the  truth  of  the  charge. 

A  fourth  rule  is,  that  where  the  act  complained  of  gives  the  individual  a. 
right  of  action  also  for  civil  damages,  he  must  waive  that  right,  unless  the 
court,  u|>on  hearing  the  whole  matter,  should  be  of  opinion  that  it  is  a 
proper  subject  to  be  tried  in  a  civil  action,  and  specificsilly  give  him  leave 
$o  to  do.    R.  V.  Sparrow,  2  T,  R.  1 98. 

Prosecutions  by  the  crown  for  misdemesnors,  whether  by  indictment  or 
infonnation,  are  now  laid  under  certain  regidations  by  the  fjoGJIl.  and 
1  0.  IV.  c.  4  ,  which  enacts,  that  in  such  cases  the  court  shall,  if  required, 
order  a  copy  of  the  information  or  indictment  to  be  delivered,  after  ap- 
pearance, free  of  expence  to  the  defendant,  or  his  attorney  ;  and  if  the  at- 
torney or  solicitor-general  shall  not  bring  the  issue  to  trial  within  twelve 
calendar  months  ailcr  the  plea  of  not  guilty  pleaded,  the  court  may,  on  the 
defendant's  application,  of  which  twenty  days*  notice  must  be  given  to 
the  attorney  or  wlicitor-geueral,  allow  the  defendant  to  bring  on  the 
trial. 
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ations  are,  by  leave  of  the  courtj  or  at  the  will  of  the  attoriiey- 
g^neral :  being  properly  a  crimmal  prosecution,  in  order  to 
fine  the  defendant  for  his  usurpation,  as  well  as  to  oust  him 
from  his  office;  yet  usually  considered  at  present  as  merely 
a  civil  pioceeding* 

These  are  all  tlie  methods  of  prosecution  at  the  suit  of 
the  king*  There  yet  remains  another,  which  is  merely  at  tlie 
suit  of  the  subject,  and  is  called  an  appeal* 

IV.  An  appeal)  in  the  sense  wherein  it  is  here  used,  does 

not  signify  any  compluitit  to  a  superior  court  of  an  injustice 
done  by  an  inferior  one,  which  is  the  general  use  of  the  word; 
bnt  it  here  means  an  original  suit  at  the  time  of  it's  lirst  com- 
mencement ^,  An  appeal,  therefore,  when  sjxiken  of  as  a 
criminal  prosecution,  denotes  an  accusation  by  a  private  sub- 
ject against  another,  for  some  heinous  crime;  demanding 
punishment  on  account  of  tlie  particular  injury  suffered, 
rather  than  for  the  offence  against  tlie  public.  (11)  As  this 
method  of  prosecution  is  still  in  force,  I  caimot  omit  to  men- 
f  SIS  ]  ^it*"!  it  •  t*iit  ^  ^^  *s  ^'^^y  '*'^^^  ^1^  ^^^y  *^^i  account  of  tlie  great 
nicety  required  in  conducting  it,  f  shall  treat  of  it  \^ry 
briefly ;  referring  the  student  for  more  particulars  to  other 
more  voluminous  compilations  ", 

This  pri%'ate  process,  for  the  punishment  of  public  crimes, 
had  probably  its  original  in  those  times  when  a  private  pe- 
cuniary sat  is  taction,  called  a  wrrcgiMf  was  constantly  paid  to 
the  party  injured,  or  his  relations,  to  expiate  enormous  of- 

*"  It  is  dmved  fmrn  t}ie   French,  tJgnifie*  Ihe  aanic  m  the  ordinaiy  icntr 

•*  api«lkrf*  ihtf  Vfrti  active,  wliich  aig-  of  "  Appeal"  m  Englub. 
Qlto  to  ctU  upon, tiummon,  or  challenge         ^  2  Hawk.  P.  C.  ch*  2S. 
one;  and   not  the  v&h  neuter,  which 


(11)  It  seenta  more  correct,  to  say  with  Hawkins  P,C.  b.  u.  c.  S3.  »,  1 . 
that  an  appeal  was  the  party's  private  action,  prtneeuting  aho  for  the» 
crown  in  respect  of  the  ofTcncc  anainst  the  public ;  because,  a&  will  be 
itatecl  at  pa|*e  315,  the  trial  of  an  apfvenl  was  deemed  to  have  iattsfied  pub- 
lic a«  well  iti  private  JD»tice,  and  an  acttiiittal  u|>on  it  was  ft  bur  to  an  tn- 
Smmmit.  Eut  the  whole  law  of  appeals  U  now  little  more  ihsn  matter  of 
mMkf,  for  the  public  attention  having  been  dniwn  to  the  iiiti^eet  by  tl»  ' 
•|lpMl  of  Afthford  ofEninst  Thornton*  for  the  niurdrr  of  hb  wtti 
(1  B.A  A.  41)3.)  the  59  G.  lir  c.  48.  was  p«i»ed«  which  aboltthea  all  apft^ 
of  treason,  miinler,  felony,  or  other  offences* 
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fences.  This  was  a  custom,  dejived  to  us,  in  common  with 
other  northern  nations^,  from  our  ancestors,  the  antient 
Germans;  among  whom,  according  to  Tacitus p,  "  hutur 
"  hamicidium  certo  armentonan  ac  peconmi  numero ;  recipitque 
«  satisfactionem  universa  damusV  (12)  In  the  same  manner 
by  the  Irish  Brehon  law,  in  case  of  murder,  the  Brehon  or 
judge  was  used  to  compound  between  the  murderer  and  the 
friends  of  the  deceased  who  prosecuted  him,  by  causing 
the  malefactor  to  give  unto  them,  or  to  the  child  or  wife  of 
him  that  was  slain,  a  recompense  which  they  called  an 
eriach  ^  And  thus  we  find  in  our  Saxon  laws  (particularly 
those  of  king  Athelstan  *)  the  several  weregilds  for  homicide 
established  in  progressive  order  from  the  death  of  the  ceorl 
or  peasant,  up  to  that  of  the  king  himself^.  And  in  the 
laws  of  king  Henry  I.  ^  we  have  an  account  of  what  other 

«  Sciernh.  <Ujure  Sueon,  L  3.  c.  4.  *  The  weregild  of  a  ceorl  was  966 

f  deM.  G.C.  21.  thrysmas,   that  of   the  king  80,000; 

4  And  in  another  place,  (e.  13.)  «2)0-  each  thrysma  bemg  equal  to  about  • 

**  lictii,  pro  modo  poena  :  equorumpeco-  ahilling  of  our  present  money.     Hie 

**  rumque  numero  convicti  mulctantur.  weregild  of  a  subject  was  paid  entirely 

'*  Pars  midctae  regi  vd  civitatii  pars  ipsi  to  the  relations  of  the  party  slain ;  but 

**  qui  vmdicatur,  vel  propmquU  ^jtu,  ear-  that  of  the  king  was  divided ;  one  half 

**  sohitur,**  being  paid  to  the  public,  the  other  to 

''  Spenser's  State  of  Ireland,  p.,1513.  the  royal  family. 

edit.  Hughes.  **  c.  12. 

'  Judic.  CwU.  Lund.Wiik,  71. 


(12)  According  to  an  author  whom  I  have  before  cited,  the  word  were^ 
gild^  is  compounded  of  the  German  words  wehr^  defence,  or  guarantee, 
and  geldf  money,  and  signifies  the  price  paid  by  him  who  had  injured  an- 
other, for  protection  to  be  afibrded  him  by  the  public,  against  that  person's 
revenge.  He  marks  it  as  the  first  step  made  by  our  northern  ancestors 
to  the  placing  the  punishment  of  individual  wrongs  in  the  hands  of  the 
public.  In  the  earliest  traces  which  can  be  found  of  it,  it  seems  to  have 
been  a  private  arrangement  between  the  parties,  by  the  intervention  of 
their  mutual  friends;  then  the  laws  fixed  the  sum,  which  should  be  deemed 
a  sufficient  compensation  for  each  injury;  and,  finally,  on  the  payment  of 
that  sum,  took  the  injuring  party  under  their  protection,  and  forbade  the 
injured  family  to  prosecute  their  revenge.  At  this  stage  it  became  na^ 
tural  that  a  part  of  the  weregild  should  be  paid  to  the  public;  the  re- 
mainder went  to  the  injured  person  or  his  family ;  and  the  whole  was  made 
up  by  the  joint  contribution  of  the  individual  and  his  family.  This  was 
the  natural  result  of  its  being  a  system  substituted  for  one  in  which  a 
man's  family  took  part  in  al!  his  quarrels,  and  were  of  course  exposed  to 
the  consequences  of  all  his  actions.    1  Meyer,  1 26,  &c. 


SIS 


PUBUC 


Book  IV. 


oAacei  wnr^  tken  redeemable  by  weregild,  and  what  were 
not  sa  *•  As,  tfcegefare,  dttring  the  contmuance  of  this  cu^ 
tool,  a  process  vas  certainly  given,  for  recovering  the  were* 
gSd  by  the  pvty  to  irlKm  it  was  due ;  it  seems  that,  when 
C  Sli  ]  the^  ofleoces  by  degrees  grew  no  longer  redeemable,  the 
priTaie  process  was  stiD  continued,  in  order  to  insure  the 
inflictkm  of  ponglinieiit  upon  the  offender,  though  the  party 
tDJured  W9S  aOowed  no  pecuniary  compensation  for  the 
offence* 

BtTT,  though  appeals  were  thus  in  the  nature  of  prosecu- 
tions for  some  atrocious  injury  committed  more  immediately 
»g*»*ig*  an  individual,  yet  it  also  was  antiently  permitted,  that 
any  subject  might  appeal  another  subject  of  high  treason, 
either  in  the  courts  of  common  law  %  or  in  parliament,  or 
(for  treas<ms  committed  beyond  tlie  seas)  in  the  court  of  the 
high  constable  and  marshal.  The  cognizance  of  appeals  in 
the  latter  still  continues  in  force;  and  so  late  as  1631  tliere 
was  a  trial  by  battel  awarded  in  the  court  of  chtvalr)',  on  such 
an  appeal  of  treason  ^  :  but  that  in  the  first  was  virtually  abo- 
lished* by  the  statutes  5£dw,nL  c.9.  and  25Exlw.IIL  sL5. 
c  4-,  and  m  die  second  espressfy  by  statute  I  Hen.lV^  c.  14. 
So  that  the  only  appeals  now  in  force,  (or  things  done  within 
the  realm,  are  appeals  of  felony  and  mayhem.  (13) 

An  appeal  of  felony  may  be  brought  for  crimes  committed 
either  against  the  parties  thfimselves,  or  their  relations.  The 
crimes  against  the  parlies  thcmselv^  are  larcinyj  rape^  and 
arson.     And  for  diese,  as  well  as  for  mayhem,  the  persons 

*  In  Turkrf  thu  principle  b  tUU  the  mstter  for  mooej,  noliiiQg  more 

Ctrritdao  lar^  that  even  murder  ii  neirer  is  nid  about  It,     (Lady  M,  W.  Moo- 

pfOMCUted   by    the  officer*  of  Uie  ^o-  tague,  IcCt,  42*) 

vmimcfit*  as  with  us.     It  is  the  husi.  *■  Britt^  c.  22. 

ncai  of  the   next   relations,  and  tlicm  '  By  Donald  lord  Rca  agaiftst  tHvid 

only^  to  mrenge  Uie  tlaugtiter  of  their  Rsmiey.  (Ruihw.  voLii.  part 8.  p.  I  IS.) 

Itinsmen  ;    and   if  they   rather  choose  '  1  HaL  P.  C*  349, 
(a»  they  goiietally  do)   to  compound 


(1^  Hawkins,  b.ii.  c.25.  i.29.  doubts  whether  sppeab  of  treason  were 
nbolishcd,  at  the  tc^t  »«ppo«c«,  and  hit  doubt  receive*  sonic  countenance 
by  the  fact  of  the  legiiliiturc  recognising  thefn  ai  a  ^ubfibting  mode  of 
tfUl,  in  the  59G.Ui.  c.  ^6.  mctiUoaod  in  note  (ll). 
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robbed,  nivkhed,  tnaimed,  or  wliose  houses  are  burnt,  may 
institute  tills  privfite  process.  The  only  crime  agauist  one's 
relation,  for  which  an  appeal  can  be  brought,  is  that  of  killing 
him,  by  either  murder  or  manslaughter.  But  this  cannot  be 
brought  by  every  relation  :  but  only  by  the  wife  for  the  deatli 
of  her  husband,  or  by  tlie  heir  male  for  the  death  of  his  an- 
cestor ;  which  heirship  was  aJso  confined,  by  an  ordinance 
of  king  Henry  the  first,  to  the  four  nearest  degrees  of  blood*. 
It  is  given  to  the  wife  on  account  of  the  loss  of  her  husband  : 
tlierefore,  if  she  marries  again,  before  or  pending  her  appeal, 
it  is  lost  and  gone;  or,  if  she  marries  after  judgment,  she 
shall  not  demand  execution.  The  heir,  as  was  said,  must 
also  be  heir  male,  and  such  a  one  as  was  tlie  next  heir  by  the  [  315  ] 
course  of  tlie  common  law,  at  the  time  of  the  killing  of  the 
ojicestor.  But  this  rule  has  three  exceptions  :  1.  If  the  per- 
son killed  leaves  an  innocent  wife,  she  only,  and  not  die  heir, 
shall  have  tha  appeal :  2.  If  tliere  be  no  wife,  and  the  heir 
be  accused  of  the  murder,  tl)e  person,  who  next  to  him  would 
have  been  heir  male,  shall  bring  the  appe^  :  3,  If  the  wile 
kills  her  husband,  the  heir  may  appeal  her  of  the  deatli. 
And,  by  the  statute  of  Gloucester,  6  Edw.  I,  c,  9*  all  appeals 
of  death  must  be  sued  within  a  yexu-  and  a  day  after  the  com- 
pletion of  the  felony  by  the  death  of  the  party  :  which  seems 
to  be  only  declaratory  of  the  old  common  law :  for  in  the 
Gothic  constitutions  we  find  the  same  "  praesaijHio  annaiis, 
"  quae  atmt  adversus  actotTni^  si  de  homicida  ei  nofi  cotistet 
**  intra  annum  a  caede  facta^  nee  quenquam  inierea  argual  et 
"  accuset^:* 

These  appeals  may  be  brought  previous  to  an  indictment : 
and  if  the  appellee  be  acquitted  thereon,  he  cannot  lie  after- 
wards indicted  for  die  same  offence.  In  like  manner  as  by 
the  old  Gothic  constitudon,  if  any  offender  gained  a  verdict  in 
his  favour,  when  prosecuted  by  the  party  injured,  he  was  also 
understood  to  be  acquitted  of  any  crown  prosecution  for  the 
same  offence  ^ :  but,  on  the  contrary,  if  he  made  his  peace 
with  the  king,  still  he  might  be  prosecuted  at  the  suit  of  the 
party.     And  so,  with  us*  if  a  man  be  acquitted  on  an  indict- 


•  Mim  C.2.  §7, 

^  Sti«mh.  de  Jure  Goik,  L  3,  c,4* 
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ment  of  murder,  or  found  guilty,  and  pardoned  by  the  king, 
still  he  ought  not  (in  strictness)  to  go  at  large,  but  be  impri- 
soned or  let  to  bail  til!  the  y^nr  and  day  be  past,  by  virtue  of  j 
the  statute  3  Hen.  VI L  r.  T..  in  order  to  be  forthcoming  to 
answer  any  ajipeul  for  tlie  dame  felony,  not  having  as  yet 
been  punished  for  it,  though,  if  he  hath  been  found  guilty  of 
manslaughter  on  an  indictment,  and  hath  had  the  benefit  of 
clergy,  and  suffered  tlie  judgment  of  the  law,  he  cannot  af- 
terwards be  appealed ;  for  it  is  a  maxim  in  law,  tliat  "  netno 
**  bis  pimihtr  pro  eodem  delicto^  Before  this  statute  was  made, 
it  was  not  usual  to  indict  a  man  for  homicide  within  the  time 
limited  for  appeals :  which  produced  very  great  inconvenience, 
of  which  more  hereafter'*. 

[  316  ]  Ij^  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the 
statute  of  West.  2.  IsE^lw.  1.  c,  12,)  shall  suffer  one  year's 
imprisonment,  and  pay  a  tine  to  the  king,  besides  restitution 
of  damages  to  the  party  tor  the  imprisonment  and  infamy 
which  he  has  sustained :  and,  if  the  appellor  lie  incapable 
to  make  restitution,  his  abettors  shall  do  it  for  him,  and  ^ 
also  be  liable  to  imprisonment.  This  provision,  as  was  fore- 
seen by  the  author  of  Fleta  *,  proved  a  great  discouragement 
to  appeals ;  so  that  thenceforwai^d  they  ceased  to  be  in  coai- 
mon  Dse. 


If  the  appellee  be  found  guilty  he  shall  suffer  the  same 
judgment,  as  if  he  had  been  convicted  by  indictment :  but 
with  this  remarkable  difference ;  that  on  an  indictment,  which 
is  at  the  suit  of  the  king,  the  king  may  pardon  and  remit  die 
execution ;  on  an  appeal,  which  is  at  tlie  suit  of  a  private 
subject,  to  make  an  atonement  for  the  private  wrong,  the 
king  can  no  more  pardon  it,  than  he  can  remit  the  damages 
recovered  in  an  action  of  battery  ^  In  like  manner  as,  while 
the  weregild  continued  to  be  paid  as  a  fine  for  homicide,  it 
could  not  be  remitted  by  the  king's  authority*.  And  the 
antient  usage  was,  so  late  as  Henry  the  fourth's  time,  that  all  the 
relations  of  the  slain  should  drag  the  appellee  to  the  place  of 
execution  ^  :  a  custom  founded  upon  that  savage  spirit  of  fit- 


*  Rut  p^.  a35. 


afiiit.iai; 


Ch.  23.  WRONGS.  SI6 

mily  resentment,  which  prevailed  universally  through  Europe 
after  the  irruption  of  the  northern  nations,  and  is  peculiarly 
attended  to  in  their  several  codes  of  law ;  and  which  prevails 
even  now  among  the  wild  and  untutored  inhabitants  of  Ame- 
rica :  as  if  the  finger  of  nature  had  pointed  it  out  to  mankind, 
in  their  rude  and  uncultivated  state  K  However,  the  punish- 
ment of  the  offender  may  be  remitted  and  discharged  by  the 
concurrence  of  all  parties  interested ;  and  as  the  king  by  his 
pardon  may  frustrate  an  indictment,  so  the  appellant  by  bis 
release  may  discharge  an  appeal*^;  ^^  nam  quilibei potest  re-  [  S17  ] 
"  nunciare  juri  pro  se  introducto** 

These  are  the  several  modes  of  prosecution  instituted  by 
the  laws  of  England  for  the  punishment  of  offences ;  of  which 
that  by  indictment  is  the  most  general.  I  shall,  therefore,  caor 
fine  my  subsequent  observations  principally  to  this  method  of 
prosecution ;  remarking  by  the  way  the  most  material  vari- 
ations that  may  arise,  from  the  method  of  proceeding  by 
either  information  or  appeal. 

^  Robertaoo,  Cha.  V.  i.45.  ^  1  Hal.  P.C.  ». 
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CHAPTER    THE    TWENTY-FOURTH. 


or  PROCESS  upon  an  INDICTMEN1\ 


\^E  arc  next*  in  the  fourth  place,  to  inquire  into  the  man- 
ner  of  issuing  proci'ssj  after  indictment  found,  to  bring 
in  the  aecusetl  to  answer  it,  \Vv  bavt?  hitherto  supposed  tlie 
offender  to  be  in  custody  before  the  Ending  of  the  indictment ; 
in  which  case  he  is  immediately  (or  as  soon  as  convenience 
permits)  to  be  arraigned  thereon.  But  if  he  hatlx  fled,  or 
secretes  himself»  in  capital  cases;  or  hath  not,  in  smaller 
misdemesnors,  been  bound  over  to  appear  at  the  assises  or 
sessions*  still  an  indictment  may  be  preferred  against  Iiiin  in 
his  absence ;  since,  were  he  present,  he  could  not  be  hear<I 
before  the  grand  jury  against  it.  And,  if  it  be  found,  then 
process  must  issue  to  bring  him  into  court ;  for  tlie  indictment 
cannot  be  tried,  unless  he  personally  appears :  according  to 
tiie  rules  of  equity  in  all  cases,  and  the  express  provision  of 
statute  28  Edw.  III.  c,S.  in  c^ipiLal  ones,  that  no  man  shall  be 
put  to  deatli,  without  being  brought  to  answer  by  due  process 
of  law* 


t  31»  ] 


The  proj^er  prtKess  on  an  indictment  for  any  petit  misde- 
mcsnor,  or  on  a  penal  statute,  is  a  writ  cS  venire  facias^  which 
is  in  the  nature  of  a  summons  to  cause  the  part}'  to  appear. 
And  if  by  the  return  to  such  venire  it  ap|>ears,  that  the  party 
hath  lands  in  the  county  whereby  he  may  be  distrained,  then 
a  disirrss  infnite  shall  he  issued  from  time  to  time  till  he  ap- 
p«us.  But  if  tlie  shertiT  returns  that  be  hath  no  lands  in 
his  bailiwick,  then  (upon  his  non-<appearance)  a  writ  of  capimg  ^ 
shall  i*sue,  which  commands  tlie  sheriiF  to  take  his  bocly,  an 
have  him  at  the  neatt  assises;  and  if  be  cannot  be  taken  upon 
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the  first  capias^  a  secont!  and  a  third  shall  issue,  called  an  ffliaSy 
and  a  plnnes  capias.  But,  on  indictments  for  treason  or 
-felony,  a  capias  is  the  first  process :  and,  for  treason  or  homi- 
cide, only  one  shall  be  allowed  to  issue  *,  or  two,  in  the  case 
of  other  felonies,  by  statute  25  Ed  w.  III.  si,  5,  c.  14.,  though  the 
usage  is  to  issue  only  one  in  any  felony ;  tlie  provisions  of  this 
statute  being  in  most  cases  found  impracticable  ^.  And  so, 
in  the  case  of  misdemesnors,  it  is  now  the  usual  practice  for 
^ny  judge  of  the  court  of  king's  bench,  upon  certificate  of 
an  indictment  found,  to  award  a  writ  of  capias  immediately, 
in  order  to  bring  in  the  defendant.  But  if  he  absconds,  and 
it  is  thought  proper  to  pursue  him  to  an  outlawry,  then  a 
greater  exactness  is  necessary.  For,  in  such  case,  after  the 
several  writs  have  issued  in  a  regular  nuuibcr,  according  to 
the  nature  of  the  respective  crimes,  without  any  effect,  tlie 
offender  shall  be  put  in  the  exigait  in  order  to  his  oudawry  ; 
that  is,  he  shall  be  exacted,  proclaimed,  or  required  to  sur- 
render  at  five  county  courts ;  and  if  he  be  returned  qui u to 
exactm^  and  does  not  appear  at  the  fifth  exaction  or  requisi- 
tion, then  he  is  adjudged  to  be  mtlaived,  or  put  out  of  the 
protection  of  the  law;  so  that  he  is  incapable  of  taking  the 
benefit  of  it  in  any  respect,  either  by  bringing  actions  or 
otherwise. 


The  punishment  for  outlawries  upon  indictments  for  mis- 
demesnors, is  the  same  as  for  outlawries  upon  civil  actions; 
(of  which,  and  the  previous  process  by  writs  of  capias^  cjrigi 
JaciaSy  and  proclamation^  we  spoke  in  the  preceding  book  ^ ;) 
viz.  forfeiture  of  goods  and  chattels.  But  an  outlawry  in 
treason  or  felony  amounts  to  a  conviction  and  attainder  of  die 
offence  charged  in  the  indictment,  us  much  us  if  the  offender 
had  been  found  guilty  by  his  country  *^.  His  life  is  however 
still  under  the  protection  of  the  law,  as  hath  fonnerly  been 
observed  " ;  so  that  though  antiently  an  outlawed  felon  was  said  [  320  3 
to  have  caput  lupinumy  and  might  be  knocked  on  the  head  like 
E  wolli  by  any  one  that  should  meet  him^;  because,  having 
renounced  all  law>  he  was  to  be  dealt  with  as  in  a  state  of 
DEture,  when  every  one  that  should  find  him  might  slay  him  : 


Sefi  Append,  j  1. 
2  Hal.  P.C.195. 
See  Voi.IIL  ptt^.SSS,  tu: 
VC«U  IV. 


0  2  Hal.  P,C  305. 
•  See  pag.  178. 
^  Mirr*  c.^.    Co.Litt  188. 
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yet  now,  to  avoid  such  inlmmaiiity,  it  is  holdcn  that  no  man 
.s  entitled  to  kill  him  wantonly  or  wilfully;  but  in  so  doing 
IS  guilty  of  murder',  unless  it  happens  in  the  endeavour  to 
apprehend  him  ^\  For  any  person  may  arrest  an  outlaw  on 
a  criminal  prosecution,  either  of  his  own  head,  or  by  writ  or 
warrant  of  capias  utlagatum^  in  order  to  bring  him  to  execu- 
tion- But  such  outlawry  may  be  fi-equently  reversed  by  writ 
of  error;  the  proceedings  therein  being  (as  it  is  fit  they  should 
be)  exceedingly  nice  and  circumstantial :  and,  if  any  single 
minute  point  be  omitted  or  misconducted,  the  whole  outlawry 
is  illegal,  and  may  be  reversed :  upon  which  reversal  die  party 
accused  is  admitted  to  plead  to,  and  defend  himself  against, 
the  indictment. 

THtys  much  for  process  to  brijig  in  the  offender  after  in- 
dictment found ;  during  which  stage  of  the  prosecution  it  J!>, 
that  writs  of  certiorari  Jadas  are  usually  had,  though  they  may 
be  had  at  any  time  before  trial,  to  certify  and  remove  the  in« 
dictment,  with  all  the  proceeilings  thereon,  from  any  inferior] 
court  of  criminal  jurisdiction  into  the  court  of  king's  bench  |j 
which  is  the  sovereign  ordinary  court  of  justice  in  causes! 
criminal.     And  this  is  frequently  done  for  one  of  these  four 
purposes ;  either,   I  •  To  consider  and  determine  the  validity 
of  appeals  or  indictments  and  the  proceedings  ihereoii ;  and 
to  ([uash  or  confirm  them  as  there  is  cause  i  or,  2.  Where  it 
is  surmised  that  a  partial  or  insufficient  trial  will  probably  be 
had  in  the  court  below,  the  indictment  is  removed,  in  order  to 
have  the  prisoner  or  defendant  tried  at  the  bar  of  the  court  otm 
king's  bench,  or  before  the  justices  of  nisi  prius :  or,  3,  It  Is 
so  removed,  in  order  to  plead  the  king's  pardon  there:  or, 
4.  To  issue  process  of  outlawry  against  the  offender,  in  those  i 
r  321   1  counties  or  places  where  the  process  of  the  inferior  judges 
will  not  reach  him  ',     Such  writ  of  certiorari^   when  issued 
and  delivered  to  the  inferior  court  for  removing  any  record  or< 
other  proceeding,  as  weD  upon  indictment  as  olherw  ise,  super* 
sedes   the  jurisdiction  of  such   inferior  court,  and  makes  all 
subsequent  procee<lings  therein  entirely  erroneous  and  illegal; 
unless  the  court  of  king's  bench  remands  ibe  record  to  thej 
court  below,  to  be  there  tried  and  determined.     A  cfttioruti  ] 


«  iBaL  FC^m, 


*  Qfirtam, /.  S.  tr.f,  ell. 
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may  be  granted  at  the  instance  of  either  the  prosecutor  or 
the  defendant ;  the  former  as  a  matter  of  right,  the  latter  as 
a  matter  of  discretion ;  and  therefore  it  is  seldom  granted 
to  remove  indictments  from  the  justices  of  gaol-delivery,  or 
after  issue  joined  or  confession  of  the  fact  in  any  of  the  courts 
below  ^(l) 

At  this  stage  of  prosecution  also  it  is,  that  indictments 
found  by  the  grand  jury  against  a  peer  must  in  consequence 
of  a  writ  of  certiorari  be  certified  and  transmitted  into  the 
court  of  parliament,  or  into  that  of  the  lord  high  steward  of 
Great  Britain;  and  that,  in  places  of  exclusive  jurisdiction, 
as  the  two  universities,  indictments  must  be  delivered  (upon 
challenge  and  claim  of  cognizance)  to  the  courts  therein 
established  by  charter,  and  confirmed  by  act  of  parliaoaent 
to  be  there  respectively  tried  and  determined. 

k  2  Hawk.  P.  C.  C.27.  §  27.     2  Burr.  749. 

(1)  With  regard  to  the  prosecutor,  there  is  a  distinction  between  cases 
which  are  actually  prosecuted  by  the  officer  of  the^crown,  on  behalf  of  the 
rights  of  the  crown ;  and  those  in  which  the  prosecution  is  really  by  a 
private  person,  using  only  the  name  of  the  crown,  as  it  must  be  used  in  all 
prosecutions.  In  the  former,  the  court  exercise  no  discretion,  for  the  king^ 
it  is  said,  has  a  right  to  choose  his  court ;  in  the  latter,  they  will  refuse  it 
upon  good  cause  shewn,  though  in  the  first  instance  they  will  not  call  upon 
the  prosecutor  to  shew  any.    R,  v.  Clace,  4  Burr.  2458. 

The  removal  of  indictments  for  roisdemesnors  from  the  general  or  * 
quarter  sessions  by  defendants,  is  regulated  by  several  statutes,  which  limit 
the  time  during  which,  and  the  conditions  upon  which,  a  certiorari  shall  be 
granted,  so  a»  to  prevent  its  being  applied  formerely  for  the  purposes  of 
delay. 
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CHAPTER   THE    TWENTY-FIFTH. 

OF  ARRAIGNMENT  and  it's 
INCIDENTS. 


TS/'HEN  the  offender  eitter  appears  voluntarily  to  an  indict- 
ment, or  was  before  in  custody,  or  is  brought  in  upon 
crtmiiial  process  to  answer  it  in  the  proper  court,  he  is  inmie* 
diately  to  b€  arraigned  thereon  ;  which  is  the  fifth  stage  of 
criminal  prosecution. 


To 


nothing  else  but  to  call  the 


to  the 


arraign,  is  nothing  else  out  to  call  toe  pnsoner 
bar  of  the  court,  to  answer  the  matter  charged  upon  him  la 
the  indictment ■-  The  prisoner  is  to  be  called  to  the  bar  by 
his  name ;  and  it  is  kid  down  in  our  antient  books  ^,  that, 
though  under  an  indictment  of  the  highest  nature,  he  must 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds;  unless  there  be  evident  danger  of  an  es- 
cape, and  then  he  may  be  secured  with  irons.  But  yet  in 
Layer's  case,  A.D*  1722,  a  difference  was  taken  between  the 
time  of  arniigiunent  and  the  time  of  trial ;  and  accordingly 
the  pnsoner  stood  at  the  bar  m  chains  during  the  time  of  his 
arraignment  *^.  ( 1 ) 

[  S23  ]       When  he  is  brought  to  the  bar,  he  is  called  upon  by  name 
to  hold  up  his  hand :    which,  though  it  may  seem  a  triiling 

»  3  Hal.  P.C  S16.  78.    3  Inct.  54.  KeL  10.    2  Hil  FX, 

*  Br»<.*t.   /.  3.   tr.%.  de  cvron.  c.  18,  tl9.     2  H»wk,  P,C.  c.  28.  $  K 

1 3.  Mirr.  c  5.  »ect,  1,  §  54.  Flee  /.  1 .         '  Sutc  Truk,  VI.  290. 

c.  31.  5  1.    Brit.  c.  5.     Staundf.  P.C. 

(1)  The  distinction  taken  in  Layer**  case  was  adopted  in  Wut«*i  Ci*e* 


I 
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circumstance,  yet  is  of  this  importance,  that  by  the  holding 
up  of  his  hand  constat  dc  per^sona^  and  he  owns  himself  to  be 
of  that  name  by  which  he  is  called  '^^  However,  it  is  not  an 
indispensable  ceremony ;  for,  being  calculated  merely  for  the 
purpose  of  identifying  the  person,  any  other  acknowledgment 
will  answer  the  purpose  as  well ;  therefore,  if  the  pnsoner  ob- 
stinately and  contemptuously  refuses  to  hold  up  his  hand,  but 
confesses  he  is  the  person  named,  it  is  fully  sufficient  \ 

Then  the  indictment  is  to  be  read  to  him  dbtinctly  in  the 
English  tongue,  (which  was  law,  even  while  all  other  proceed- 
ings were  in  Latin,)  that  he  may  fully  understand  his  charge. 
After  which  it  is  to  be  demanded  of  him,  whether  he  be  guilty 
of  the  crime  whereof  he  stands  indicted,  or  not  guilty.  By 
the  old  common  law  the  accessory  could  not  be  arraigned  till 
the  principal  was  attainted,  unless  he  chose  it ;  for  he  might 
waive  the  benefit  of  the  law :  and  therefore  principal  and  ac- 
cessory might,  and  may  still,  be  arraigned,  and  plead,  and 
also  be  tried  together*  But  otherwise,  if  the  principd  had 
never  been  indicted  at  all,  had  stood  mute,  had  challenged 
above  thirty-five  jurors  peremptorily,  (2)  had  claimed  the 
benefit  of  clergy,  had  obtained  a  pardon,  or  had  died  before 
attainder,  the  accessory  in  any  of  these  cases  could  not  be 
arraigned  ;  for  fwn  const  it  it  whether  any  felony  was  committed 
or  no,  till  the  principal  was  attainted  ;  and  it  might  so  happen 
that  the  accessory  should  be  convicted  one  day,  and  the  prin- 
cipal acquitted  the  next,  which  would  be  absurd.  However, 
this  absurdity  could  only  happen,  where  it  was  possible,  that  a 
trial  of  the  principal  might  be  had,  subsequent  to  that  of  the 
accessory ;  and  therefore  the  law  still  continues,  that  the  ac- 
cessory shall  not  be  tried,  so  long  as  the  principal  remains 
liable  to  be  tried  hereafter.  But  by  statute  1  Ann,  c  9.  if  [  324  ] 
the  principal  be  once  convicted,  and  before  attainder,  (that  is, 
before  he  receives  judgment  of  death  or  outlawry,)  he  is  de- 
livered by  pardon,  the  benefit  of  clerg)^,  or  otherw^ise ;  or  if 
the  principal  stands  mute,  or  challenges  peremptorily  above 

^  2  HiL  P.  a  Sia.  •  lUym.  408. 


C«)  As  to  the  effect  of  challenging  more  than  tbirty-fivc  jurcm  peremp- 
torily, «€©  post,  35-1. 
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ihe  legal  number  of  jurors,  so  as  never  to  be  comp'icted  at  all ; 
in  any  of  these  cases,  in  which  no  subsequent  trial  can  be 
had  of  the  principal,  the  accessory  may  be  proceeded  ag^nst, 
as  if  the  principal  felon  had  been  attainted ;  for  there  is  no 
danger  of  future  contradiction.  And  upon  the  trial  of  the 
accessory,  as  well  after  as  before  the  conviction  of  the  prin- 
cipal, it  seems  to  be  the  better  opinion,  and  founded  on  the 
true  spirit  of  justice*",  that  the  accessory  is  at  liberty  (if  he 
can)  to  controvert  the  guilt  of  his  supposed  principal,  and  to 
prove  him  innocent  of  the  charge,  as  well  in  point  of  fact  as 
in  point  of  law. 

When  a  criminal  is  arraigned,  he  either  stands  muttf  or 
confesses  ihe  fact;  which  circumstances  we  may  call  incidents 
to  the  arraignment :  or  else  he  pleads  to  the  indictment,  which 
is  to  be  considered  as  the  next  stage  of  proceedings.  But, 
first,  let  us  observe  these  incidents  to  the  arraignment,  of 
standing  mute,  or  confession* 

I.  Regularly  a  prisoner  is  said  to  stand  mute,  wben» 
being  arraigned  for  treason,  or  felony,  he  eitlier,  L  Makes  no 
answer  at  all :  or,  2.  Answers  foreign  to  the  purpose,  or  with 
such  matter  as  is  not  allowable ;  and  wilJ  not  answer  other- 
-wise :  or,  3.  Upon  having  pleaded  not  guilty,  refuses  to  put 
himself  upon  the  country*.  If  he  says  nothing,  the  court 
ought  es  Gffido  to  impannel  a  jury  to  inquire  whether  he 
stands  obstinately  mute,  or  whether  he  be  dumb  ex  xnsiiatione 
Dei.  If  tlie  latter  api>ears  to  be  the  case,  tlie  judges  of  the  i 
court  (who  are  to  be  of  counsel  for  the  prisoner,  and  to 
that  be  hath  law  and  justice)  shall  proceed  to  the  trial,  and] 
examine  all  points  as  if  he  had  pleaded  not  guilty  ^  But 
whether  judgment  of  deatli  can  l>e  given  against  such  a  pri- 
[  32B  ]  soner  who  iiath  never  pleaded,  and  can  say  nothing  in  ; 
of  judgment,  is  a  point  yet  undetermined*. 


If  he  be  found  to  be  obstinately  mute,  (which  a  prisoner 
bath  been  held  to  be  that  hath  cut  out  his  own  tongue*',)  then, 
if  it  be  on  an  indictment  of  high  treason,  it  hath  long  been 


^IlftLP.C.  317. 
*  a  Init.  173. 
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clearly  settled,  that  standing  mute  is  an  equivalent  to  a  con- 
viction, and  he  shall  receive  the  same  judgment  and  exe* 
cution  *•  And  as  in  this  the  highest  crime,  so  also  in  the 
lowest  species  of  felony,  viz.  in  petit  larciny,  and  in  all  rois- 
demesnors,  standing  mute  hath  always  been  equivalent  to  con- 
viction. But  upon  appeals  or  indictments  for  other  felonies^ 
or  petit  treason,  the  prisoner  was  not,  by  the  antient  law, 
looked  upon  as  convicted,  so  as  to  receive  judgment  for  the 
felony ;  but  should,  for  his  obstinacy,  have  received  the  terrible 
sentence  of  penance j  or  peine  (which,  as  will  appear  presently, 
was  probably  nothing  more  than  a  corrupted  abbreviation  of 
prisanejjbrte  et  dure. 

Before  this  was  pronounced,  the  prisoner  had  not  only 
trina  admotiitio,  but  also  a  respite  of  a  few  hours,  and  Utte 
sentence  was  distinctly  i-ead  to  him,  that  he  might  know  his 
danger"* ;  and,  after  all,  if  he  continued  obstinate,  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  clergr  al- 
lowed him,  even  though  he  was  too  stubborn  to  pray  it." 
Thus  tender  was  the  law  of  inflicting  this  dreadful  punish- 
ment; but  if  no  other  means  could  prevail,  and  the  prisoner 
(when  charged  with  a  capi^l  felony)  continued  stubbornly 
mute,  the  judgment  was  then  given  against  him  without  any 
distinction  of  sex  or  degree.  A  judgment^  which  was  pur- 
posely ordained  to  be  exquisitely  severe,  that  by  that  very 
means  it  might  rarely  be  put  in  execution. 

The  rack,  or  question,  to  extort  a  confession  from  crimi- 
nals, is  a  practice  of  a  different  nature ;  this  having  been  only  [  326  ] 
used  to  compel  a  man  to  put  himself  upon  his  trial ;  that  being 
a  species  of  trial  in  itself.  And  the  trial  by  rack  is  utterly 
unknown  to  the  law  of  England;  though  once  when  the 
dukes  of  Exeter  and  Suffolk,  and  other  ministers  of  Henry  VL 
had  laid  a  design  to  introduce  the  civil  law  into  this  kingdom 
as  the  rule  of  government,  for  a  beginning  thereof  they  erected 
a  rack  for  torture ;  which  was  called  in  derision  the  Duke  of 
Exeter's  daughter,  and  still  remains  in  the  tower  of  London  ^ ; 

«  2  Hawk.  P.C.  C.30.  f  9.     2  Hat.         »  2  Hal.  P.  C.321.    2  Hawk,  t^,  C. 
P.C.  317.  c.SO.  §24. 

«  2  Hal.  P.  C.  32a  ?  S  Inst  35. 
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where  it  was  occasionally  used  as  an  engine  of  state,  not  of 
law,  more  than  once  in  the  reign  of  queen  Elizabeth  ^.  (3)  But 
when,  upon  the  assassination  of  Villiers  duke  of  Buckingham 
by  Felton,  it  was  proposed  in  the  privy  council  to  put  the  assas- 
sin to  the  rack,  in  order  to  discover  his  accomplices ;  the  judges 
being  consulted,  declared  unanimously,  to  their  own  honour 
and  the  honour  of  the  English  law,  that  no  such  proceeding 
was  allowable  by  the  laws  of  England  \  It  seems  astonishing 
that  this  usage  of  administering  the  torture,  should  be  said  to 
arise  from  a  tenderness  to  the  lives  of  men  :  and  yet  this  is 
the  reason  given  for  its  introduction  in  the  civil  law,  and  it's 
subsequent  adoption  by  the  French  (4)  and  other  foreign  nar- 
tions ' :  viz.  because  the  laws  cannot  endure  that  any  man 
should  die  upon  the  evidence  of  a  false,  or  even  a  single  wit- 
ness; and  therefore  contrived  this  method  that  innocence 
should  manifest  itself  by  a  stout  denial,  or  guilt  by  a  plain 
confession.  Thus  rating  a  man's  virtue  by  the  hardiness  of 
his  constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  ! 
— But  there  needs  only  to  state  accurately  •,  in  order  most 
effectually  to  expose  thb  inhuman  species  of  mercy,  the  un- 
certainty of  which,  as  a  test  and  criterion  of  truth,  was  long 
ago  very  elegantly  pointed  out  by  TuUy:  though  he  lived 
[  327  ]  in  a  state  wherein  it  was  usual  to  torture  slaves  in  order  to 
furnish  evidence :  "  tameuy**  says  he,  "  ilia  tormenia  gubemat 
>^  doloTf  moderatur  natura  cujusque  turn  animi  turn  corporisj 

^  Barr.  92.496.  precision  that  are  truly  mathematicat, 

1  Ruftbw.  Coll.  i.  638^  «  The  force  of  the  muscles  and  the  sen- 

■'  Cod,  /.9.  <.41.  I,  8.  4;  t.  47.  /.  16.  '<  sibility  of  the  nerves  of  an  innocent 

Fortesc.  de  LL,  Ang,  c.9S.  «  person  being  given,  it  is  required  to 

"  The  marquis  Beccaria  (ch.lS.),  in  '<  find  the  degree  of  pain  necessary  to 

an  exquisite  piece  of  raillery,  has  pro-  "  make  him  confess  himself  guilty  of  a 

posed  this  problem,  with  a  gravity  and  "  given  crime.'* 


(5)  I  am  afraid  it  was  used  more  often  in  the  reign  of  Eliiabeth,  thail 
the  text  seems  to  imply,  and  in  the  case  of  persons,  who  were  afterwards 
tried  and  convicted  upon  evidence  elicited  by  this  mean.  See  Lingard, 
voLviii.  p.  521.  who  describes  the  instruments  of  torture  in  use,  and  gives 
a  list  of  many  upon  whom  they  were  applied. 

(4)  This  disgraceful  practice  no  longer  exists  in  the  French  law ;  and  id 
the  case  of  an  unauthorised  or  illt^l  imprisonment,  it  is  made  a  capital 
crime  to  inflict  torture  on  the  party  imprisoned«  Code  Penal.  1.9. 
t.2.  S.344. 
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**  regit  quaesitor^  Jleciit  libido^  corrumpit  spes^  infrmai  mettiSy 
**  tfi  in  tot  rerum^  ajtgtistiis  nihil  veritati  loci  relinquatur  ^" 

The  English  judgment  of  pennnce  for  standing  "*  mute 
was  as  follows :  that  the  prisoner  be  remanded  to  the  prison 
from  whence  he  came;  and  put  into  a  low,  dark  chamber; 
and  there  be  laid  on  his  back,  on  the  bare  floor,  naked,  un* 
less  where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  niore ; 
that  he  have  no  sustenance,  save  only,  on  the  first  day  three 
morsels  of  the  worst  bread ;  and,  on  the  second  day,  three 
draughts  of  standing  water,  that  should  be  nearest  to  the 
prison-door ;  and  in  this  situation  this  should  be  alternately 
his  daily  diet  ////  he  died,  or  (as  antiently  the  judgment  ran) 
iiil  he  atmvtTed,^ 

It  hath  been  doubted  whether  this  punishment  subsisted 
at  the  common  law  *  or  was  introduced  in  consequence  of 
the  statute  Westm*  1.  3Edw-I.  c*12.*  wliich  seems  to  be 
the  better  opinion.  For  not  a  word  of  it  is  mentioned  in 
Glativil  or  Bracton,  or  in  any  antient  author,  case,  or  record, 
{that  hath  yet  been  produced,)  previous  to  the  reign  of 
Eilward  I. ;  but  there  are  instances  on  record  in  the  reign  of 
Henry  II L  ^j  where  persons  accused  of  felony,  and  standing 
mute,  were  tried  in  a  particular  manner,  by  two  successive 
juries,  and  convicted :  and  it  is  asserted  by  the  judges  in 
8  lien. IV.  that,  by  the  common  law  before  the  statute,  stand- 
ing mute  on  an  appeal  amounted  to  a  conviction  of  the 
felony  *.  Tliis  statute  of  Edward  I.  directs  such  persons 
**  as  will  not  put  themselves  upon  inquests  of  felonies  before  [  328  ] 
**  the  judges  at  the  suit  of  the  king,  to  be  put  into  hard  and 
*'  strong  prison  (soietit  mj/s  en  la  prisonefort  et  dmr)  as  those 
"  which  refuse  to  be  at  the  common  law  of  the  land."  And 
immediately  at\er  this  statute,  the  form  of  the  judgment  ap- 
pears in  Fleta  and  Britton  to  have  been  only  a  very  strait 
confinement  in  prison,  with  hardly  any  degree  of  su^enance; 

*  pro  Sulla*  28.  ^   Staundf.  P.  C.  149.      Ban.  82. 

«  2  Hal.  F,  C.  319.  2  H*wk.  P.  C,       '  Emlyn  on  2  llal,  P.  C.  3'29, 
C.SO,  5  16.  *  Al  common  iey,  avani  te  Hatute  <fe 

"^  Britton,  c.  4.  &  22.  FleL  f.  h  1.34.  WeUA.  cA2,  neacun  uii  eure  aji^teoi, 
§  33.  ei  u$t  tUfr  mtUet  it  terra  cwim*  de/c- 

*  2  Inst.  na.     2  Hal.  P.  c.  sn.   fowy.   (Af.s.  iffn.  ir.  2.) 

2Hs«k.  PC  c,9a  5ie. 
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but  no  weight  is  directed  to  be  laid  upon  the  body,  so  as  to 
hasten  the  death  of  the  miserable  sufferer :  and  indeed  any 
surcharge  of  punishment  on  persons  adjudged  to  penance,  so 
as  to  shorten  their  lives,  is  reckoned  by  Home  in  the  •  Mirror 
as  a  species  of  criminal  homicide.  It  also  clearly  appears,  by 
a  record  of  SI  Ed w.  IIP,  that  the  prisoner  might  then  pos- 
sibly subsist  for  forty  days  under  this  lingering  punishment 
I  should  therefore  imagine  that  the  practice  of  loading  him 
with  weights,  or,  as  it  was  usually  called,  pressing  him  to 
deaths  was  gradually  introduced  between  31  Edw.IIL  and 
SHen.IV.,  at  which  last  period  it  first  appears  upon  our 
books  ^ ;  being  intended  as  a  species  of  mercy  to  the  delin-* 
quent,  by  delivering  him  the  sooner  from  his  torment ;  and 
hence  I  presume  it  also  was,  that  the  duration  of  the  penance 
was  then  first *^  altered;  and  instead  of  continuing  till  he 
anmjoered^  it  was  directed  to  continue  tiU  he  died^  which  must 
very  soon  happen  under  an  enormous  pressure. 

Th£  uncertainty  of  it's  original,  the  doubts  that  were 
conceived  of  it's  legality,  and  the  repugnance  of  it's  theory 
(for  it  was  rarely  carried  into  practice)  to  the  humanity  of 
the  laws  of  England,  all  concurred  to  require  a  legislative 
abolition  of  this  cruel  process,  and  a  restitution  of  the  antient 
common  law;  whereby  the  standing  mute  in  felony,  as  well 
as  in  treason  and  in  trespass,  amounted  to  a  confession  of  the 
charge.  Or,  if  the  corruption  of  the  blood  and  the  conse- 
quent escheat  in  felony  had  been  removed,  the  judgment  of 
peine  forte  et  dure  might  perhaps  have  still  innocently  re- 
[  S29  ]  mained,  as  a  monument  of  the  savage  rapacity  with  which 
the  lordly  tyrants  of  feodal  antiquity  hunted  after  escheats 
and  forfeitures ;  since  no  one  would  ever  have  been  tempted 
to  undergo  such  a  horrid  alternative.  For  the  law  was, 
that  by  standing  mute,  and  suffering  this  heavy  penance, 
the  judgment,  and  of  course  the  corruption  of  the  blood  and 
escheat  of  the  lands^  were  saved  in  felony  and  petit  treason, 
though  BOt  the  forfeiture  of  the  goods :  and  therefore  this 
lingering  punishment  was  probably  introduced,  in  order  to 
extort  a  plea :  without  which  it  was  held  that  no  judgment  of 

■  ch.  1.  §  9.  *  Et  fuit  dii,  que  le  coniraire  avail 

*»  6  Rym.  13.  cHrefaU  devant  ccs  heurs,     {Ibid,  2.) 

«  Yearb.  8  Hen.  IV.  1. 
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death  could  be  given,  and  so  the  lord  lost  his  escheat  (5). 
But  in  high  treason,  as  standing  mute  is  equivalent  to  a  con- 
viction, the  same  judgment,  the  same  corruption  of  blood, 
and  the  same  forfeitures  always  attended  it,  as  in  other  cases 
of  conviction  *.  And  very  lately,  to  the  honour  of  our  laws, 
it  hath  been  enacted  by  statute  12  Geo.  III.  c.20.  that  every 
person  who,  being  arraigned  for  felony  or  piracy,  shall  stand 
mute  or  hot  answer  directly  to  the  offence,  shall  be  convicted 
of  the  same,  and  the  same  judgment  and  execution,  (with  all 
their  consequences  in  every  respect,)  shall  be  thereupon 
awarded,  as  if  the  person  had  been  convicted  by  verdict  or 
confession  of  the  crime.  (6)  And  thus  much  for  the  demesnor 
of  a  prisoner  upon  his  arraignment  by  standing  mute ;  which 
now,  in  all  cases,  amounts  to  a  constructive  confession. 

II.  The  other  incident  to  arraignments,  exclusive  of  the 
plea,  is  the  prisoner's  actual  confession  of  the  indictment. 
Upon  a  simple  and  plain  confession,  the  court  hath  nothing 
to  do  but  to  award  judgment :  but  it  is  usually  very  back- 

«  2  Hawk.  F.C.  csa  §9. 

(5)  Mr.  Christian,  in  a  note  at  p.  3^$^  mentions  an  affecting  story  of  a 
father,  who,  in  a  fit  of  jealousy,  killed  his  wife,  and  all  his  children  who 
ivere  at  home,  by  throwing  them  from  the  battlements  of  his  castle ;  and 
proceeding  towards  a  farm-house  at  some  distance,  with  an  intent  to  de« 
stroy  his  only  remaining  child,  an  infant  there  at  nurse,  was  intercepted  by 
a  storm  of  thunder  and  lightning.  This  awakened  in  his  breast  the  com- 
punctions of  conscience.  He  desisted  from  his  purpose,  surrendered  him- 
self to  justice,  and  in  order  to  secure  his  estates  to  his  child,  had  the  reso^ 
lution  to  die  under  the  peine  forte  et  dure, 

(6)  Mr.  Christian,  in  a  note  on  this  passage,  truly  observes,  that  it  would 
have  been  a  greater  improvement  of  the  law,  if  the  prisoner's  silence  had 
been  considered  a  plea  of  not  guilty,  rather  than  a  confession;  inasmuch 
as  it  would  j>perate  more  powerfully  as  an  example,  and  be  more  sati»« 
factory  to  the  minds  of  the  public,  if  the  prisoner  should  suffer  death 
after  a  public  manifestation  of  his  guilt  by  evidence,  than  that  he  should 
be  ordered  for  execution  only  from  the  presumption  which  arises  fit>m  hi^ 
Obstinate  silence.  It  may  be  added,  too,  that  such  a  proceeding  would  be 
far  more  consonant  to  the  princi(^es  of  justice;  considered  as  a  punish^ 
ment  for  obstinacy,  the  law  is  disproportionately  severe ;  and  considered  as 
founded  on  the  strong  proof  of  guilty  afforded  by  silence,  it  is  unsatisfactory, 
because  silence  may  alto  arise  from  extreme  obstinacy,  or  reckless  desper- 
ation, or  some  other  of  those  many  perversions  to  which  the  human  mind 
is  liable. 
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ward  in  recehHiig  and  recording  such  confession,  out  of  ten- 
derness lo  the  life  of  the  subject ;  and  will  generally  advise 
the  prisoner  to  retract  it,  and  plead  to  the  indictnienL' 

But  there  is  another  species  of  confession,  which  we  read 
much  of  in  our  antient  books,  of  a  far  more  complicated 
kind,  which  is  called  apprtjvcnicnt.  And  lliat  is  when  a  per- 
£  330  ]  son,  indicted  of  treason  or  felony,  and  aiTaigned  for  the  same> 
doth  confess  the  fact  before  plea  pleaded  (7);  and  appeals  or 
accuses  others,  his  accomplices,  of  the  same  crime,  in  order 
to  obtain  his  pardon.  In  this  case  he  is  called  an  approver 
or  prover,  probatory  and  the  party  appealed  or  accused  is 
called  the  appellee.  Such  approvement  can  only  be  in  capi- 
tal oifences ;  and  it  is,  as  it  were,  equivalent  to  an  indictment, 
vsince  the  appellee  is  equally  called  upon  to  answer  it  r  and  if 
he  hath  no  reasonable  and  legal  exceptions  to  make  to  the 
person  of  the  approver,  which  indeed  are  very  numerous,  he 
must  put  himself  upin  his  trial,  either  by  battel,  or  by  the 
country  ;  and  if  vancjuished  or  found  guilty,  must  suffer  the 
judgment  of  the  law,  and  tlie  approver  shall  have  his  pardon 
ex  fkhitojmtitiae^  On  the  other  hand,  if  the  appellee  be  con- 
queror, or  acquitted  by  the  jury,  the  approver  shall  receive 
judgment  to  be  hanged,  upon  his  own  confession  of  the  indict- 
ment ;  for  the  condition  of  his  pardon  has  failetl,  viz.  the  con- 
victing of  some  other  person,  and  therefore  his  conviction 
remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the 
approver  thus  to  appeal,  or  not:  and,  in  fact,  this  course 
of  admitting  approvements  bath  been  long  disused :  for  the 
truth  was,  as  sir  Matthew  Hale  observes,  that  more  mischief 
hatlt  arisen  to  good  men  by  these  kind  of  approvements,  upon 
false  and  malii-ious  accusations  of  desperate  villains,  tlian 
benefit  to  the  public  by  the  discovery  and  conviction  of  real 
offenders-  And  therefore,  in  the  times  when  such  appeals 
were  more  frequently  admitted,  great  strictness  and  nicety 

'  3  H*l.  P.  C,  535. 


(7)  it  lecms  that  the  approver  not  only  confesccd  the  crime  of  which  ht 
9a«  indicted,  but  wai  sworn  to  reveal  all  the  tretiaons  Rnd  fulonici  of  which 
be  could  give  any  information.    Rudd^f  Case.   Cowper*  335* 
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were  held  therein  ^ :  though,  since  their  discontinuance,  the 
doctrine  of  approvements  is  become  a  matter  of  more  curiosity 
than  use.  I  shall  only  observe,  that  all  the  good,  whatever  it 
be,  that  can  be  expected  from  this  method  of  approvement, 
is  fully  provided  for  in  the  cases  of  coining,  robbery,  burglary, 
house-breaking,  horse-stealing,  and  larciny  to  die  value  of 
five  shillings  from  shops,  warehouses,  stables,  and  coach- 
houses, by  statutes  4&5W.&M.  c.8.  6&7W.III.  c.l?.  [  SSI  ] 
10 & II W. III.  c. 23.  and  5&6  Ann.  c. 31.,  which  enact,  that 
if  any  such  offender,  being  out  of  prison,  shall  discover  two 
or  more  persons,  who  have  committed  the  like  offences,  so 
as  they  may  be  convicted  thereof;  he  shall  in  case  of  burglary 
or  house-breaking  receive  a  reward  of  40/.  and  in  general  be 
entitled  to  a  pardon  of  all  capital  offences,  excepting  only 
murder  and  treason  ;  and  of  them  also  in  the  case  of  coining**. 
And  if  any  such  person,  having  feloniously  stolen  any  lead, 
iron,  or  other  metal,  shall  discover  and  convict  two  offenders 
of  having  illegally  bought  or  received  the  same,  he  shall  by 
virtue  of  statute  29  Geo.  II.  c.  30.  be  pardoned  for  all  such 
felonies  committed  before  such  discovery.  It  hath  also  been 
usual  for  the  justices  of  the  peace,  by  whom  any  persons 
charged  with  felony  are  committed  to  gaol,  to  admit  some  one 
of  their  accomplices  to  become  a  witness  (or,  as  it  is  generally 
termed,  king's  evidence)  against  his  fellows ;  upon  an  implied 
confidence,  which  the  judges  of  gaol-delivery  have  usually 
countenanced  and  adopted,  that  if  such  accomplice  makies  a 
full  and  complete  discovery  of  that  and  of  all  other  felonies 
to  which  he  is  examined  by  the  magistrate,  and  afterwards 
gives  his  evidence  without  prevarication  or  fraud,  he  shall 
not  himself  be  prosecuted  for  that  or  any  other  previous 
offence  of  the  same  degree*.  (8) 

«  SHal.F.  C.  ch.29.  2  Hawk.  P.C.  *  The  king  v.  Rudd;  Mich.  16  Geo. 

ch.  24.  III.  on  a  case  reserved  from  the  Old 

"  The  pardon  for  discorering  offences  Bailey,  Oct.  1775. 
against  the  coinage  act  of  15  Geo.  II. 
c.28.  extends  only  to  ail  tvxh  offences.  • 


(8)  See  ante,  p. 295.  (n.6).  The  case  oi  ^%  K\ng^.R\M  is  reported 
in  Cowper,  p.  351 ;  and  b  exceedingly  worth  reading,  both  for  its  luminous 
abstract  of  the  Law  of  Approvement  by  Lord  Mansfield,  and  also  the  clear 
statement  of  the  practice  as  to  King's  Evidences. 
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CHAPTER    THE    TWENTY-SIXTH. 


OF  PLEA,  AND  ISSUE. 


'W/'E  are  now  to  consider  the  plea  of  the  prisoner,  or  de- 
fensive matter  ailegetl  by  liim  on  his  arraignment^  if  he 
does  not  confess,  or  stand  mute.  This  is  either,  1.  A  plea  to 
the  juriisdiction;  2.  A  demurrer;  3*  A  plea  m  abatement; 
4-.  A  special  plea  in  bar ;  or,  5»  The  general  issue. 

FoEMERLY  there  was  another  plea,  now  abrogated*  that  of 
sanctuajy ;  which  is  however  necessary  to  be  lightly  touched 
upon»  as  it  may  give  some  light  to  many  parts  of  our  an- 
tient  law;  it  being  introduced  and  continued  during  the 
superstitious  veneration  that  was  paid  to  consecrated  ground 
m  the  times  of  popery.  First  then,  it  is  to  be  observed,  that 
if  a  person  accused  of  any  crime,  (except  treason,  wherein 
the  crown,  and  sacrilege,  w^ierein  the  church,  was  too  nearly 
concerned)  had  fled  to  any  church  or  church -yard,  and 
within  forty  days  after  went  in  sackcloth  and  confessed  him- 
self guilty  before  the  coroner,  and  declared  all  the  particular 
circumstances  of  die  offence ;  and  thereupon  took  the  oath  in 
that  case  provided,  viz,  that  he  abjured  tht;  realm,  and  would 
depart  from  thence  forth witli  at  the  port  that  should  be 
assigned  him,  and  would  never  return  wiUiout  leave  from  the 
king ;  he  by  this  means  saved  his  life,  if  he  obser\*ed  die 
conditions  of  the  oath,  by  going  with  a  cross  in  his  handy 
[  335  ]  fi^d  with  all  convenient  speed  to  the  jiort  assigned,  and  em- 
barking. For  if,  during  this  forty  days*  privilege  of  sanc- 
tuary, or  in  bis  road  to  the  sea-side,  he  was  apprehended  and 
arraigned  in  any  court  for  this  felony,  he  might  plead  the 
privile^  of  8anctuftry»  and  had  a  right  to  be  reniandedj  if 
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taken  out  against  his  will\  But  by  this  abjuration  his  blood 
was  attainted,  and  he  forfeited  all  his  goods  and  chattels  **. 
The  immunity  of  these  privileged  places  was  very. much 
abridged  by  the  statutes  27  Hen.  8.  c.  19.  and  32  Hen.  8.  c.  12. 
And  now  by  the  statute  21  Jac.  1.  c.  28.  all  privilege  of  sanc- 
tuary, and  abjuration  consequent  thereupon,  is  utterly  taken 
away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded 
before  trial  or  conviction,  and  was  called  a  declinatory  plea; 
which  was  the  name  also  given  to  that  of  sanctuary  ^.  But» 
as  the  prisoner  upon  a  trial  has  a  chance  to  be  acquitted,  and 
totally  discharged ;  and,  if  convicted  of  a  clei'gyable  felony,  is 
entitled  equally  to  his  clergy  after  as  before  conviction,  [and 
is  entitled  to  it  but  once  if  a  layman ;]  this  course  is  ecK« 
tremely  disadvantageous ;  and  therefore  the  benefit  of  clergy 
is  now  very  rarely  pleaded ;  but,  if  found  requisite,  is  prayed 
by  the  convict  before  judgment  is  passed  upon  him  (I). 

I  PROCEED,  therefore,  to  the  five  species  of  pleas  before 
mentioned. 

I.  A  PLEA  to  the  Jurisdiction  is  where  an  indictment  is 
taken  before  a  court,  that  hath  no  cognizance  of  the  offence; 
as  if  a  man  be  indicted  for  a  rape  at  a  sheriff's  tourn,  or  for 
treason  at  the  quarter  sessions  :  in  these,  or  similar  cases,  he 
may  except  to  the  jurisdiction  of  the  court,  without  answering 
at  all  to  the  crime  alleged  ^. 

•  Mirr.  c.l.  §  13.     2  Hawk.  P.  C.       «  2  Hal.  P.C.  2S6. 
C.32.  0  Ibid.  256. 

*»  2  Hawk   P.C.  C.9.  §44. 

(1)  Supposing  the  prisoner  upon  his  arraignment  to  plead  his  clergy  by 
way  of  declinatory  plea,  he  was  not  immediately  delivered  to  the  ordinary 
without  enquiry,  but  the  justices  issued  a  writ  to  the  sheri£l;  who  returned 
a  jur}'  of  twenty-four.  These  constituted  an  inquest  ex  officio  and  exa^- 
mined  both  as  to  the  fact  of  his  being  a  clergyman,  and  also  as  to  his 
guilt ;  if  they  found  both  in  the  affirmative,  he  was  delivered  to  the  ordi- 
nary, but  forfeited  his  goods ;  if  they  negatived  the  first  fact,  the  prisoner 
pleaded  over  in  bar;  and  the  trial  went  on  in  the  ordinary  course;  if  they 
negatived  the  latter  fact,  'he  was  discharged  at  once.  In  Hale's  P.C. 
and  the  notes  will  be  found  several  records  of  these  proceedings,  vol.  1. 
p.  180.,  where  the  form  u  uticHUurproquaU  eidem  ordkuuio  liberan  debeat. 
Ibid.  p.  547.  V«|.it.  p.  518.378. 
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11.  A  DEMURRER  to  the  indictment  This  is  inddent  to 
criminal  cases,  as  well  as  civil,  when  the  fact  as  alleged  is 
[  334  3  allowed  to  be  true,  but  the  prisoner  joins  issue  upon  some 
point  of  law  in  the  indictment,  by  which  he  insists  that  the 
&ct,  as  stated,  is  no  felony,  treason,  or  whatever  the  crime  is 
alleged  to  be.  Thus,  for  instance,  if  a  man  be  indicted  for 
feloniously  stealing  a  greyhound;  which  is  an  animal  in  which 
no  valuable  property  can  be  had,  and  therefore  it  is  not 
felony,  but  only  a  civil  trespass,  to  steal  it ;  in  this  case  the 
party  indicted  may  demur  to  the  indictment;  denying  it  to 
be  felony,  though  he  confesses  the  act  of  taking  it  Some 
4iave  held  %  that  if,  on  demurrer,  the  point  of  law  be  ad- 
judged against  the  prisoner,  he  shall  have  judgment  and 
execution,  as  if  convicted  by  verdict  But  this  is  denied  by 
others  \  who  hold  that  in  such  case  he  shall  be  directed  and 
received  to  plead  the  general  issue,  not  guil^,  after  a  de- 
murrer determined  against  him.  Which  appears  the  more 
reasonable,  because  it  is  clear,  that  if  the  prisoner  freely  dis- 
-covers  the  fact  in  court,  and  refers  it  to  the  opinion  of  the 
■court,  whetlier  it  be  felony  or  no ;  and  upon  the  fact  thus 
shewn  it  appears  to  be  felony ;  the  court  will  not  record  the 
confession,  but  admit  him  afterwards  to  plead  not  guilty*. 
And  this  seems  to  be  a  case  of  the  same  nature,  being  for 
the  most  part  a  mistake  in  point  of  law,  and  in  the  conduct 
of  his  pleading;  and  though  a  man  by  mispleading  may  in 
some  cases  lose  his  property,  yet  the  law  will  not  suffer  him 
by  such  niceties  to  lose  his  life.  However,  upon  this  doubt, 
demurrers  to  indictments  are  seldom  used ;  since  the  same 
advantages  may  be  taken  upon  a  plea  of  not  guilty ;  or  after- 
wards in  arrest  of  judgment,  when  the  verdict  has  established 
the  fact 

IIL  A  PLEA  in  abatement  is  principally  for  a  misnomer^  a 
wrong  name,  or  a  false  addition  to  the  prisoner.  As,  if  James 
Allen,  gentleman^  is  indicted  by  the  name  of  John  Allen, 
esquire^  he  may  plead  that  he  has  the  name  of  James,  and  not 
of  John;  and  that  he  is  a  gentleman,  and  not  an  esquire. 
And,  if  either,  feet  is  found  by  a  jury,  then  the  indictment 
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shall  be  abated,  as  writs  or  tleclarations  may  be  iii  civil 
actions ;  of  which  we  spoke  at  large  in  the  preceding  volume". 
But,  in  the  end,  there  is  litde  advantage  accruing  to  the 
prisoner,  by  means  of  these  dilatory  pleas  ;  because,  if  the 
exception  be  allowed,  a  new^  bill  of  indictment  may  be  framet!, 
according  to  what  the  prisoner  in  his  plea  avers  to  be  his  true 
name  and  luldition.  For  it  is  a  rule,  upon  all  })Ieas  in  abate- 
mentj  that  he,  wlio  takes  advantage  of  a  flaw,  must  at  the 
same  time  shew  how  it  may  be  amended.  Let  us  therefore 
next  consider  a  more  substantial  kuid  of  plea,  viz, 

IV.  Special  pleas  in  bat- ;  which  go  to  the  merits  of  tli^ 
indictment,  and  give  a  reasoii  why  the  prisoner  ought  not  to 
answer  it  at  alh  nor  put  himself  upon  his  trial  for  the  crime 
alleged.  Tliese  are  of  four  kinds :  a  former  acquittal,  a  former 
conviction,  a  former  attainder,  or  a  pardon.  Tliere  are  many 
otlier  pleas,  which  may  be  pleaded  in  bar  of  an  appeal ' ;  but 
these  are  applicable  to  both  appe^s  and  indictments. 

I .  FiusT,  the  plea  of  mUrefoits  acquit^  or  a  former  acquittal, 
is  grounded  on  this  universal  maxim  of  the  common  law  of 
England,  that  no  man  is  to  be  brought  into  jeopardy  of  his 
lite,  more  than  once  tor  the  same  offence.  And  lience  it  is 
allowed  as  a  consecjuence,*  that  when  a  man  is  once  fairly 
found  not  guilty  iipon  any  indictment,  or  other  prtjseeution, 
before  any  court  liaving  competent  jurisdiction  of  tlie  offence-, 
he  may  plead  such  acquittal  in  bar  of  any  subsequent  accu- 
sation for  the  same  crime*  Therefore  an  acquittal  on  an 
appeal  is  a  good  bar  to  an  indictment  on  the  same  offence. 
And  so  also  was  an  ac(|uittal  on  an  indictment  a  good  bar  to 
an  a}>pealj  by  the  common  law  ^  :  and  therefore,  in  favour  of 
appeals,  a  general  practice  was  introduced,  not  to  try  any 
person  on  an  indictment  of  homicide,  till  after  the  year  and 
day,  witliin  which  appeals  may  be  brought,  were  past :  by 
which  time  it  often  happened  that  the  witnesses  died,  or  tlie 
whole  was  forgotten.  To  remedy  w^hich  inconvenience,  tlie 
statute  3  Hen.  VI L  c.  1.  enacts,  that  indictments  shall  be 
proceeded  on  immediately,  at   the  king's  suit,  for  the  death 
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ot  a  man,  without  waiting  for  bringing  an  appeal;  ami  that 
the  plea  of  antrefoits  acqttit  on  an  indiclnient^  sliall  be  no  bar 
to  the  prosecuting  of  any  appeuL 

2*  Secondly,  the  plea  of  auirefoiis  convict j  or  a  former 
eoiivictioii  for  the  same  identical  crime,  though  no  jiidgnient 
was  ever  given,  or  |>erhaps  will  be,  (being  suspended  by  tlie 
benefit  of  clergy  or  other  caLises,)  is  a  good  ple^  in  bar  to  m\ 
itidictment.  And  thts  depends  ii<j>on  the  same  prhiciple  a^ 
the  former,  that  no  man  ought  to  be  twice  brought  in  danger 
of  his  life  for  one  and  the  same  crime  ^  Hereupon  it  hatli 
been  held,  that  a  conviction  of  manslaughter,  on  lui  appeal  or 
nn  indictment^  is  a  bar  even  in  another  apj>e»l,  and  nnich 
more  in  an  indictment,  of  murder ;  for  the  lact  prosecuted  is 
the  same  in  both,  lljough  the  offences  differ  in  colouring  and 
in  tiegree.  It  is  to  be  observed,  tliat  the  pleas  of  mdrejoits 
acquit  and  autrefoit^  convkt^  or  a  former  ac(jiiitta!,  and  former 
conviction,  mast  be  upon  a  prosecution  for  tlie  same  identical 
act  and  crime  (2).     But  the  case  is  otherwise,  in 


5.  TniRDLV,  the  plea  of  autrefoiis  nttaiiU^  or  a  fbrnier 
attainder ;  which  is  a  goml  plea  irj  bar,  whether  it  be  for  the 
same  or  any  other  felony,  I' or  wherever  a  matj  is  attainted 
of  felony  by  judgment  of  deatli  eitlier  upon  a  vertKct  or  coji- 
fession,  by  outlawTy,  or  heretofore  by  abjuration;  and  whether 
upon  an  appeal  or  an  indictment ;  he  may  plead  such  at- 
tainder in  bar  to  any  subsetjuent  indictment  or  appeal,  for 
the  same  or  for  any  other  felony  '",  And  this  because^  g^"^* 
rally,  such  proceeding  on  a  second  prosecution  cannot  be  toi 
mjy  purpose  :  for  the  prisoner  is  dead  in  law  by  the  /irst ' 
attainder,  his  blood  is  ulready  corrupted,  and  hi.'  fmih  forfeited 
nil  tliat  he  bad  :  so  that  it  is  absurd  and  siiperfluous  to  eii- 
deavour  to  attaint  bhn  a  second   time.     But   to  this  general! 


2  Hawk.  P.C.  c.  Se,  \  10. 
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(2)  The  test  of  identity  is,  wbethpr  the  snme  evidejice  will  prove  both 
indtctiHent* ;  if  it  will  not,  tlic  party  has  never  been  in  jeopardy  before  for 
the  same  fact.  Thiti  applies  to  the  numerous  ciscs  of  ai^quittak  for  mi»- 
deseriptions,  and  other  formal  inaccuracies,  in  wlach  it  is  ^i^vy  common  to 
prefer  a  second  bill  of  iadi^tmentj  ^  hkh  will  not  be  biu-red  by  the  former 
trial. 
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rule,  however,  as  to  all  others,  there  are  some  exceptions ; 
wherein,  cessante  ratmu^  cessat  ci  ipsa  lt\r.  As,  1.  Where 
the  former  attainder  is  reversed  for  error,  for  then  it  is  the 
same  tts  if  it  had  never  been.  And  the  same  reason  holds,  [  337 
where  the  attainder  la  reversed  by  parhanient,  or  die  judg- 
ment vacated  by  the  king's  pardon,  with  regard  to  felonies 
committed  atierwards,  2*  Where  the  attaijider  was  upon 
indictment,  such  attainder  is  no  bar  to  an  appeal ;  for  the 
prior  sentence  is  pardonable  by  the  king ;  and  if  that  might 
be  pleaded  in  bar  of  the  appeal,  the  king  might  in  the  end 
defeat  the  suit  of  the  subject,  by  suffering  the  prior  sentence 
to  stop  the  prosecution  of  a  second,  and  then,  when  the  tune 
of  appealing  is  elapsed,  granting  the  delinquent  a  pardon* 
3*  An  attainder  in  felony  is  no  bar  to  an  indictment  of 
treason:  because  not  only  the  judgment  and  manner  of  deaUi 
are  different^  but  the  forfeiture  i^  more  extensive,  and  the 
land  goes  to  difterent  persons.  **  Where  a  person  attainted 
of  one  felony,  is  afterwards  indicted  as  principal  in  another, 
to  which  there  are  also  accessories,  prosecuted  at  the  same 
time ;  in  this  case  it  is  held,  that  the  plea  of  autrefoits  attaint 
is  no  bar,  but  he  shall  be  coinpelled  to  take  his  trial,  for  the 
sake  of  public  justice :  because  the  accessories  to  such  second 
felony  cannot  be  convicted  till  after  the  conviction  of  the 
principal".  And  from  tliese  instances  we  may  collect  that  a 
plea  of  autrefoits  attaint  is  never  good,  but  when  a  second 
trial  would  be  quite  superfluous  °* 

4>  Lastly,  a  pardon  may  be  pleadetl  in  bar ;  as  at  once 
destroying  the  end  and  purpose  of  the  indictment,  by  remit- 
ting that  punishment  which  the  prosecution  is  calculated  to 
inflict.  There  is  one  advantage  tliat  attends  pleading  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is 
past;  winch  gives  it  by  much  the  preference  to  pleading  it 
after  sentence  or  attainder*  This  is,  that  by  stopping  the 
judgment  it  stops  the  attainder,  and  prevents  the  corruption 
of  the  blood ;  which,  when  once  corrupted  by  attainder, 
cannot  afterwards  be  restored,  otherwise  than  by  act  of  par- 
liament. But  as  the  tide  of  pardons  is  applicable  to  other 
stages  of  prosecution ;   and  they  have  their  respective  force 
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and  efficacy,  as  well  after  as  before  conviction,  outlawrvi  or- 
[  S38  ]  attainder;    I   shall  therefore  reserve  the  more  minute  con-i 
sideration  of  them,   till  I  have  gone  through  every  other  title 
except  only  that  of  execution* 


Before  I  conclude  tliis  head  of  special  pleas  in  liar, 
will  be  necessary  once  more  to  observe,  that  though  in  civil 
actions  when  a  man  has  his  election  what  plea  in  bar  to 
make,  he  is  concluded  by  that  plea,  and  cannot  resort  to  an- 
other if  that  be  deiermined  against  him ;  (as  \i\  on  an  action 
of  debt,  the  defendant  pleads  a  general  release,  and  no  such 
releiise  can  be  proved,  he  cannot  afterwards  plead  the  general 
issue,  nil  dehet^  as  he  might  at  first :  for  he  has  made  his  elec- 
tion what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose 
a  rotten  defence;)  though,  I  say,  this  strictness  is  observed  in 
civil  actions,  quia  interest  reipublica^  id  sit  Jinis  litiuni :  yet  in 
criminal  prosecutions  in  Jinweni  vita^  as  well  upon  appeal  a^ 
indictment,  when  a  prisoner's  plea  in  bar  is  found  ag^nst 
him  upon  issue  tried  by  a  jurj,  or  adjudf^  against  him  in 
point  of  law  by  the  court;  still  he  shah  not  be  concluded  or 
convicted  thereon,  but  shall  have  judgment  of  respondeat 
ouster^  and  may  plead  over  to  the  felony  the  general  issue,  not 
guilty  P.  For  the  law  allows  many  pleas,  by  which  a  prisoner 
may  escape  death  ;  but  only  one  plea,  in  consequence  whereof 
it  can  be  inflicted  :  viz,  on  the  general  issue,  after  an  impartial 
examination  and  decision  of  the  fact,  by  the  unanimous  verdict 
of  a  jury.  (3)     It  remains  therefore  that  I  consider, 

f  S  H*l.  P.C  239, 


(3)  In  triminal  ca^es  if  a  pk'fl  in  abatement  is  found  i^gaiiisl  tlic  defeodant, 
the  general  rule  is  that  it  i^  final,  and  he  cannot  plead  orer ;  the  law  laid 
down  in  the  text  is  an  exception  to  the  rule  in  favorem  vU^,  and  prevaik 
only  in  treasons  and  felonies,  R.r,  Gihton,  8  Ea«ttl07. 

With  respect  to  pleas  in  bar»  it  should  seem  on  legal  piincipleA,  that  the 
same  rule  wttlt  the  same  exception  should  prevail ;  and  where  the  plea 
contains  a  confession  in  fact  as  in  the  cases  of  autrefois  convict  or  pardon, 
there  seems  to  be  no  hardship  in  awarding  judgment,  if  the  matter  ofdefence 
he  untrue,  or  the  plea  be  Imd  in  law.  But  where  that  is  not  the  case,  as  in 
autrcfoit  acquit,  the  saxne  reaiOfilng  does  not  hold.  An  instance  of  thii 
kind  ii  ni  [irwent  imdcr  the  cooiidenition  of  the  court  of  K,  B,,  where 
upon  demurrer  to  a  plea  of  autrefois  acquit  the  judgment  was  for  the 
crown.    Tlir  niie  therefore  injiv  t>e  coniidered  as  still  uncertain.  - 
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V.  The  general  issue,  or  plea  of  noi  guilfy%  upon  which 
plea  alone  the  prisoner  can  receive  his  final  judgment  of 
death.  In  case  of  an  indictment  of  felony  or  treason,  there 
can  be  no  special  justification  put  in  by  way  of  plea.  As,  on 
an  indictment  for  murder,  a  man  cannot  plead  that  it  was 
in  his  own  defence  against  a  robber  on  the  highway,  or  a 
burglar ;  but  he  must  plead  the  general  issue,  not  guilty,  and 
give  this  special  matter  in  evidence.  For  (besides  that  these 
pleas  do  in  effect  amount  to  the  general  issue;  since,  if  trucy 
the  prisoner  is  most  clearly  not  guil^)  as  the  fiicts  in  treason 
are  laid  to  be  done  proditorie  et  contrfi  ligeantiae  suae  debitum^  [  339  ] 
and,  in  felony,  that  the  kiUing  was  done/elanice ;  these  charges, 
of  a  traiterous  or  felonious  intent,  are  the  points  and  very  gist 
of  the  indictment,  and  must  be  answered  directly,  by  the 
general  negative,  not  guilty ;  and  the  jury  upon  the  evidence 
will  take  notice  of  any  defensive  matter,  and  give  their  verdict 
accordingly  as  effectually  as  if  it  were,  or  could  be,  specially 
pleaded.  So  that  this  is,  upon  all  accounts,  the  most  advan- 
tageous plea  for  the  prisoner'. 

When  the  prisoner  hath  thus  pleaded  not  guilty,  nan  ad- 
pabilis,  or  nient  culpable;  which  was  formerly  used  to  be 
abbreviated  upon  the  minutes,  thus,  **  non  (or  nient)  cul.f*  the 
clerk  of  the  assise,  or  derk  of  the  arraigns,  on  behalf  of  the 
crown,  replies,  that  the  prisoner  is  guilty,  and  that  he  is  ready 
to  prove  him  so.  This  is  done  by  two  monosyllables  in  the 
same  spirit  of  abbreviation,  ^^  cuL  prit**  which  signifies  first 
that  the  prisoner  is  guilty,  {cuL  culpable^  or  culpabilis^)  and 
then  that  the  king  is  ready  to  prove  him  so ;  prit^  praesto  sum, 
or  paratus  verificare.  This  is  therefore  a  replication  on  be- 
half of  the  king  viva  voce  at  the  bar ;  which  was  formerly  the 
course  in  ail  pleadings,  as  well  in  civil  as  in  criminal  causes. 
And  that  was  done  in  the  concisest  manner :  for  when  the 
pleader  intended  to  demur,  he  expressed  his  demurrer  in  a 
single  word,  ^^  judgment ;"  signifying  that  he  demanded  judg- 
ment, whether  the  writ,  declaration,  plea,  &c.  either  in  form 
or  matter,  were  su£Bciently  good  in  law :  and  if  he  meant  to 
rest  on  the  truth  of  the  &cts  pleaded,  he  expressed  that  also 
in  a  single  syllable,  "  prit  "  signifying  that  he  was  ready  to 

^  See  Apptnd.  §  1.  '2  Hal.  P.C.  258. 
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prove  his  assertions  :  as  nmy  be  obsened  from  Uie  year*booki> 
and  other  antieiit  repositories  of  law*.  By  this  replication 
the  king  and  the  prisoner  are  therefore  at  issue  ;  for  we  may 
remember,  in  our  strictures  upon  pleadings,  in  the  preceding 
book  ^,  it  was  observed,  that  when  the  parties  come  to  a  feet, 
which  is  affirmed  on  one  side  and  denied  on  the  other,  then 
they  are  said  to  be  at  issue  in  point  of  fact :  which  is  cvi- 
[  dently  the  case  here,  in  the  plea  of  non  ad,  by  the  prisoner ; 
and  die  replication  of  ad,  by  the  clerk.  And  we  may  also 
remember,  that  the  usual  conclusion  of  ail  affirmative  plead- 
ings, as  this  of  ctd,  or  guilfj/  is,  was  by  an  uvcrnient  in  these 
words,  *'  and  this  he  is  readj/  to  verify ;  et  hoc  parahis  est 
verificare  ;'*  which  same  thing  is  Ixere  expressed  by  the  single 
word  "p?7^/* 


How^  our  courts  came  to  express  a  matter  of  this  im- 
portance in  so  odd  and  obscure  a  manner,  **  reni  tantam  tarn 
**  negligefUerj*  can  hardly  be  pronounced  with  certainty.  It 
may  perhaps^  however,  be  accounted  for  by  supposing,  tliot 
these  were  at  first  short  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply ;  or  else  it  was 
the  short  method  of  taking  down  in  court,  upon  tlie  minutes, 
the  replication  and  averment ;  **  ad*  prU  :*'  whicli  afterwarcJs 
the  ignorance  of  succeeding  clerks  adopted  for  the  very  word^ 
to  be  by  them  spoken''. 

But  however  it  may  have  arisen,  the  joining  of  issue  (which 
though  now  usually  enteretl  on  the  record  *,  is  no  otherwise 
joined"  in  any  part  of  the  proceedings)  seems  to  be  clearly 
B  the  meaning  t>f  this  obscure  expression^:  whicli  has  puzzled 

V  our  most  ingenious  clymologists,  and  is  commonly  miderstt>od 

H  as  if  the  clerk  of  the  arraigns,  immediately  on  plea  pleaded, 

H  had  fixed  an  opprobrious  name  on  the  prisoner,  by  asking 


•  Kortli*s  Life  of  Lord  Guildford,  98.  vo.  when  n  jury  are  ftll  nrorn,  flat  offi- 

*  See  Vol.  in.  pig.  313*  cer    bid*  tbe   cri«r   numlKT  them,  for 
"  Of  tliU  ignorance  we  maj  fee  daily  which  the  word  in  lAw-freodi  is,  "coti  «- 

>n»i«nci'*    in    Ibe   abuse   of  two   legal  *»  tex  /'  but  we  now  bear  it  pronounced 

tvroii  of  antJeitt  French;  ooe»  tlie  pro^  in  very  good  English,  **  count  tliAe.** 


loguc  to  all  priK:lamations  **  cyex,'" 
Of  hear  yc,  which  it  generally  pro^ 
iiminced  moat  unmeaiungly,  **  O  yes  i* 
llic  other,  a  luofc  pmlMidile  miitake, 


'  See  Appendix,  { 
dlfawk.  PX.C.30. 
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him,  "  culprit^  how  wilt  thou  be  tried  ?'  for  immediately  upon 
issue  joined,  it  is  inquired  of  the  prisoner,  by  what  trial  he 
will  make  his  innocence  appear.  Tliis  form  has  at  present 
reference  to  appeals  and  approvements  only  wherein  the 
appellee  has  his  choice,  either  to  try  the  accusation  by  battel 
or  by  jury.  But  upon  indictments,  since  the  abolition  of  [ 
ordeal,  there  can  be  no  other  trial  but  hy ]\itjj  per  pais^  or  by 
the  country:  and  therefore,  if  the  prisoner  refuses  to  put 
himself  upon  the  inquest  in  the  usual  form,  that  is,  to  answer 
that  he  will  be  tried  by  God  and  his  country*,  if  a  commoner; 
and,  if  a  peer,  by  God  and  his  peers*;  the  indictment,  if  in 
treason,  is  taken  jnv  confesso ;  and  the  prisoner,  in  cases  of 
felony,  is  adjudged  to  stand  mute,  and  if  he  perseveres  in  his 
obstinacy,  shall  now^  be  convicted  of  the  felony. 


S4l  ] 


When  the  prisoner  has  thus  put  himself  upon  his  trial, 
the  clerk  answers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
may  appear,  "  God  send  thee  a  good  deliverance."  And 
then  they  proceed,  as  soon  as  conveniently  may  be,  to  the 
trial;  the  manner  of  which  will  be  considered  at  large  in  the 
next  chapter. 


■  A  learned  author,  who  b  very  sel- 
4oin  mistaken  in  his  conjectures,  has 
observed  that  the  proper  answer  is, 
«'  6y  God  or  the  country"  that  is,  either 
by  ordeal  or  by  jury ;  because  the  ques- 
tion supposes  an  option  in  the  prisoner. 
And  certainly  it  gives  some  coun- 
tenance to  this  obsenratioo,  that  the  trial 


by  ordeal  used  formerly  to  be  called 
judicium  Deu  But  it  should  seem, 
that  when  the  question  gives  the  prisoner 
an  option,  his  answer  must  be  positive ; 
and  not  in  the  disjunctive,  which  re- 
turns the  option  back  to  the  prosecutor. 

•  Keylinge,57.    State  Trials /xiMim. 

^  Stat.  12  Geo.  III.  e.SO. 
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CHAPTER    THE    TWENTY-SEVENTH. 


OF  TRIAL  AND  CONVICTION. 


nPHE  several  methods  of  trial  aiid  conviction  of  oiTenders 
established  by  the  laws  of  England,  were  formerly  more 
numerous  than  at  present,  through  the  superstition  of  our 
Saxon  ancestors :  who,  like  other  northern  nations,  were  ex- 
tremely addicted  to  divination:  a  character,  which  Tacitus 
observes  of  the  antient  Germans*.  They  therefore  invented 
a  considerable  number  of  methods  of  purgation  or  trial,  to 
preserve  innocence  from  the  danger  of  false  witnesses,  and  in 
consequence  of  a  notion  that  God  would  always  interpose 
miraculously  to  vindicate  the  guiltless. 

I.  The  most  antient**  species  of  trial  was  that  by  ordeal  : 
which  was  peculiarly  distinguished  by  the  appellation  of  judi- 
cium Dei ;  and  sometimes  vulgaris  purgatioj  to  distinguish  it 
from  the  canonical  purgation,  which  was  by  the  oath  of  the 
party.  This  was  of  two  sorts *^,  either ^/r-ordeal,  or  ivaia- 
ordeal ;  the  former  being  confined  to  persons  of  higher  rank, 
the  latter  to  the  common  people'*.  Both  these  might  be 
[  343  ]  performed  by  deputy :  but  the  principal  was  to  answer  for 
the  success  of  the  trial ;  the  deputy  only  venturing  some  cor- 
poral pain,  for  hire,  or  perhaps  for  friendship*.  Fire-ordeal 
was  performed  either  by  taking  up  in  the  hand,  unhurt,  a 
piece  of  red-hot  iron,  of  one,  two,  or  three  pounds  weight ; 

■  de  mor.  Germ,  10.  conditionis  hominum :  jkt  ferrum  caH" 

*•  LL.  Inae.  c.  77.     Wilk.  27.  dum  sifuerit  homo  liber  ;  ;>er  a^uam,  si 

•^   Mirr.  C.3.  §23.  fucril  niMticus.     (Glanv. /.14.  c.l.) 

**   Ttnetur  sc  purgare  is  qui  acctuatur,  '  This  is  still  expressed  in  that  coro- 

jter  Dei  Judicium  ;   scilicet  jter  caUdum.  mon  form  of  speech,  **  of  going  through 

ferrum,  vel  jtci   aquum,  pru  diversiUUe  **  fire  and  water  to  serve  aiiotlier.*' 
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or  else  by  walking  barefoot,  and  bliiMl-lbld,  over  iiijic  red-hot 
ploughshares^  laid  lengthwise  at  unec|ual  distances  :  and  if  the 
party  escapeti  l>eiiig  Irurt,  he  was  adjntlged  innocent ;  but  if 
it  Imppeued  otherwise,  as  without  coUusion  it  usually  did,  he 
was  then  eondeuined  as  guilty*  However,  by  this  latter 
nicthotl  tpieeu  Emina,  the  mother  of  Edward  the  confessor, 
is  mentioned  to  have  cleared  her  character,  when  suspected  of 
familiarity  with  AKvyii  bishop  of  \Mnehester^ 

Wateh -ordeal  was  peribrmed,  either  by  phuiginj[r  the  bare 
arm  up  to  the  eUx>w  in  boiling  water,  and  escaping  unhurt 
therefrom  ;  or  by  casting  the  person  suspected  into  a  river  or 
pond  of  cold  water ;  and,  if  he  floaletl  therein  without  any 
action  of  swimming,  it  wa,s  deemed  an  evidence  of  his  guilt; 
but,  if  he  sunk,  he  was  acquitted*  It  is  easy  to  trace  out  the 
traditional  relics  of  this  water- ordeal,  in  the  ignorant  bar- 
barity still  practiised  in  many  countries  to  discover  witches  by 
casting  them  into  a  pool  of  water^  and  drowning  them  to 
prove  their  innocence.  And  in  the  eastern  empire  the 
fire-ordeal  was  used  to  the  same  purpose  by  the  emperor 
Theodore  Lasc^ris ;  w*lio,  attributing  his  sickness  to  magic, 
caused  all  those  whom  he  suspected  to  handle  the  hot  iron  : 
thus  joining  (as  has  been  well  remarked «)  to  the  most 
dubious  crime  in  the  world,  the  most  dubious  proof  of  inno- 
cence, (l) 

And  indeed  this  purgation  by  ordeal  seems  to  have  been 
very  autient  and  very  universal,  in  the  times  of  superstitious 

•'  TIio.  Rudborae,  Hist,  mq;,  mntan.  «  Sp.  L.  b,  1^2,  c.  5. 


(l)  The  word  ordeal  accordiixg  to  Meyer,  is  from  the  same  originiil,  a* 
oordeel  in  Diitch,  and  urthetl  ia  German,  and  signified  judgment ;  so  that 
the  term  wm  n%ed  xaT  i^oxn^  to  denominate  the  highest  and  most  respected 
form  of  trial.  He  deduces  the  practice  from  a  still  earlier  mode  of  trying 
doubtftil  ofl'entcs  by  lots,  which  itself  is  referable  to  that  partiality  for 
aiupkia  and  tortrs  tuentioned  by  Tacitus,  as  remarkable  among  the  nntient 
Germans,  and  which,  with  many  other  iiimilar  feelings  anti  habits  they 
carried  with  them,  and  retained  under  modified  forius  after  their  conversion 
to  Christianity. 

Meyer  mentions  two  in&tancca  of  reputed  witches  being  submitted  by 
popular  superstition  to  the  trial  by  fire  or  water  in  Flamkrs,  so  lately  s» 
1815  and  1»I6.    VoLI.5i^,3L'i\ 
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barbarity.  It  was  known  to  the  antient  Greeks :  for  in  the 
Antigone  of  Sophocles  ^  a  person  suspected  by  Creon  of  a 
misdemesnor,  declares  himself  ready  <<  to  handle  hot  iron, 
^<  and  to  walk  over  fire,"  in  order  to  manifest  his  innocence  ; 
which,  the  scholiast  tells  us,  was  then  a  very  usual  purgation. 
And  Grotius  ^  gives  us  many  instances  of  water-ordeal  in 
3ith}mia,  Sardinia,  and  other  places.  There  is  also  a  very 
peculiar  species  of  water-ordeal,  said  to  prevail  among  the 
Indians  on  the  coast  of  Malabar;  where  a  person  accused 
of  any  enormous  crime  is  obliged  to  swim  over  a  large  river 
abounding  with  crocodiles,  and,  if  he  escapes  unhurt,  he  is 
reputed  innocent  As,  in  Siam,  besides  the  usual  methods 
of  fire  and  water-ordeal,  both  parties  are  sometimes  exposed 
to  the  fury  of  a  tyger  let  loose  for  that  purpose ;  and,  if  the 
beast  spares  either,  that  person  is  accounted  innocent;  if 
neither,  both  are  held  to  be  guilty ;  but  if  he  spares  both, 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain 
criterion". 

One  cannot  but  be  astonished  at  tlie  folly  and  impiety  of 
pronouncing  a  man  guilty,  unless  he  was  cleared  by  a  miracle; 
and  of  expecting  that  all  the  powers  of  nature  should  be 
suspended  by  an  immediate  interposition  of  Providence  to 
save  the  innocent,  whenever  it  was  presumptuously  required. 
And  yet  in  England,  so  late  as  king  John's  time,  we  find 
grants  to  the  bishops  and  clergy  to  use  the  Judicium  Jerri^ 
aquacy  et  ignisK  And,  both  in  England  and  Sweden,  the 
clergy  presided  at  this  trial,  and  it  was  only  performed  in  the 
churches  or  in  other  consecrated  ground ;  for  which  Stiern- 
hook""  gives  the  reason;  "  tion  defuit  iUis  operae  et  laboris 
"  pretitim ;  semper  enim  ab  ejusmodi  judicio  aliquid  huai  saccr^ 
**  datibus  oboeniebatJ^  But,  to  give  it  it's  due  praise,  we  find 
the  canon  law  very  early  declaring  against  trial  by  ordeal,  or 
vulgaris  purgatiof  as  bemg  the  fabric  of  the  devil,  <<  cum  sit 
^'  cotUra  praeceptwn  Domini^  nan  tetUabis  Dominum  Deum 
*'^  tuum^"  Upon  this  authority,  though  the  canons  them- 
selves were  of  no  validity  in  England,  it  was  thought  proper 

h  v.iifjl.  «"  Dejure  Suettnum,  I.  1.  c.  8. 

'   On  Numb.  v.  1 7.  "  Decret,  jmrt  *2.  caus.  'J.  qu»  5.  diit.l. 

•'  Motl.  Univ.  Hisi.  vii.  i;66.  Decretal,   lib,  3.  tit.  50.    t.  D.  f  Gloi^ 

'  Si^liu.  Glou,  43 J.  Hid, 
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(lis  had  been  done  in  Denmark  above  a  century  before'')  to 
disuse  and  aboJisli  t!iis  trial  entirely  in  our  courts  of  justice, 
by  an  act  of  parliament  in  3  Mctu  III.  according  to  sir  Edward 
Coke  P,  or  rather  by  an  order  of  the  king  in  council  \ 


IL  Another  species  of  purgation,  somewhat  similar  to 
the  former,  but  probably  sprung  from  a  presumptuous  abuse 
of  revelation  in  the  ages  of  dark  superstition,  was  tlie  corsncd 
or  morsel  of  execration  :  being  a  piece  of  cheese  or  bread,  of 
about  an  ounce  in  weight,  which  was  consecrated  with  a  form 
of  exorcism  ;  desiring  of  the  Almighty  that  it  might  cause  con- 
vulsions and  paleness,  and  find  no  passage,  if  the  man  was 
really  guilty ;  but  might  turn  to  health  and  nourishment,  if  he 
was  innocent  ^ :  as  the  water  of  jealousy  among  the  Jews '  was, 
by  Gmi's  special  appointment,  to  cause  the  belly  to  swell, 
and  the  tlngh  to  rot,  if  the  woman  was  guilty  of  adultery. 
This  corsned  was  then  given  to  the  suspected  person,  who  at 
the  same  time  also  received  the  holy  sacrament' ;  if  indeed 
the  corsned  was  not,  as  some  have  suspected,  the  sacramentid 
bread  itself;  till  the  subsequent  invention  of  transubstantiatioii 
preserved  it  fi*oni  profane  uses  with  a  more  profound  respect 
than  formerly.  Our  historians  assure  us,  that  Godwin  earl 
of  Kent,  in  the  reign  of  king  Edward  die  confessorj  abjuring 
the  death  of  the  king's  brother,  at  last  appealed  to  his 
corsned,  ^^  jyer  bmccUam  deghdiendam  ai^uravU'\*^  which  stuck 
in  his  tliroat  and  killed  him.  This  custom  has  l>een  long 
since  gradually  abolished,  though  the  remembrance  of  it  still 
subsists  in  certain  phraser  of  abjuration  retained  among  the 
common  people*'. 

However,  we  cannot  but  remark,  that  tliough  in  European  [  %^^ 
countries  this  custom  most  probably  arose  from  an  abuse  of 
revealed  religion,  yet  credulity  and  superstition  will,  in  all 
ages  and  in  all  climates,  produce  the  same  or  similar  ulFectb. 
And  therefore  we  shall  not  be  suqirized  to  find*  tlisit  in  tfie 
kingdom  of  Pegu  diere  still  exists  a  trial  by  the  corsiieil,  very 

°  Mod.  Un,  Ilist,xxiii.  105» 

^  9  Rep.  32. 

'I  1  Ryra.  Foed.  22«.  SpvliiK  t;/u«. 
.TJG.  2  rr)'n*  Rcc.  Aiipcnd.  U'O.  Scld. 
Embiu  fid.  4S. 

'  Sp«lm*  07,  439. 


•  XumtN  ch.  V, 

'   LL.  CanuL  c  X 
"    Ingulpli. 

*  As  "  I  *v»ll  tiiku  the  sfiLTiim«nt 
»*  uiH>u  it ;  ni,iy  Uu'*  ijiur^f  I  be  wj 
"  l*9l ;"  mill  ihe  tike. 
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similar  to  that  of  our  ancestors,  only  substituting  raw  rice 
instead  of  bread''.  And,  in  the  kingdom  of  Monomotapa, 
they  have  a  method  of  deciding  lawsuits  equally  whimsical 
and  uncertain.  The  witness  for  the  plaintiff  chews  the  bark 
of  a  tree^  endued  with  an  emetic  quality ;  which  being  suffi- 
ciently masticated,  is  then  infused  in  water,  which  is  given  the 
defendant  to  drink.  If  his  stomach  rejects  it,  he  is  condemned : 
if  it  stays  with  him,  he  is  absolved,  unless  the  plaintiff  will 
drink  some  of  the  same  water;  and,  if  it  stays  with  him  also, 
the  suit  is  left  undetermined y.  (2) 

These  two  antiquated  methods  of  trial,  were  principally 
in  use  among  our  Saxon  ancestors.  The  next,  which  still 
remains  in  force,  though  very  rarely  in  use,  owes  it's  intro- 
duction among  us  to  the  princes  of  the  Norman  line.  And 
that  is, 

III.  The  trial  by  battel^  duel,  or  single  combat;  which 
was  another  species  of  presumptuous  appeals  to  Providence, 
under  an  expectation  that  heaven  would  unquestionably  give 
the  victory  to  the  innocent  or  injured  party.  The  nature 
of  this  trial  in  cases  of  civil  injury,  upon  issue  joined  in  a  writ 
of  right,  was  fully  discussed  in  the  preceding  book*:  to 
which  I  have  only  to  add,  that  the  trial  by  battel  may  be  de- 
manded at  the  election  of  the  appellee,  in  either  an  appeal  or 
an  approvement ;  and  that  it  is  carried  on  with  equal  solem- 
nity as  that  on  a  writ  of  right :  but  with  this  difference,  that 
there  each  party  might  hire  a  champion,  but  here  they  must 

^  Mod.  Univ.  Hist.  vii.  129.  *  Sec  Vol.  III.  pag.337. 

y  Ibid,  XV.  464. 


(2)  Meyer  cites  from  Marculph  a  mode  of  trial,  whimsical  enough,  but 
not  very  uncertain  in  the  result,  the  trial  by  the  cross.  In  the  instance  g^ven 
the  question  was  between  the  bishop  and  clergy  of  Verona  on  the  one  side, 
and  Uie  citizens  on  the  other,  as  to  the  liability  to  repair  the  walls  of  the  city. 
Two  young  mmisters  of  blameless  conduct  were  chosen,  and  placed  in  the 
church  of  St.  John  the  Baptist  before  the  cross,  at  the  beginning  of  the 
mass;  one  the  representative  of  the  clergy,  the  other  of  the  laity;  and 
the  decision  of  the  cause  depended  on  the  fact,  which  of  the  two  should 
fall  to  the  ground  first.  As  might  have  been  antici|>ated,  the  former  stood 
firm  through  the  whole  service,  the  latter  fell  senseless  about  the  middle 
of  it.     1  Meyer,  3 17. 


Ch.  27. 

fi^ht  in  their  |>ro|ier  persons.  And  therefore  if  the  appellant^ 
or  approver,  be  n  womnn^  a  priest,  an  infant,  or  of  the  age  of 
sixty,  or  lame,  or  bUnd,  he  or  s!ie  may  counterplead  and  re- 
fuse the  wager  of  battel ;  and  compel  the  appellee  to  put  him- 
self upon  the  country*  Also  peers  of  the  realm,  bruitring  an 
appeal,  shall  not  be  challenged  to  wage  battel,  on  account  of 
the  dignity  of  their  persojis;  nor  the  citizens  of  London,  by 
special  charter,  because  fighting  seems  foreign  to  their  edu- 
cation and  employment.  So  likewise  if  the  crime  be  noto- 
rious ;  as  if  the  tliief  be  taken  with  the  mainmi7\  or  the  mur- 
derer in  the  room  with  a  bloody  knife,  the  appellant  may 
refuse  the  tender  of  battel  from  the  appellee  * ;  for  it  is  un- 
reasonable that  an  innocent  man  should  stake  his  life  against 
one  who  IS  alreiuly  halt-convicted. 


The  form  antl  manner  of  waging  battel  npon  appeals  aiv 
much  tlie  same  as  upon  a  writ  of  right ;  only  tlie  oaths  of  the 
two  combatants  are  vastly  more  striking  and  solemn  ^.  Tlie 
appellee,  when  appealetl  of  felony,  pleads  not  gftilhf^  and 
throws  down  his  glove,  and  declares  lie  will  defend  the  same 
by  his  body:  the  appellant  takes  up  the  glove,  and  replies 
that  Ije  is  ready  to  make  good  the  apjieal,  body  for  body. 
And  thereupon  the  appellee,  taking  the  book  in  his  right 
handj  and  in  his  left  the  right  hand  of  his  antagonist,  swears 
to  this  effect ;  "  Hoc  audi,  hamOy  qticm  per  manum  feneo^*'  S^, 
*'  Hear  this,  O  man,  whom  I  hold  by  the  hand,  who  callest 
"  thyself  John  by  the  name  of  baptism,  that  I,  who  call  ray- 
**  self  Thomas  by  the  name  of  baptism,  did  not  feloniously 
"  murder  thy  father,  Wilham  by  name,  nor  am  any  way 
"  guilty  of  the  said  felony,  80  lielp  me  God,  and  the  saints  ; 
"  and  this  I  will  defend  against  thee  by  my  body,  as  this  court 
**  shall  award."  To  which  the  appellant  replies,  holding  the 
Biblcond  his  antagonist's  hand  in  the  same  manner  tis  theotlier : 
**  Hear  this,  O  man,  whom  I  hold  by  the  hand,  who  callest 
**  thyself  Thomas  by  the  name  of  baptism,  that  thou  art  per- 
'*  jured  ;  and  thercfbre  perjured,  because  tliat  thou  feloniously 
**  didst  murder  my  father,  William  by  name.  So  help  me 
"  God,  and  the  saints ;  and  this  I  will  prove  against  thee  liy 

»  2  Hawk.  F.C»  c»45,  I  7.         "  Fkt,  /.  1 .  c.U4,     2  Hjiwk.  P.C*  c.4.H,  4  5- 
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**  my  body,  ii5  this  court  shall  award  *^."  The  battel  is  then 
to  be  fought  with  the  saine  weapons,  viz,  batons,  the  same  so- 
lemnity, and  the  same  oath  against  amulets  and  sorcerjs  that 
are  used  in  the  civil  combat :  and  if  the  appellee  be  so  far 
vanquished,  that  he  cannot  or  wrill  not  fight  any  longer,  he 
shall  be  adjudged  to  be  hanged  immediately;  and  then,  as 
well  as  if  he  be  killed  in  battel >  Providence  is  deemed  to  have 
determined  in  favour  of  the  truth,  and  his  blood  shall  be  at- 
tainted. But  if  he  kills  the  appellant,  or  can  maintain  the 
fight  from  sunrising  till  the  stars  appear  in  the  evening,  he 
shall  be  acquitted.  So  also  if  the  ap|>ellant  becomes  re- 
creant, and  pronounces  the  horrible  word  of  craven,  he  shall 
lose  his  Uberam  kgem^  and  become  infamous ;  and  the  appellee 
shall  recover  his  damages,  and  also  be  for  ever  quit,  not  only 
of  the  appeal,  but  of  all  indictments  likewise  for  the  same 
offence.  (3) 


IV,  The  fourth  method  of  trial  used  in  criminal  cases  is 
that  by  the  peers  of  Great  Britain,  in  the  court  of  parliament, 
or  the  court  of  the  lord  high  steward,  when  a  peer  is  capitally 
indicted:  for  in  case  of  an  appeal,  a  peer  shall  be  tried  hy 
jury'*.  Of  this  enough  has  been  said  in  a  former  chapter*; 
to  which  I  shall  only  now  add,  that  in  the  mediod  and  regu- 
lation of  its  proceedings,  it  differs  little  from  the  trial  pet- 
jmlriamj  or  by  juiy ;  except  that  no  special  verdict  can  be 
given  in  the  trial  of  a  j^eer';  because  the  lords  of  parliament^ 
or  die  lord  high  steward,  (if  the  trial  be  had  in  his  court,) 
I  349  ]  are  judges  sufficiently  competent  of  the  law  tlxat  may  arise 
from  the  fiict :  and  except  also,  that  the   peers   need  not  all 

^  There   is   «   striking    resemblance  to   prcMCCUte  b   UiAt  catirt»)  mid  thml 

between  this  process  and  tliBt  of  tlie  the  pruoner  wm  the  cause  of  liii  dratb ; 

court  of  AreojxigMt  at  Athens  for  raur-  the  prisoner,  lb«t  be  w*i  innoc«.mt  of  the 

dcr;  wherein  Uic  prostK^utur  und   pri-  charge  against  him.     (Pott.  Anliq.  IkI  . 

soocr  were   botti    sworn    in    the   mo»t  c.l9.) 
«ilemn   mjuiiier:     ihc  proiM.H:utor,  that         "  9  R«p.30.     3  Inft.  49. 
he  was  related    to   the   deceased,    (for         *  Siw  pag.  259. 


none  but  near  rcUtious  w«?re  permitted 


Hatt.  lie. 


(3)  Sec  the  caAe  of  Aih/ard  v»  Thotnton,  1  B.  &  A.  405.  in  which  a  great 
deal  of  learning  and  talent  wa£  difiplayed  on  this  obscure  subject.  But 
the  wbolf  has  become  matter  rather  of  curiosity  than  practical  utr  Hjr  the 
abolition  of  t4tprali  under  59 G, 3.  c*  46. 
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agree  in  their  verdict ;  but  the  gi^eater  nitmber,  consisting  of 

twelve  at  the  least,  will  conclude^  and  bind  the  minority  k, 

V.  The  trial  by  jury,  or  the  coimtry,  pn'  patriamy  is  also 
that  trial  by  the  peers  of  every  Englishman,  which,  as  the 
grand  bulwark  of  his  liberties^  is  secured  to  him  by  the  great 
charter  '*  r  *'  nuUm  Uber  homo  capiaiur,  vel  imprisOTieliiTj  atd 
**  exulet,  atd  aUquo  alio  modo  desifuatur^  7mi  pa'  legale  jtidi~ 
"  ciumparium  momm^  vel  per  legem  terrae*** 

The  antiquity  and  excellence  of  this  trial,  for  the  settling 
of  civil  property,  has  before  been  explained  at  large  \  And 
it  will  hold  much  stronger  in  criminal  cases  ;  since,  in  times 
of  ihfficulty  and  danger,  more  is  to  be  apprehended  from  tlie 
violence  and  partiality  of  judges  appointed  by  the  crown,  in 
suits  between  the  king  and  the  subject,  than  in  disputes  be- 
tween one  individual  and  another,  to  settle  the  metes  and 
boundaries  of  private  property.  Our  law  has  therefore  wisely 
placed  this  strong  and  twofoUl  harrier,  of  a  presentment  and 
a  trial  by  jury,  between  the  liberties  of  the  people  utid  die 
prerogative  of  the  crown.  It  was  necessary  tor  preserving 
the  admirable  balance  of  our  constitution,  to  vest  the  executive 
[lower  of  the  laws  in  the  prince  :  and  yet  this  powder  might  be 
dangerous  and  destructive  to  tliat  very  constitution,  if  exerted 
without  check  or  control,  by  justices  of  oj/vr  and  icrmitwr 
occasionally  named  by  the  crown ;  who  might  then,  as  in 
France  or  Turkey,  imprison,  dispatch,  or  exile  any  man  that 
was  obnoxious  to  the  government,  by  an  instant  declaration, 
diat  such  is  their  will  and  pleasure.  But  the  founders  of  die 
English  law  have  with  excellent  forecast  contrived,  that  no 
man  should  be  called  to  answer  to  the  king  for  any  capital 
crime,  unless  upon  the  preparatory  accusation  of  twelve  or 
more  of  his  fellow-subjects,  the  grand  jury  :  and  that  the 
truth  of  every  accusation,  whether  preferred  in  the  shape  of  [  350  ] 
indictment,  information,  or  appeal,  should  afterwaixls  be  con- 
firmed by  the  unanimous  suffrage  of  tweh'e  of  his  equals  and 
neighbours,  iiidiffL^rently  chosen,  and  superior  to  all  sus- 
l>tcion.  So  that  the  liberties  of  England  cannot  but  subsist 
so  long  as  this  palladium  remains  sacred  and  inviolate ;    not 


■  Kelyugc,  5«,  ttat.   7  W»  III.  c,3. 
|1L      l'*o«ter/24T. 
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ouly  from  all  open  attacks,  (which  none  will  be  so  hardy  as 
to  make,)  but  also  from  all  secret  machinations,  which  may 
sap  and  nnilermine  it;  by  introducing  new  and  arbitrary 
methods  of  trial ;  by  justices  of  the  peace,  commissioners  of 
the  revenuCj  and  courts  of  conscience.  And  however  cofi^ 
venient  these  may  appear  at  firstj  (as  doubtless  all  arbitrary 
powers,  well  executed,  are  the  most  conveuienf^)  yet  let  it  be 
again  remembered,  that  delays  and  little  inconveniences  in 
the  forms  of  justice,  are  the  price  llmt  all  free  nations 
must  pay  for  their  liberty  in  more  substantial  matters;  that 
these  inroads  upon  this  sacred  bulwark  of  the  nation  are 
fimdamentally  opposite  to  the  spirit  of  our  constitution  ;  and 
that,  though  begun  in  trifles,  the  precedent  may  gradually 
increase  and  spread,  to  the  utter  disuse  of  juries  in  fjuestions 
of  the  most  momentous  concern.  (4') 


I 


What  was  said  of  juries  in  general,  and  the  trial  thereby, 
in  civil  cases,  will  gi*eatly  shorten  our  present  remarks,  with 
regard  to  the  trial  o{ aiminal  suits:  indictments,  informations, 
and  appeals;  which  trial  I  shixW  consider  in  the  same  method 
that  I  did  the  former  ;  by  following  the  order  and  course  of 
the  proceedings  tliemselves,  as  the  most  clear  and  |>erspicii- 
ous  way  of  treating  it* 


r 


r 


When  therefore  a  prisoner  on  his  arraignment  has  pleaded 
7tot  giiil/i/,  and   lor    his    trial    hath    put   himself  upon   tlie 


(4]  In  the  account  which  Meyer  has  deduced  from  the  ancient  capU 
iularics  and  luws  of  the  German  tribes^  of  the  progrets  of  their  judicial 
institutions,  there  f^eeni  to  be  analogies  to  the  present  form  of  trial  by  }ury\ 
which  cannot  he  accidental.  It  was  the  duty  of  all  freemen  to  attenti  the 
national  assemblies,  in  which,  under  the  p residence  of  the  head  of  the 
nation,  they  determineti  all  miU :  as  the  nations  increased  in  size,  so  that 
it  was  im[K>ssible  to  assemble  the  freemen  often  enons^h  for  judicial  pur- 
po&efi,  district  assembhes  were  held  for  the  same  objects,  but  the  same  forin 
and  rule*  were  observed  in  the^e  as  in  the  former  meetings.  The  Grave, 
(Gravio,)  or  Count,  presided,  the  freemen,  (Arinianni  or  Rachimburgii,)  were 
the  jiid^s ;  the  decision  was  always  judiciutn  bonorum  viroruvt  i^iiorf  «  a 
RtichijMhurgiii  fucrit  judical  urn.  But  then  the  count  was  bound  to  know 
the  law,  and  expound  k  to  the  freemen  ;  when  all  the  pleadings  were  gone 
through,  nnd  the  proofs  clo&ed,  he  did  so,  and  asked  them  for  their  judg. 
inent  %  cmnites  ri  vicarii  eorum  ieget  iciant,  nt  ante  eos  injmtt^  natmiem  quis 
JHtiirare  fmssU  ant  fegettt  tnuiare,     I  Meyer,  1. 10, 1 1,  i'J. 
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country*  which  country  the  jury  are,  the  sberilf  of  die  county 
must  I'eturn  a  panel  of  jurors,  liberos  ct  kgales  kaniims^  de 
vicineio;  that  is,  freeholders  (5),  without  juat  exception,  and 
of  the  visne  or  neighbourhood;  which  is  inteipreted  to  be  of 
tlie  county  where  the  fact  is  comniittedJ,  If  the  proceedhigs 
are  before  the  court  of  king's  bench,  tliere  is  time  allowed, 
between  the  arraignment  and  the  trial,  for  a  jury  to  lie  impa- 
nelled by  a  writ  of  vetiire facias  to  the  sheriff,  as  in  civil  causes:  [  351  ] 
and  the  trial  in  case  of  a  misidemesnor  is  had  at  nui  pHm^ 
unless  it  be  of  such  consequence  as  to  merit  a  trial  at  bar; 
which  is  always  invariably  hiul  when  the  priiioner  is  tried  for 
any  capital  offence.  But,  before  commissioners  of  oi^rr  ami 
ienniner  and  gaol  delivery,  the  sheriff,  by  virtue  of  a  general 
pi*ecept  directeil  to  him  before-hand,  returns  to  the  court  a 
panel  of  forty-eight  jui*ors,  to  try  all  felons  Uiat  may  be 
called  upon  their  trial  at  that  session;  and  therefore  it  is 
there  usual  to  try  all  felons  immediately,  or  soon  after  their 
arraigimient.  But  it  is  not  customary,  nor  agreeable  lo  the 
general  course  of  proceedings,  (unless  by  consent  of  parties, 
or  where  the  defendant  is  actually  in  gaol,]  to  try  persons 
indicted  of  smaller  misdemesnors  at  the  same  court  in  whicii 
they  have  pleaded  not  gtalij^^  or  traversed  the  indictment.  But 
they  usually  give  security  to  the  court,  to  appear  at  the  next 
assises  or  session,  and  then  and  there  to  try  tlie  traverse,  giv- 
ing nodee  to  the  prosecutor  of  the  same.  (6) 

i  2  Ha).  P.  C.  264.     2  Hawk.  P,  C  c  4a  §  1. 


(5)  The  A$i  5\V.&  M.  c.2t.  (see  Vol.  III.  p.362.)  ejttentis  to  jurors  for 
the  trial  of  criminal  as  well  as  civil  issuer ;  and  therefore  copyholilere  of 
lo/.  per  annum  wiihin  the  countj  may  be  feturned  on  the  panel.  The 
fisune  obiiervulioti  will  apply  to  leai^eholders  under  tlie  3G.2.  e.  25. ;  hut 
both  these  omst  1ms  underitood  with  the  cicception  oftriaU  for  high  tretiioii, 
in  which,  by  the  bill  of  rights,  i  W.&  M.  »t.8.  c,2.  the  jurors  ov^t  to  ho 
freeholders. 

(6)  This  is  jiow  regulated  by  the  <50G.l.&  t  G.4.  c.4.  which  pPOfMn 
for  the  trial  of  misdemesfiora  in  the  court  of  K.  6,,  iind  also  at  the  liiitB 
or  tessions.  In  the  former  case  the  defendant,  inelead  of  being  aUowod 
till  the  next  term  o^er  tliat  in  which  he  appears,  U  compelled  to  plead  nr 
ieUMr  within  four  dayt  from  such  appearance ;  in  the  latter,  if  he  has  been 
in  cuitody  or  held  to  biil  twenty  dpys  before  the  assizes  or  s^s&ions  at 
which  the  indictment  is  found,  he  nutbt  plead  instantly,  and  take  hi«  trial 
lit  the  same  affixes  or  fie&iiion& ;  if  be  hai  not  been  committed  or  held  to 
bail  twenty  day*  before,  but  has  been  committed  or  held  to  bail  to  appear 
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In  cases  of  bigb  treason,  whereby  corruption  of  blood  may 
>ensuei  (exc^t  treason  in  .counterfeiting  the  king's  coin  or 
seals,)  or  misprision  of  sudi.  treason,  it  is  enacted  by  statute 
7'W«III*  c.  3.  first,  that  no  person  shall  be  tried  for  any 
such  treason,  except  an  attempt  to  assassinate  the  king,  un- 
less, the.  indictment  be  found  within  three  years  after  the  of- 
fence committed :  next,  that  the  prisoner  shall  have  a  copy 
of  the  indictment,  (which  includes  the  ci4)tion^,)  but  not 
die  names  of  Ae  witnesses,  five  days  at  least  before  the  trial ; 
that  is,  upon  the  true  construction  of  the  act,  before  his 
arraignment*;  for  then  is  his  time  to  take  any  exceptions 
thereto^  by  way  of  plea  or  demurrers  thirdly,  that  he  shall 
;also  have  a  copy  of  the  pand  of  jurors  two  days  before  his 
trial:  and,  lastly,  that  he  shall  have  the  same  compulsive  pro* 
cess  to  bring  in  his  witnesses  Jar  him  as  was  usual  to  compel 
•their  appearance  against  him.  And  by  statute  7  Ann.  c.  21., 
;( which  did  not  take  place  till  after  the  decease  of  the  late  pre- 
tender,) all  persons,  indicted  for  high  treason  or  misprision 
^  ^3  H  thereof,  shall  have  not  only  a  copy  of  the  indictment,  but  a 
ilist  of  all  the  witnesses  to  be  produced,  and  of  the  jurors  im- 
panelled, with  their  professions  and  places  of  abode,  delivered 
to  him  ten  days  before  the  trial,  and  in  the  presence  of  two 
witnesses-;  the  better  to  prepare  him,  to  make  his  challenges 
and  defence.  (7)  But  this  last  act,  so  far  as  it  affected  indict- 
ments for  the  inferior  species  of  high  treason,  respecting  the 
^oin  and  the  royal  sieials,  is  repealed  by  the  statute  6  Geo.  III. 

*"  Post.  229.     Append,  i.  '  Jbid.  230. 

to  answer  at  some  subsequent  session,  or  shall  receive  notice  of  the  indicts 
ment  having  been  found  twenty  days  before  such  subsequent  session,  then 
he  shall  plead  and  take  his  trial  at  such  subsequent  session.  All  these  pro- 
visions are  subject  to  the  discretionary  power  of  the  court  to  grant  further 
time  on  proper  cause  shewn. 

(7)  It  has  been  thought  proper  to  modify  these  regulations  as  to  the 
trial  of  high  treason,  in  cases  wheoe  the  overt  acts  laid  in  the  indictment 
are  assassination,  or  killing  of  the  king,  or  any  direct  attempt  upon  his  life 
or  person,  whereby  his  life  may  be  endangered,  or  his  person  suffer  bodily 
harm;  in  all  such  cases,  the  39&40G.3.  c.93.,  enacts  that  the  persoos 
charged  shall  be  kdicted, arraigned,  tried,  and  attainted  in  the  same  maimer^ 
according  to  the  same  course  and  order  of  trial  in  every  respect,  and  upon 
the  like  evidence,  as  if  they  stood  charged  with  murder :  bi(t  upon  convic- 
tion judgment  i$  to  be  giyen  and  execution  done  as  in  other  cases  of  high 
(reason. 
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C.53.,  else  it  had  been  impossible  to  have  tried  those  of- 
fences in  the  same  circuit  in  which  they  are  indicted :  for  ten 
clear  days,  between  the  finding  and  the  trial  of  the  indict- 
ment, will  exceed  the  time  usually  allotted  for  any  session  of 
oyer  and  terminer  ".  And  no  person  indicted  for  felony  is,  or 
(as  the  law  stands)  ever  can  be,  entitled  to  such  copies^  before 
the  time  of  his  trial ". 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn, 
as  they  appear,  to  the  number  of  twelve,  unless  they  are 
challenged  by  the  party.  •) 

Challengeis  may  here  be  made,  either  on  the  part  of 
the  king,  or  on  that  of  the  prisoner ;  and  either  to  the  whole 
array,  or  to  the  separate  polls,  for  the  very  same  reasons  that 
they  may  be  made  in  civil  causes  <'.  For  it  is  here  at  least  as 
necessary,  as  there,  that  the  sheriflF  or  returning  officer  be 
totally  indifferent ;  that  where  an  alien  is  indicted,  the  jury 
should  be  dc  medietatey  or  half  foreigners,  if  so  many  are 
found  in  the  place ;  (which  does  not  indeed  hold  in  treasons  p, 
aliens  being  very  improper  judges  of  the  breach  of  allegiance; 
nor  yet  in  the  case  of  Egyptians  under  the  statute  22  Hen.VIII. 
c. 1 0.(8))  that  on  every  panel  there  should  be  a  compe- 
tent number  of  hundredors  ;  and  that  the  particular  jurors 
should  be  omni  exceptione  majores :  not  liable  to  objection 
either  propter  honoris  respectum^  propter  defectum^  propter  of- 
fectunij  or  propter  delictum. 

Challenges  upon  any  of  the  foregoing  accounts  are  [  353  ] 
stiled  challenges  yor  caus^ ;  which  may  be  without  stint  in 
both  criminal  and  civil  trials.  But  in  criminal  cases,  or  at 
least  in  capital  ones  (9),  there  is,  in  favorem  vita^  allowed  to 
the  prisoner  an  arbitrary  and  capricious  species  of  challenge 
to  a  certain  number  of  jurors,   without  shewing  any  cause 

">  Fait.250.  P  2  Hawk.  P.C.  c.  4S.  §  97.     2  H«l. 

°  2  Hawk.  P.C.  c  39.  $  IS.  P.C.  271. 

""  See  VoL  III.  |Mg.359. 

(8)  A  similar  provisioD  in  1  &  2  Ph.  &M.  c.4.  with  respect  to  Egyptians, 
was  repealed  by  the  1  G.  4.  c.  116. 

(9)  And  therefore  in  all  felonies,  which  in  legal  theory  are  all  capital :  but 
the  rule  does  not  extend  to  misdemesnors. 
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At  all;  which  is  called  b. peiemptofy  ch&lletrgn ;  aprovisbn  full 
(}f  th«t  tenderness  ami  humanity  to  prisoners,  for  which  our 
£ngUsh  laws  ore  justly  famous.  This  is  grounded  on  two 
reasons.  1.  As  every  one  must  be  sensible,  what  sudden 
impressions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  gestures  of  anotlier ;  and  1k)w 
necessary  it  is,  that  a  prisoner  (when  put  to  defend  his  Ule) 
should  have  a  good  opinion  of  his  jury,  the  want  of  which 
might  totally  disconcert  htmj  the  law  wills  not  that  he  should 
be  tried  by  any  one  man  against  whom  he  lias  conceived  a 
prejudice,  even  without  being  able  to  assign  a  reason  for  such 
his  dislike^  2-  Because,  upon  challenges  for  cause  shewn,  if 
the  reason  assigned  prove  insufficient  to  set  aside  the  juror, 
peftiaps  the  bare  questioning  his  indifference  may  sometimes 
provoke  a  resentment ;  to  prevent  all  ill  consequences  from 
which,  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremp- 
torily to  set  him  aside. 

This  privilege,  of  peremptory  challenges,  tliough  graoled  to 
the  prisoner,  is  denied  to  the  king  by  the  statute  S3  Edw  J. 
St.  4.  which  enactis,  that  the  king  shall  challenge  no  jurors 
widiout  assigning  a  cause  certain,  to  be  tried  and  approved 
by  the  court.  However,  it  is  held,  that  the  king  need  not 
assign  his  cause  of  cliallenge,  till  all  the  panel  is  gone  tlirough, 
ftnd  unless  there  cannot  be  a  full  jury  without  the  person  so 
challenged.  And  Uien,  and  not  sooner,  the  king's  counsel 
must  shew  the  cause :  otherwise  the  juror  shall  be  sworn  ^. 

The  peremptory  challenges  of  die  prisoner  must,  however, 
have  some  reasonable  boundary  ;  otherwise  he  might  never 
[  S54f  2  he  trieth  This  reasonable  boundary  is  settled  by  the  conimoa 
law  to  b«  the  numlier  of  thirty-five,  that  is,  one  under  the 
mtmber  of  three  full  juries.  For  the  law  judges  that  five-and- 
thirty  are  fully  sufficient  to  allow  the  most  timorous  man  to 
challenge  through  mere  caprice;  and  that  he  who  peremp- 
torily challenges  a  greater  number,  or  three  full  juries,  has 
no  intention  to  be  tried  at  all.  And,  therefore,  it  dealt  with 
one  who  peremptorily  challenges  above  thirty-five,  and  will 
not  retract  his  challenge,  as  with  one  who  stands  mute  or 


^  a  Hawk,  PX,    c,  43,  S  3,     2  H«l,  P,  C.  27 J. 
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refuses  his  trial ;  by  sentencing  him  to  the  p^i fie  fmie  et  dure 
in  felonyj  and  by  attainting  him  io  treason  \  And  so  the  law 
stands  at  this  day  with  regard  to  treason,  of  any  kind. 

But  by  statute  22  Hen.  VII L  c.  14,  (which,  with  regard  la 
felonies,  stands  iinrej^aled  by  statute  1  &  2  Ph.  &  Mar.  c  10,) 
by  this  statute,  I  sayj  no  persson  arraigned  for  felony,  can  be 
admitted  to  make  any  more  than  tvoenij/  peremptory  challenges. 
But  how  if  the  prisoner  will  peremptorily  challenge  twenty- 
one,  what  shall  be  done  ?  The  old  opinion  was,  that  judg- 
ment oi' peine  Jbrie  et  dure  should  be  given,  as  where  he  chal- 
lenged thirty-six  at  the  common  law':  but  the  better  opinion 
seems  to  be  \  that  such  challenge  shall  only  be  disregarded 
and  over-ruled.  Because,  first,  the  common  law  doth  not 
inflict  the  judgment  of  penance  for  challenging  twenty-one,  , 
neither  doth  the  statute  inflict  it;  and  so  heavy  a  judgment 
(or  that  of  conviction,  which  succeeds  it)  shall  not  be  imposed 
by  implication.  Secondly,  the  words  of  the  statute  are, 
*'  that  he  be  not  admiUed  to  challenge  more  than  twenty ;" 
the  evident  construction  of  which  is,  that  any  farther  chal- 
lenge shall  be  disallowed  or  prevented :  and,  therefore,  being 
null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can 
subject  the  prisoner  to  no  punishment ;  but  the  juror  shall  be 
regularly  sworn. 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a 
sufficient  number  cannot  be  had  of  the  original  panel,  n  tal£$ 
may  be  .n warded  as  in  civil  causes  ",  till  the  number  of  twelve  [  355  ] 
is  sworn  "  well  and  truly  to  try,  and  true  deliverance  make, 
**  between  our  sovereign  lord  the  king  and  the  prisoner 
**  whom  they  have  in  charge;  and  a  true  verdict  to  give, 
"  according  to  the  evidence," 

When  the  jury  is  sworn*  if  it  be  a  c^use  of  any  conse- 
quence, the  indictment  is  usually  opened,  and  the  evidence 
marshalled,  examined,  and  enforced  by  the  counsel  for  tlie 


'  2  Hah  RC.  268. 
•  2  Hawk.  P.C.  c.  43.  §9. 
«  3  Iiwt.  227.     2  Hil.  P.C,  270. 
»  See  Veil.  TIL    pog.  364,      But,  in 
inerv  commiwiionB  of  gio4  dcUirpry,  no 
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may  ore  tenus  order  a  new  panel  Co  be 
returned  mj^ffiilrr.     (4  ItiBt,  l€B.  4  9l. 
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crowiij  or  prosecution*  But  it  is  a  settled  rule  at  Cjotnmoii 
law,  thot  no  counsel  shall  be  allowed  a  prisoner  upon  his 
trial,  upon  the  general  issue,  in  any  capital  crime,  unless 
some  point  of  law  shidl  arise  proper  to  be  debated  '.  A  rule, 
which  (however  it  may  be  palliated  under  cover  of  that  noble 
declaration  of  the  law,  when  rigluly  understood,  ihat  the 
judge  shall  be  counsel  tor  tlie  prisoner  ;  that  is,  shall  see  that 
the  proceedings  against  him  are  legal  and  strictly  regular*) 
seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane 
treatment  of  prisoners  by  the  English  law*  For  upon  what 
face  of  reason  can  that  assistance  be  denied  to  save  ihe  life  of 
a  man,  which  yet  is  allowed  him  in  prosecutions  for  every 
petty  trespass  ?  Nor  indeeil  is  it  strictly  speaking  a  part  of 
our  antient  law  :  for  the  Mirrour  *',  having  observed  the  ne- 
cessity of  counsel  in  civil  suits,  *'  who  know  how  to  forward 
"  and  defend  the  cause,  by  the  rules  of  law  and  customs  of 
"  the  realm,**  immediately  afterwards  subjoins;  *' and  more 
**  necessary  are  they  for  defence  upon  indictments  and  appeals 
'*  of  felony  than  upon  other  venial  causes*/*  (10)     And  the 

*  2  Hiiwk..  P.  C,  C.39.  I  1.  **  *wmi  jtetifionecontiiii^'^ln  aUu  omni' 

*  Sir  Edward  Ci>ke  (3  InsL  137.)  **  bus  potest  t^  debet  ttti  contflh."*  —  But 
gives  anotlier  addJtional  rea&on  for  this  tin*  C(rrmlium,  1  conceive,  sJgniJiefl  only 
refuimi,  **  because  die  evidence  to  con*  mn  mjtarianfX,  and  the  jtetiiio  amtHiiiM 
"  net  a  priiHjner  shoitld  be  stj  manifeit,  craving  leave  to  imjmrt i  i, Sw:  Vol.  III. 
*'  ms  it  could  nut  lie  contrtuLtctcd/*  pug. 298.)  wtiich  h  not  allowAble  in 
Whichj  lord  Notiingliain  (w  ium  high  any  criminal  proApculton*  Tlus  ¥iill  be 
steward)  declared*  (3  St.  Tr.  726.)  Mm  manifest  by  comparing  thii  law  with  a 
the  only  good  reason  that  could  be  given  contemporary  p«ss«g«  in  the  grand  caw 
for  It.  stumitr  of  Normandy^  idi.  85.)  whidi 

1^  C.3.  §  1.  apeaks   of  imparlances  in  peraonal  ac- 

»  Father  Parsons  ibe  j**suit,  and  after     lions.     **  jtffrex  c€,  n#  ttnd  te  qtterdle  n 

him  bimhop  EUys,  (of  English  lilH-rty,     "  resjHmdret  ei  attra  con^u  tU  tojf  ton- 


ii«  66.)  Iiave  imagined,  that  the  benefit 
of  counsel  to  plead  for  them  was  first 
denied  to  prisoners  by  a  Xviw  of  Men.  I. 
meaning  (I  presume)  clmiiters47  und  48 
of  Ibe  code  which  is  usually  attributed 


'*  seilltTi  M*d  te  demande;  ei  fmand  ii 
"  tera  ennteHle,  it  jteitt  nyer  lefind  dma 
**  iUest  acatM,  **  Or, «« it  stands  in  the 
Latin  text,  (edil.  1539,)  ♦'  QucrtiatuM 
**  aulem   jtoHeoL   ttnetttr   reqtimdere «    at 


to  that  prince.  **  J}f  caunt  cnminatibui  **  hobebit  iiceniiam  CQUMuiendi,  m  r^^i- 
*'  vd  capitalibus  nemo  quaerai  consUium  **  **  rat  j  kabito  auUm  awuifi#«  debei  Joe* 
**  fuin  imjilacitatuM  wtatim  jtemegetf  mne     "  turn  nefftrt  fiM  ttcruaatui  ««(/* 


m 


(10)  The  rule  extends  to  all  felonies,  but  ifi  limited  to  addreumg  ih© 
jury,  itboing  now,  1  believe,  coKuJdt^red  that  the  prisoner iias  a  figbl  to  the 
itfistaQce  of  cotitisel  for  every  other  purpose ;  certainly  in  piraclice  be  bae 
ii  without  Sikiug  any  permisaioD  of  the  court*    Formerly  indeed,  even  «• 
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judges    themselves    are  so  sensible  of  this  defect,   that   they 
never  scruple   to  allow  a  prisoner  counsel   to  instruct  him 


ta  matters  of  law,  the  prisoner  was  obliged  himself  to  state  his  pobt  to  the 
court,  and  couni>e!  was  only  ajjsigncd  him  if  ihe  court  thought  tlie  point 
would  bear  a  debate.  With  great  dtfcrcnce  to  the  author,  it  sccnis  very 
questionable,  whether,  upon  the  whole,  any  alteration  of  the  ride  as  now 
limited,  would  not  be  rather  pf*.*jndidal  than  advantageous  to  the  prisjoner. 
At  present,  if  ihe  case  be  simple  or  unimportant,  the  counsel  for  the  crown 
commonly  attains  entirely  from  addressing  the  jury;  and  in  all  cases 
where  he  thinks  it  necessary  to  address  tbcm^  hh  own  feelings,  or  the  inter- 
position of  the  judge  (seldom^  if  ever  necessary)  limit  him  strictly  to  a  bare 
exposition  of  the  evidence  which  he  intendsi  to  producer  he  aggraTates 
liothiug  iin favourable,  he  omits  nothing  favourable  to  the  prisoner,  and  he 
abstains  from  all  comment  or  ajipeal  to  the  passions.  It  is  obvious  that 
this  dispassionate  and  candid  mode  uf  address  could  not,  in  the  nature  of 
things,  long  be  preserved,  if  the  counsel  had  to  anticipate  an  answer  in 
which  every  exertion  of  sophistry  ant!  eloquence  would  be  deemed  within 
the  line  of  duty  :  and  as  the  prosecutor  in  ai^ast  majority  of  instances  must 
have  the  strongest  case,  the  fmr  inference  assuming  an  equality  of  talent 
and  industry  will  be,  that  his  counsel  would  in  general  produce  the  stronger 
impression  on  the  jury.  But  the  change  which  must  take  place  in  the  sum- 
ming up  of  the  judge  would  be  of  the  most  serious  prejudice  to  the  pri* 
soner;— at  present  nothing  having  been  suggeiled  for  himjt  h  the  judge's 
part,  a  part  in  general  most  cheerfully  and  ably  sustained,  to  suggest  aU 
the  favourable  constructions  which  can  be  pot  on  the  facts.  But  if  a  de- 
fence had  already  been  inaiie,  that  must  have  been  made  either  to  a  clear 
Cttiie,  or  a  tloubtfnl  one ;  a  really  doubtful  one  needs  no  advocate  in  an 
Engbsh  court ;  and  to  a  clear  one,  the  defence  must  be  founded  in  fallacy. 
Now  it  would  become  tiic  duty  of  the  judge  to  detect  and  lay  open  that 
fallacy  to  the  jury,  and  thus,  in  spite  of  himself  his  superior  skill,  accuracyj 
and  authority,  would  be  arrayed  against  the  prisoner.  Wc  well  know  toO| 
what  is  the  effect  on  the  mind,  of  detecting  a  single  fallacy  by  which  we 
have  been  led  astray — -a  suspicion  is  immediately  thrown  upon  the  whole 
case,  which  it  was  used  to  support.  I  believe  the  experience  of  other 
countries,  in  which  counsel  are  allowed  to  address  juries  in  behalf  of  pn* 
soners,  fully  warrants  this  reasoning;  nt  the  same  time  i  am  well  awafe  of 
II  growing  feeling,  and  most  respectable  opinions  against  the  present  prac- 
tice, and  it  is  so  important  t!iat  not  only  real,  but  even  seeming  hardshipsj 
sliould  be  removed  from  the  administration  of  justice,  that  it  seems  desir- 
able to  alter  the  present  practice,  if  it  can  be  done,  withoiit  s.icrificing  the 
prisoner's  interests  or  those  of  justice.  If  I  might  suggest  the  principle  on 
which  an  alteration  might  be  made,  it  would  not  be  tlwt  of  admitting  the 
prisoner's  counsel  to  plead  (or  him,  but  the  taking  from  the  prosecutor 
his  opening  address,  and  making  the  whole  a  mere  examination  of  evidence. 
By  this  rule,  botli  sides  would  be  placed  on  an  equal  looting,  time  would  be 
saved,  and  the  counsel,  who  are  usually  juniors  in  the  profession,  would  b6 
compelled  to  a  ?ery  careful  and  judicious  examination  of  the  witnesses,  in 
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wh«t  qtiAStioBs  tp  Bski  or  even  to  ask  questions  for  liim,  with 
Ta9peol  to  matters  of  fact :  ibr  as  to  matters  of  law,  aiiaing  oa 
the  trial,  they  are  enii'dcd  to  the  assistance  of  couiiseL  But, 
lest  this  indulgence  shoultJ  be  intercepted  by  superior  influ- 
ence»  in  the  case  of  state  criminals,  the  legislature  has  di- 
rected by  statute  7  W»III.  c.3,,  that  persons  indicted  for  such 
high  treasoa  as  works  a  corruption  of  the  blood,  or  misprisiota' 
thereofi  (except  treason  in  counterfeiting  the  king's  coin  or 
seals,)  may  make  their  full  defence  by  counsel,  not  exceeding 
two,  to  be  named  by  the  prisoner  and  assigned  by  the  court 
or  judge;  and  the  same  indulgence,  by  statute  20G£O.IL 
&3Q.,  is  extended  to  parliamentary  impeachments  for  high 
troASOD,  which  were  excepted  in  the  ibrmer  act* 

TiTE  doctrine  of  evidence  upon  pleas  of  the  crown,  is,  in 
mpst  respects,  the  same  as  that  upon  civil  actions.  There 
Ace,  however,  a  few  leading  points,  wherein,  by  several  statutes, 
and  resolutions,  a  difference  is  made  between  civil  and 
Climiiial  evidence* 

First,  in  all  cases  of  high  treason,  petit  treason,  and 
misprision  of  treason,  by  statutes  1  Edw.  Vl.  c,  1 2.  and  5  & 
6  Edw,  VI.  c.  11.  two  lawful  witnesses  are  required  to  convict 

a  prisoner;  unless  he  shall  willingly  and  without  violence 
cofi^ss  then&ame.     By  statute  1  &  2  Ph*  &  ilar.  c- 10,  a  lar- 


or<kr  to  lay  the  fiurti  iiiteUlgibly  before  the  jury;  at  the  &anie  time  i\m 
jutl^  fumiUied  as  he  is  bcforeband  witb  Uic  deposit ioH*,  would  be  fully 
aUle  to  supply  any  deiccta,  m  the  coiiriie  of  bU  gurumir^g  ii|>.  IT  to  tbig 
rul«  it  be  objected  tliAt  some  cases  whicti  ore  to  be  proved  by  li  loitg  and 
miniite  chuin  of  e violence,  canuot  be  mude  intelligible  to  a  jury  without  « 
^pr«faU)ry  statenieiit,  and  application  i  in  such  cases  I  should  be  iitclincd  to 
^wkt  tUut  justice  rei^uire^i  thut  aa  address  to  the  jury  on  tho&c  fiicti  im 
•b^tllUf  af  the  prisoner,  should,  ii  rccjuired,  be  allowed,  Emrb  minute  fact 
perhapft  being  capable  of  two  bearifigs,  and  varjing  in  consequenec  in  it» 
iMtgl^it  ought  not  to  be  presented  to  the  jury  onJy  in  oneway,  or  ^«Hh  oti^  j 
ifH^li^llllioa  I  and  the  pruoner  h  no  more  to  be  compelled  to  take  the  jud 
for  bi«  advocate  in  making  tbe  other  application ,  than  he  is  to  be  d«b 
£ron)  hU  cb^leot:e  to  jurors,  of  wbooi  he  naay  bave  an  un^uvourable  opin 
Thb  &u^gje^  a  uipdifieation  of  the  present  practice  —  the  rule  might  be  ip 
hftve  m>  speech  oo  either  side  —  the  exception  luigbt  be  left  at  the  option 
of  the  proceeutor's  counsel,  "pon  condition,  that  if  be  thought  his  cvidciice 
required  to  lie  slated  and  applied^  tbe  prisoner' »  counsel  should  be  emitled 
ta  iMimi  tbc  jury  nts4>. 
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tber  exception  is  made  as  to  treasons  in  CDunterfekliiii  tht 
king's  seals  or  signatures,  and  treasons  concerning  coin 
ciirreiH  within  this  reahti ;  and  more  particularly  by  ell* 
the  offences  of  importing  counterfeit  foreign  money  current 
in  this  kingdom,  and  jm|)4iirii>g,  counterfeiting,  or  forgiii^ 
any  current  coin.  The  statutes  $  &  9  W.  II L  a2S.  aad  ISSl 
16  Geo.IL  c«28.  in  their  subsequent  extensions  of  this  lywaiM 
of  treason  do  also  provide}  that  the  ofienders  may  be  Idp 
dieted,  arraigned,  tried,  con?icted»  and  atlaLnted,  by  the  libe 
evidence,  and  in  such  manner  and  form  as  may  \m  had  and 
use<l  against  oftenders  for  couna*rfeiting  the  king's  money. 
But  by  statute  7  W.IIL  c.3»  in  prosecutions  for  those  treascuM 
to  which  that  act  extends,  the  same  rule  of  requiring  fmo 
witnesses  is  again  enforced ;  with  this  addition,  tlwt  tiie  €tmm 
Jessiott  €A^  the  prisoner,  which  slmJl  countervail  the  neeesai^ 
of  such  proof,  must  be  in  optn  court.  In  the  construction  of 
wbkh  act  it  hatli  been  holden  S  tliat  a  confession  of  tbe 
prisoner,  taken  out  of  court,  before  a  magistrate  or  peraen 
having  con>petent  authority  to  take  it,  and  proved  by  two 
witnesses,  is  sufficient  to  convict  him  of  treason*  Bat  luMljr 
unguarded  confessions,  made  to  persons  having  no  suck 
authority,  ought  not  to  be  admitted  as  evidetice  under  tlik 
statute.  (1 1 )  And  indeed,  even  in  cases  of  felony  at  the  com-^ 
nion  law,  they  are  the  weakest  and  most  suspicious  of  al! 
testimony ;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favour  or  menaces;  seldom  remembered  accu- 
rately or  reported  with  due  precision  ;  and  incapable  in  their 
nature  of  being  disproved  by  other  negative  evidence*  By 
the  same  statute  7  V^MIL  it  is  declared,  that  both  witnessci; 
must  be  to  the  same  overt  act  of  treason,  or  one  to  tme  (Mnirt 

■  Foster,  S40*-^i4< 


[  357  ] 


(11)  Mr.  Rait  (1  P,C.  c.3.  i^.  643,)  controverts  %\m  ckketrme,  se  fkr  fis  it 
go«s  to  exclude  aJl  extra-}itdicial  confessionft  in  high  treason,  iia  iiradmiB^ 
stbVfi  eytd«nce  agaiii«t  the  prisoner.  He  obs»erves  that  the  eonfetfikm  inei»» 
tiwied  in  the  statute,  15  a  confession  which  requrre(t  ik>  witnc«»  at  ail,  one 
mmie  in  opoii  court ;  that  other  confessions  remain  consequently  as  at 
common  law,  ailmWtble  evidence,  subject  onty  to  the  eondtrion  of  bem^ 
proved  by  two  wrtnes«cs.  This  reasoning,  wKkh  seems  wdl  founded, 
leaves  in  fall  force  all  thfit  follows  in  the  text,  upon  the  little  weight  to  be 
allowed  to  hasty  ami  nn»i((irdefl  confessiom;  an  ohsermtion  which  appMes 
egwifly  to  all  mch  conlcftsions^  whensoever  qi  to  whomsoever  nsade. 


357  PUBLIC  Book  IV. 

act,  and  the  other  to  another  overt  act,  of  the  same  species  of 
treason  ^  and  not  of  distinct  heads  or  kinds:  and  no  evidence 
shall  be  admitted  to  prove  any  overt  act  not  expressly  Imd  in 
the  indictment  (12)  And,  therefore,  in  sir  John  Fenwick's 
case  in  king  William's  time,  where  there  was  but  one  witness, 
an  act  of  parliament  S  was  made  on  purpose  to  attaint  him  of 
treason,  and  he  was  executed  \  But  in  almost  every  other 
accusation  one  positive  witness  is  sufficient  Baron  Montesquieu 
lays  it  down  for  a  rule  %  that  those  laws  which  condemn  a 
man  to  death  in  any  case  on  the  deposition  of  a  single  witness, 
are  fatal  to  liberty :  and  he  adds  this  reason,  that  the  witness 
who  affirms,  and  the  accused  who  denies,  make  an  equal 
[  358  ]  balance ' ;  there  is  a  necessity  therefore  to  call  in  a  third  man 
to  incline  the  scale.  But  this  seems  to  be  carrying  matters 
too  far :  for  there  are  some  crimes,  in  which  the  very  privacy 
of  their  nature  excludes  the  possibility  of  having  more  than 
one  witness;  must  these,  therefore,  escape  unpunished? 
Neither  indeed  is  the  bare  denial  of  the  person  accused,  equi- 
valent to  the  positive  oath  of  a  disinterested  witness.  In 
cases  of  indictments  for  peijury,  this  doctrine  is  better  founded; 
and  there  our  law  adopts  it:  for  one  witness  is  not  allowed  to 
convict  a  man  indicted  for  perjury;  because  then  there  is  only 
one  oath  against  another^.  (13)    Incases  of  treason  alsothereis 

^  See  StTr.II.  144.     Foster,  235.         «  Sp.  L.  b.l2.  c.3. 
«  Stat.  8  W.III.  C.4.  ^  Beccar.  c.13. 

^  St.  Tr.  V.  40.  «  10  Mod.  194. 


(12)  The  sense  of  this  clause  I  take  to  be,  that  no  overt  act  amount- 
ing to  a  distinct  independent  charge,  though  falling  under  the  same  head  of 
treason,  shall  be  given  in  evidence,  unless  it  be  expressly  laid  in  the  in- 
dictment;  but  still  if  it  amounteth  to  a  direct  proof  of  any  of  the  overt 
acts  which  are  laid,  it  may  be  given  in  evidence  of  such  overt  acts. 
Thus  in  Layer's  case,  6  St.  Tr.,  his  corresponding  with  the  pretender,  though 
not  laid,  and  though  made  treason  by  the  I2th  and  13th  of  king  Wil- 
liam,  was  given  in  evidence ;  for  it  directly  tended  to  prove  one  overt  act 
that  was  laid,  tw.  his  conspiring  to  depose  the  king,  and  to  place  the  pre- 
tender on  the  throne.  Foster,  845.  The  clause  of  the  act  thus  under- 
stood, provides  nothing  more  than  what  common  justice  and  sound  sense 
have  laid  down  as  an  essential  rule  in  all  crirbinal  pleading. 

(13)  In  the  case  referred  to,  the  chief  justice  says, ''  to  convict  a  man  of 
perjury,  a  probable,  a  credible  witness  is  not  enough,  but  it  must  be  a 
strong  and  clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant,  or  else  there  u  onljr  oath  against  oath."     This  authority 

must 
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the  accused's  oath  of  allegianccj  to  counterpoise  the  information 
of  a  shigle  witness  ;  atid  that  may  ]>erhaps  be  one  reason  why 
the  law  requires  a  double  testimony  to  convict  him;  though 
the  princijial  reason,  undoubtedly,  is  to  secure  the  subject 
from  being  sacrificetl  to  fictitious  conspiracies,  which  have 
been  the  engines  of  profligate  and  crafty  politicians  in  all  ages. 

Secondlv,  though  from  the  reversal  of  colonel  Sidney's 
attainder  by  act  of  parliament  in  1689'^  it  may  be  collected', 
that  the  mere  simihtude  of  hand-writing  in  two  papers  shewn 
to  a  jury,  without  other  concurrent  testimony,  is  no  evidence 
that  both  were  written  by  the  same  person  ;  yet  undoubtedly 
t!ie  testimony  of  witnesses,  well  acquainted  with  tlie  party's 
band,  that  they  believe  the  paper  in  question  to  have  been 
written  by  him,  is  evidence  to  be  left  to  a  jury  ^.  (H) 


Thirdly,  by  the  statute  21  Jac.I-  c.27.  a  mother  of  a  bas- 
tard child,  concealing  it*s  death,  must  prove  by  one  witness 
that  the  child  was  born  dead;  otherwise  such  concealment 
shall  be  evidence  of  her  having  murdered  it^  (15) 


h   St.  Tr.  Vni.473. 
^  SHAwfc,KC,  c.  46.  §52. 
J  Lord   Preston's  case,   A.B^  1690, 
St.  Tr.  IV.  453*     Franci»'i  case,  A.D. 


1716,     St.  Tr,  VI.  69*     Layer's  caJie, 
A.I).  1722,  Ibid.219,     Hi'tizi^'s css^, 
^-2>.  1758,-    4Btirr.644. 
"  SeepagJ9B* 


must  not  be  taken  Utcrally,  for  uDdoubteUly  »  jury  might  convict  of  per- 
jury as  of  any  other  crinie,  on  the  evidence  of  two  against  that  of  twenty* 
Mr,  Phillj[>s  remarks,  that  it  does  not  appear  to  have  been  kid  down  that 
tivo  witncssct  are  necessary  to  disprove  the  fact  sworn  to  by  the  defendant, 
nor  does  that  seem  to  he  absolutely  recjnisite.  But  at  least  one  witness 
h  not  sufficient ;  and  in  addition  to  his  testimony,  some  other  independent 
evidence  ought  to  be  produced.     Law  of  Evidence,  vol,i.  p.  148*  5th  ed, 

(14)  On  thb  sidyect  I  cannot  do  better  than  refer  the  student  to  Mr. 
Phi  I  lip  p»*8  Treatise  on  the  Law  of  Evidence,  vol.i,  p,  486.  5th  ed.,  where  the 
whole  subject,  and  particularly  the  evidence  against  Algernon  Sidney, 
which  was  more  than  the  act  of  parliament  states,  are  fulJy  considered. 

(15)  This  statute  is  repealed  by  the  45G.X  c.  58.,  the  third  and  fourth 
sections  of  which  enact  that  the  trial  of  women  charged  with  the  murder 
of  their  issue,  which,  born  alive  would  have  been  bastard,  shall  proceed 
upon  the  same  aale«  of  evidence  as  the  trial  of  any  otlier  murder  ;  but  thot 
if  the  jury  acquit  of  the  murder,  they  may,  in  case  the  evidence  warrants 
them,  ^nd  that  the  prisoner  was  delivered  of  a  child,  which  if  born  alive 
would  hare  been  bastafd,  and  that  she  endeavoured  to  conceal  the  birth 
thereof.     Upon  this  fbding,  the  statute  empowers  the  court  to  adjudge 

the 
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FomooHUiPf  att  fMreanfilwe  evidenoe  of  feknjp  Aoidd  be 
admitlied  eautiouslj;  far  the  hw  holdi^  that  it  is  bettor  that 
tesfjMlty'peffsoiu  escape,  than  that  oae  innoeent  snBbM.  And 
C  S^d  ]  sir  J/Laithmr  Hale  in  particular'  leys  down  two  rules  inost 
pnideni  aad  neoesaary  tn  be  obaerred :  1.  Never  to  convict  a* 
man  for  stedrng  the  goods  of  &  pevaon  onkaowiiy  merely  be- 
cause he  will  give  no  account  how  he  came  by  them,  unless 
an  aotaal  fidstqr  be  prsved  of  sach  goods :  and,  8;  Never  to 
Qonviot  any  person  of  murder  or  manslai^hter,  tiU  at  least  die 
body  befawd  dead;  on  aeceant  of  two  instances  he  moitiosa^ 
whm  peraons  were  executed  far  tbe  murder  ef  others,  w<bo 
wcve  then  alive,  but  missing. 

Lastly^  it  was  an  aatieiit  and  commonly  receiTed  psactice*, 
(derived  from  the  dvil  law,  and  which  also  to  this  day  obtaina 
in  the  kingdom  of  France  ^)  (16)  that,  as  counsel  was  not 
dlowed  to  any  prisoner  accused  of  a  capttri  crimen  so  neither 
shonU  be  be  suAMred  te  exodpate  himself  l^  the  testimonyr 
ofiany  witnesses^  And  therefore  it  deserves  to  be  rcmembeied^ 
to  the  honour  of  Mary  J.  (whose  early  sentiments,  tiU  her 
marriage  with  Philip  of  l^ain,  seem  to  have  been  humane 
and  generous^,)  that  when  she  appointed  sir  Richard  Morgan 
chief  justice  of  the  common  pleas,  she  injotned  him,  ^^  that 
*^  notwithstanding  the  old  error,  which  did  not  admit  any 
^  witness  to  speak,  or  any  other  matter  to  be  heard,  in  favour 
^  of  the  adversary,  her  mqesCy  being  party ;  her  highnesa*is 
*'  pleasure  was,  that  whatsoever  could  be  brought  in  favour  of 
<<  the, subject  should  be  admitted  to  be  heard  :  and  moreover, 
**  that  the  justices  should  not  persuade  themselves  to  sit  in 

1  9  Hal.  p.  C.2Sa  >  Dona.  puU.  bw.  b.  8.   t.  1. 

*•  ai.  Tr.L  pmaim.  MoiMmq.  ^  L.  Ii.  29.  c.H. 

^  Set  ptg.  17. 


thepgiaeinr  to  be  oaoMMtted  to  prisea  for  way  term  not  •seceding  two 


(1^  B)F  the  pPiiiat  French  law,  tbo  pritoner  not  onlj  na^,  }mt,  1  be^ 
Reve,  BMitt  ha^e  coiMMel ;  Ihat  ii^  if  be  msIbcb  no  cboiet  for  himielf,  the 
jiMlge  mutt  amgn  MiB  om,  or  the  wbole  proceedings  will  be  void.  Ctd^ 
d*Imtru&ti(m  (MmmeOt,  1.  ii<  9.294.  He  it  entitied  aleo  to  witneMes  peo* 
dnoed  at  hit  own  expenee,  in  evevy  stage-of  tbe  peocecdbigi.  IM.  I.ik 
t.l«S.  190.515.581. 
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**  judgment  otherwise  for  her  highness  than  lor  her  subject***** 
Afterwanls)  in  one  particular  instance,  (when  enibezxUiig  the 
queen's  military  stores  was  made  felony  by  statute  SI  Eli2, 
C.4.)  it  was  provided  J  that  any  person  impeached  for  such 
felony,  "  should  be  received  and  admitted  to  make  any  lawful 
**  proof  tlmt  he  could,  by  lawful  witness  or  otherwise^  for  his 
**  diJicharge  mnd  defence  :"  and  in  genertl  the  coitrts  grew  so 
heartily  asliumed  of  a  doctrine  so  uiirea^omable  md  oppt^esmve, 
ihftt  a  practice  was  grmlyally  introduced  of  examining  wit- 
ticases  for  the  prisoner^  but  not  mpon  oath*^ :  the  conAeqtience  [  360  ] 
of  whidi  still  was,  that  the  jury  ga%'e  less  credit  to  the  pri* 
soner's  evidence^  than  to  that  protluced  by  the  crown.  Sir 
Edward  Coke  ^  protests  very  strongly  against  this  tyrannic*! 
pract)ice;  declaring  that  he  nev^r  read  in  any  act  of  pari  in* 
ment,  book-case,  or  reconl,  tliat  in  crimioal  CMae  the  jmrty 
accused  iihoiikl  not  Imve  witnesses  sworn  for  Mm  ;  and  tlivre^ 
fore  there  was  not  so  mwch  as  mnHlla  juris  against  it*.  And 
the  house  of  commons  were  so  sensible  of  this  absurdity^  that, 
in  the  Mil  for  abolistiing  hostilitves  betweeti  EngfaiKl  and 
Scotland ^  when  felonies  committed  by  Eiigiishnien  in  Scot- 
land were  ordered  to  be  tried  in  one  of  the  tliree  northern 
counties,  they  insisted  on  a  clause,  and  carried  it"  agaitkst  the 
efforts  of  both  the  crown  aod  the  house  oi lonlsj  agatnst  the 
practice  of  the  oourts  'm  Engtaml,  and  Uie  express  kiw  of 
Scotland'*;,  *'  that  in  all  such  trials  for  the  better  diecovery  of 
"  the  truth,  ami  the  better  information  of  the  consciences  of 
^'  the  jury  aiid  jusliees,  there  shall  be  allowed  to  the  party 
**  arraigned  the  benefit  of  such  credible  witnesses  to  be  ex- 
*'  amified  upon  oatli  as  can  be  produced  for  his  denrhig  and 
*' justification."  (17)  At  latigth  by  die  statate  7  WJII.  c.S* 
the  same  measure  of  justice  was  established  thixMigl»oHt  all 
the  realm,  in  cases  of  treason  within  the  act :  and  it  was  after- 


^  HoUinetb*  1112.     Sc«  !>.  I.  7? . 
^  2  Bulst.  147,     Cro,  Cte.S93. 
'  3  Inst  79. 

*  See  alia  3  Hal  R  C.  SS3.  and  his 
y,264. 


t  Scut.  4Jac,L  c*L 

"  Com.  Joum.  4»5.  t^  18.  IS.  8^ 

aajiiii.iim. 

*/WJ.  4jup,  1607, 


(1 7}  la  die  affdiaaiiae  agaiait  awoiit  adtttany,  aad  llvmieiCton  alluded  to, 
p.«5.»  il  wat  eatasd,  that  die  fwrtiaiiailiBta^l  under  H,  might  produce  wit* 
iieiftai^  vrhoni  tht  court  iff«n  aut^<»i0N  «o  ^waitie  «n  oith.    Sn^ll* 

1650.1O.p.ia3. 
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wards  declared  by  statute  1  Ann*  st.2.  C.9.  thai  in  all  cases 
of  treason  and  felony  all  witnesses  Jbr  the  prisoner  should 
be  examinetl  upon  oatli,  in  like  manner  as  the  witaesses 
against  him. 

When  the  evidence  on  botli  sides  is  closed,  and  indeed 
when  any  evidence  hath  been  givenj  the  jury  cannot  be  dis- 
charged (unless  in  cases  of  evident  necessity*)  till  they  have 
given  in  their  verdict  (18);  but  are  to  consider  of  it,  and 
deliver  it  in,  with  the  same  forms,  as  upon  civil  causes :  only 
they  cannot,  in  a  criminal  case  which  touches  life  or  member, 

f  give  a  jnw^  verdict^.     But  the  judges  may  atljoum  while  the 

jury   are  withdrawn    to  confer,    and    return   to  receive    the 

361  ]  verdict  in  open  court*.  And  such  public  or  open  verdict 
may  be  either  general,  guilty,  or  not  guilty;  or  special,  set- 
ling  forth  all  tlic  circumstances  of  the  case,  and  praying  the 
judguient  of  the  courtj  whether,  for  instance,  on  die  facts 
stated,  it  be  murder,  manslaughter,  or  no  crime  at  all.  This 
is  where  they  daubl  the  matter  of  law,  and  therefore  cfrnse  to 
leave  it  to  the  detennination  of  the  court;  though  they  have 
an  uncjuestionable  right  of  determining  upon  all  the  circum- 
stances, and  finding  a  general  verdict,  if  they  think  proper  so 
to  Iiazard  a  breach  of  their  oatlis :  and  if  dieir  verdict  be 
notoriously  wrong,  they  may  be  punished,  and  the  verdict  set 
aside  by  attaint  at  the  suit  of  the  king;  but  not  at  the  suit  of 
the  prisoner  \  But  the  practice,  heretofore  in  use,  of  fining, 
imprisoning,  or  otherwise  punishing  jurors,  merely  at  the 
discretion  of  the  court,  for  finding  their  verdict  contrary  to 
the  direction  of  ilie  judge,  was  arbitrary,  unconstitutional,  and 
illegal ;  and  is  treated  as  such  by  sir  Thomas  Smith,  two 
hundred  years  ago  ;  who  accounted  "  such  doings  to  be  very 
^*  violent^  tyrannical,  and  contrary  to  the  liberty  and  custom 

»  Co.  Litt  227»    3  Inst.  110.     Fost,  *  3  St*Tr.  T9U     4  St,  Tr.  431,  455. 

ar*     Goiild*tcaic,  HiL  176-1.  485, 

y  2  H»l.  F.  c,  aoo.     a  Htwk*  F.C.  '2  Htl.  P.C.  3I0. 
C.47,  $  2. 


(18)  The  court  may  of  its  own  aathonty  ndjoum  criminal  cases,  wherttj 
bticli  ailjourn merit  bccomcK  necessary  for  the  ends  of  justice  ;  but  the  ju 
are  then  to  be  placed  under  the  cbtrge  of  bailifls  sworn  to  keep  them  K^  ^ 
gcther,  and  suflTer  no  nccess  to  them.    See  /?.  v.  Sfone,  6  T.  R,  550. 
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"  of  the  realm  of  England*,"  For,  as  sir  Matthew  Hale  well 
observes  %  it  would  be  a  most  imhappy  case  for  the  judge 
himself,  if  the  prisoner's  fate  depended  upon  his  directions; — 
unhappy  also  for  the  prisoner ;  for,  if  the  judge's  opinion  must 
rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet  in 
many  instances^,  where  contrary  to  evidence  the  jury  have 
found  the  prisoner  guilty,  their  verdict  hath  been  mercifully 
set  aside,  and  a  new  trial  granted  by  the  court  of  king's 
bench :  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
right  by  attaint.  But  there  hath  yet  been  no  instance  cf 
granting  a  new  trial,  where  the  prisoner  was  arquiited  upon 
the  firsts  (19.) 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then 
for  ever  quit  and  discharged  of  the  accusation  ^  except  he  be 
appealed  of  felony  within  the  time  limited  by  law.  And  upon 
such  his  acquittal  or  discharge  for  want  of  prosecution,  ht  [  362  ] 
shall  be  immediately  set  at  large  without  payment  of  any  fee 
to  the  gaolers  (20)  But  if  the  jury  find  him  guilty',  he  i$ 
then  said  to  be  corwicted  of  the  crime  whereof  he  stands  in- 
dicted. Which  conviction  may  accrue  two  ways ;  either  by 
his  confessing  the  offence  and  pleading  guilty ;  or  by  his  being 
found  so  by  the  verdict  of  his  country. 

*  Smith's  Commonw.  1.3.  c  I.  «  Stat  14  Geo.  1 1 1.  c.20. 

*  S  Hal.  P.C.  313.  ^  In  the  Roman  republic,  when  the 
**  1  Lev.  9.     T.  Jones,  163.  St.  Tr.     prisoner  was  convicted  of  any  ciqiital 

X.  416.  ofience  by  his  judges,  tlie  fbrm  of  pro- 

^  2  Hawk.  P.C.  c.  47.  $  IS.  noundng  that  conviction  was  something 

^  The  civil  law  in  sucl\  case  only  peculiarly  delicate  ;    not  that  he  w«b 

discbarges  him  from  the  same  accuser,  guilty,  but  that  he  had  not  been  enough 

but  not  from  the  same  accusation.     Ff.  upon  his  guard :  «  jxtrum  cavuse  vide' 

48.  2.  7.  §  2.  turr     (Festus,  325.) 

(19)  There  have  been  a  few  cases  in  which,  the  matter  being  really  of 
a  civil  nature,  such  as  the  liability  to  repair  a  road  or  bridge,  though  the 
form  of  the  proceeding  was  criminal,  the  court  has  in  fact,  though  not  in 
form,  granted  a  new  trial  after  a  verdict  of  acquittal.  The  mode  of  doing 
this  has  been  by  staying  the  entry  of  the  judgment  upon  the  verdict,  till 
the  prosecutor  has  preferred,  and  tried  a  second  indictment ;  by  which 
means  the  defendant  is  prevented  from  pleading  the  former  acquittal  in 
bar.  These  cases  have  been  few,  and  granted  only  under  special  circum- 
stances.   See  them  referred  to  in  R,  v.  Wandsworth,  1  B.&  A.63. 

(20)  But  in  cases  of  misdemesnor  he  is  compelled  to  the  pajrment  of 
certain  fees  to  the  officers  of  the  court,  the  justice  of  which  is  not  very 
obvious. 
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When  Uic  oflfender  is  thus  convicted^  tkere  mrc  two  coUa* 
leml  circumstances  that  itn mediately  arise.  1.  On  a  conTicttoii 
(or  even  wpon  &n  acquittal  where  there  was  a  reasooabk 
groutid  to  prosecute,  atul  in  fact  a  bona^fide  prosecution )  far 
any  grand  or  petit  larciny  or  other  ielony^  the  reasondUe 
€xpen8es  of  prosecution,  and  also,  if  the  proseeutcn*  be  poor, 
«  cotnpensaiion  for  his  trouble  and  loss  of  tinie,  are  by  statuies 
£i5Geo.II.  C.S6.  and  18  Geo.  III.  c.l9.  to  be  allowed  htm 
out  of  tJie  county  stock,  if  he  petidons  the  judge  for  tliafc 
|MJipo9e:  and  by  statute  ^7  Geo.  IL  c.3.  explarneil  by  tire 
«MM  liatule  18  Geo.  III.  c.  19,,  all  [>ersoDs  appearing  upon 
recognizance  or  siibptrna  to  give  evidence  [for  the  crown»l 
whetlier  any  indictment  be  preferred  or  no,  and  as  well  with- 
4iitt  conviction  as  witli  it^  are  entitled  to  be  paid  their  charges, 
with  a  farther  allowance  (if  poor)  for  their  trouble  and  loss  of 
lifiM*  (21)  S.  On  a  conviction  of  larctrry  in  parlicukr,  the 
prosecutor  sltali  hav^  restitution  of  his  goods,  by  virtue  of  tiie 
Oatule  21  Hen.VIIL  c.  11.  For  by  tlic  oommon  bw  there 
was  no  restitution  of  goods  upon  an  iiidictment,  because  it  is 
at  the  suit  of  the  king  only ;  and  therefore  the  party  was 
^nlwrowl  to  brijig  mi  appeal  of  robbery,  in  order  to  have  his 
yodis  again  \  But^  it  being  cons^idered  that  tlie  party  prose- 
cuting the  offender  by  indictment,  deserves  to  the  fiiU  as 
much  eneouragenient  as  he  who  prosecutes  by  appeal,  this 
ctatute  was  made,  which  enacts,  that  if  any  person  be  convicted 
of  larciny,  by  the  evidence  of  the  party  robbed,  [the  owner  of 
the  goods,  or  any  other  by  their  procurement^]  he  shall 
liave  full  restitution  of  his  nioney,  goods,  and  chattels;  or  the 
[  363  ]  varlfie  ef  tbem  out  of  the  offender's  goods,  if  he  has  any,  by  a 
writ  to  be  granted  by  the  justices.  And  the  construction 
of  this  act  havbg  been  in  great  measure  conibrnmble  to  the 
law  of  appeals,  it  has  therefore  in  practice  superseded  the 
use  of  appeals  of  larciny.  For  instance,  as  fomierly  upon 
apjiealsS  so  now  upon  indictments  of  larciny,  this  writ  of 
restitution  shall  reach  the  goods  so  stolen,  notwithstanding 

*  3  tait  243.  ^  Brecton,  *U  caroH,  G.33* 

(31)  h  is  much  to  he  regrcttctl  that  these  tiilutary  actsjire  not  exteiul^ 
to  cases  of  iiiisdeniesnor,  in  which  very  often  equal  hardship  to  the  indi- 
vifhjal,  ami  equal  benefit  to  the  public,  arisie  from  tlie  proiecutioa  m  ia 
eatef  of  felony.     One  of  the  evil  consequences  h  tnentioned  at  p,  J€4* 


I 
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the  property*  of  them  is  endeavoured  to  be  altered  by  sale  in 
market  overt  ^  And  though  this  may  seem  somewhat  hard 
upon  the  buyer,  yet  tlie  rule  of  law  is  that  "  spdiatus  debet ^ 
*'  afite  omnia,  restihd ;"  especially  when  he  has  used  all  the 
diligence  in  his  power  to  convict  the  felon.  And,  since  the 
case  is  reduced  to  this  hard  necessity,  that  either  the  owner 
or  the  buyer  must  suffer ;  the  law  prefers  the  right  of  the 
owner,  who  has  done  a  meritorious  act  by  pursuing  a  felon  to 
condign  punishment,  to  the  right  of  the  buyer,  whose  merit  is 
only  negative,  that  he  has  been  guilty  of  no  un&ir  tranfr^ 
action.  (22)  And  it  is  now  usual  for  the  court,  upon  tbe- 
conviction  of  a  felon,  to  order  (without  any  writ)  immediate 
restitution  of  such  goods,  as  are  brought  into  court,  to  be 
made  to  the  several  prosecutors.  Or  else,  secondly,  without 
such  writ  of  restitution,  the  party  may  peaceably  retake  his 
goods,  wherever  he  happens  to  find  them^  unless  a  new 
property  be  fairly  acquired  therein.  Or,  lastly^  if  the  felon 
be  convicted  and  pardoned,  or  be  allowed  his  clergy,  the 
party  robbed  may  bring  hb  action  of  trover  against  him  for 
his  goods ;  and  recover  a  satis&ction  in  damages.  But  such 
action  lies  not  before  prosecution :  for  so  felonies  would  be 
made  up  and  healed  ^ :  and  fdso  recaption  is  unlawful,  if  it  be 
done  with  intention  to  smother  or  compound  the  larciny ;  it 
thea  becoming  the  lieinous  ofience  of  theft-bote,  as  was  men-^ 
tioned  in  a  former  chapter". 

It  is  not  uncommon,  when  a  person  is  convicted  of  a  mis* 
demesnor,  which  principally  and  more  immediately  affects 
some  individual,  as  a  battery,  imprisonment,  or  the  like,  for 

»  See  VoL  II.  piig.450.  »  1  Hal.  P.  C.  546. 

k  1  Hal.  P.C  543.  ■  Seepag.133, 

1  See  Vol.111,  pag.  4. 

(22)  It  should  seem  that  the  sale  in  market  overt  to  a  bond  fide  pur- 
chaser, between  the  original  taking  and  the  attainder  of  the  felon,  does 
operate  a  sort  of  conditional  change  of  Uie  property ;  for  the  owner  can 
only  sue  for  the  value  of  the  goods  any  person  in  possession  of  them,  at 
or  after  the  convictbn;  in  the  interval  they  are  not  the  property  of  the 
original  owner,  but  of  the  vendee ;  and  if  that  vendee  dispose  of  them  be- 
fore attainder,  though  with  nodee  of  the  felony,  he  is  not  liable.  -Hor- 
wood  V.  Sndth^  2T.R.750.  Nor  does  the  statute  extend  to  goods  obtained 
from  the  owner  merdly  by  fraud,  without  larciny. 
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the  court  to  permit  the  defendant  to  speak  with  the  pnmcuior 
[  S64  3  before  any  judgment  is  pronounced ;  and  if  the  prosecutor 
declares  himself  satisfied,  to  inflict  but  a  trivial  punishmenU 
This  is  done  to  reimburse  the  prosecutor  his  expenses,  and 
make  him  some  private  amends,  without  the  trouble  and  cir* 
cuity  of  a  civil  action.  But  it  surely  Is  n  dangerous  practice; 
and  though  it  may  be  intrusietl  to  tiie  prudence  and  discretion 
of  the  judges  in  the  superior  courts  of  record,  it  ought  never 
to  be  allowed  in  local  or  inferior  jurisdictions,  such  as  the 
quarter-sessions;  where  prosecutions  for  assaults  are  by  these 
means  too  frequently  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  justice*  Above  all,  it  should 
never  be  sufl'ered,  where  the  testimony  of  the  prosecutor  him- 
self is  necessary  to  convict  tlie  defendant:  for  by  these  means, 
the  rules  of  evidence  are  entirely  subverted  ;  the  prosecutor 
becomes  in  effect  a  plaintiiT,  and  yet  is  suffered  to  bear  wit- 
ness for  himself.  Nay,  even  a  voluntary  forgiveness,  by  tlie 
party  Injured,  ought  not  in  true  policy  to  intercept  the  stroke 
of  justice.  "  This,"  says  an  elegant  writer  ^,  (who  pleads 
with  equal  strength  for  the  certaifUy  as  for  the  hnit^  of 
punishment,)  "  may  be  an  act  of  good-nature  and  humanity, 
**  but  it  is  contrary  to  the  good  of  the  public.  For,  although 
*'  a  private  citizen  may  dispense  witii  satisfaction  for  his 
**  private  injury,  he  cannot  remove  the  necessity  of  public 
*'  example.  The  right  of  punishing  belongs  not  to  any  one 
**  Individ iml  In  particular,  but  to  the  society  in  general,  or  the 
**  sovereign  wlio  represents  that  society ;  and  a  man  may 
"  renounce  his  own  portion  of  this  right,  but  he  cannot  give 
**  up  that  of  Qlliers." 


•  Becc,  clvAQ, 
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CHAPTER   THE    TWENTY-EIGHTH. 


OP  THE  BENEFIT  OF  CLERGY, 


A  FTER  trial  and  conviction,  the  judgment  of  the  court 
regulariy  follows  unless  suspended  or  arrested  by  some 
intervening  circumstance;  of  which  the  principal  is  the  benefit 
of  clergy :  a  title  of  no  small  curiosity  as  well  as  use ;  and 
concerning  which  I  shall  therefore  enquire :  I .  Into  its  ori- 
ginal, and  the  various  mutations  which  this  privilege  of  clergy 
has  sustained.  2.  To  what  persons  it  is  to  be  allowed  at  this* 
day.    S.  In  what  cases.     4.  The  consequences  of  allowing  it;. 

I.  Clergy,  the  jnivilegium  clertcale^  or  in  common  speech',* 
the  benefit  of  clergy^  had  its  original  from  the  pious  regard  paid 
by  Christian  princes  to  the  church  in  its  infant  state ;  and'thec'^ 
iU  use  which  the  popish  ecclesiastics  soon  made  of  that  piOus 
regard.     The  exemptions  which  they  granted  to  the  church,, 
were  principally  of  two  kinds ;  1.  Exemption  of  placesjcon^^ 
secrated  to  religious  duties,  from  criminal  arrests,  which  was 
the  foundation  of  sanctuaries  :    2.  Exemption  of  the  personSs 
of  clergymen  from  criminal  process  before  the  secular  judge 
in  a  few  particular  cases,  which  was  the  true  original  and. 
meaning  of  the  privilegium  clericale. 

But  the  clergy  increasing  in  wealth,  power,  honour,  num-. 
ber,  and  interest,  began  soon  to  set  up  for  themselves :  and 
that  which  they  obtained  by  the  favour  of  the  civil  govern- 
ment, they  now  claimed  as  their  inherent  right :  and  as  a 
right  of  the  highest  nature,  indefeasible,  and  jure  divino  \ 

*•  The  principal  argument  upon  which    <<  anointed,   and  do  my  prophets  na 
they  founded  this  exemption  was  that    **  harm.*'    (Keilw.  181.) 
text  of  Scripture ;  **  Touch  not  mine  . 
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By  their  canons  therefore,  and  constitutions,  they  endeavoured. 
at,  and  wliere  they  met  with   easy  princesj  obtained  a  vast 
extension  of  these  exemptions  i  as  well  in  regard  to  the  enniesij 
themselvesj  of  which  the  hst  becanie  qiiite  universal**;  as  in 
regard  to  the  persons  exempted,  among  whom  were  at  lenj 
comprehended  not  only  every  litde  subordinate  officer  belongi^l 
ing  to  the  church  or  clergy,  but  even  many  that  were  totally 
laymen. 

In  England,  however,  although  the  usurpations  of  the  pop 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely 
exterminated  his  sujiremacy,  yet  a  total  exemption  of  the 
clerg)^  from  Kccular  jurisdiction  could  never  be  thoroughly  J 
eflfected,  though  often  eiuleavoured  by  the  clergj"  ^ :  and 
therefore,  though  I  lie  antient  privilegium  clencale  was  in  sonw 
capital  cases,  yet  it  was  not  umversaih/  allowed.  And  in 
those  particular  cases,  the  use  was  for  the  bishop  or  ordinary 
to  demand  his  clerks  to  be  remitted  out  of  the  king's  court 
as  soon  as  tliey  were  indicted  :  concerning  the  allowance  of 
which  demand  there  was  for  many  years  a  great  uncertainty**: 
till  at  lengdi  it  was  finally  settled  in  the  reign  of  Henry  the 
sixth,  that  the  prisoner  should  first  be  arraigned ;  and  might 
either  then  claim  his  benefit  of  clergy,  by  way  of  dechnatory 
plea;  or,  after  convict ia?!,  by  way  of  arresting  judgment* 
This  latter  way  is  most  usually  practbed,  as  it  is  more  to  tlie 
satisfaction  of  the  court  to  have  the  crime  previously  ascer* 
tained  by  confession  or  the  verdict  of  a  jury :  and  also  it  ifll 
more  advantageous  to  the  prisoner  himself,  who  may  }K)ssibly| 
be  acquitted,  and  so  need  not  the  benefit  of  his  dei^ 
all.  (1) 


Originally  the  law  was   held,    that   no  man  should  l>e 

admitted  to  the  privilege  of  clergy  but  such  as  had  the  habi- 

[  367  2  ^'^'^  ^^  tonmram  clericalem  **     But  hi  process  of  time  a  much 

wider   and   more    comprehensive  criterion   was  established; 

every  one  that  could  read  (a  mark  of  great  learning  in  those 


^  Aw  Vol.  IIL  t»H'6S. 

*  2  Hd,  p.  C  377. 


(1)  8ee  ante,  p.333.  a.  ()}. 
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days  of  ignorance  and  her  sister  superstition)  being  accounted 
a  clerk  or  denctis^  and  allowed  the  benefit  of  clerkship,  though 
ntfither  initiated  in  holj^  orders,  nor  trimmed  with  the  cleri- 
cal tonsure.  But  when  learning,  by  means  of  the  invention 
of  printing,  and  other  concuiTent  causes,  Wgan  to  be  more 
generally  disseniinated  than  formerly;  and  reading  was  no 
longer  a  competent  proof  of  clerkship,  or  being  in  holy 
orders;  it  was  found  that  as  many  laymen  as  divines  were 
admitted  to  tht  jjrivi'iegmm  tUrkak :  and  therefore  by  statute 
4  Hen.  VII,  c.  13.  a  distinction  was  once  more  drawn  be- 
tween mere  lay  scholars,  and  clerks  that  were  really  in 
orders-  And»  though  it  was  thoufrht  reasonable  still  to  miti- 
gate the  seventy  of  the  law  witli  regard  to  the  former,  yet 
they  were  not  put  upon  the  same  footing  witli  actual  clergy; 
being  subjected  to  a  slight  degree  of  punishment,  and  not 
allowed  to  claim  the  clcricid  privilege  more  than  once.  Ac- 
cordingly the  statute  directs  that  no  person  once  admitted 
to  tlie  benefit  of  clerg)^  shall  be  admitted  thereto  a  second 
time,  unless  he  produces  his  orders  :  and  in  order  to  distin- 
guisli  their  persons,  all  laymen  who  are  allowed  this  privilege 
shall  be  burnt  with  a  hot  iron  in  the  brawn  of  the  left  thumb. 
This  distinction  between  learned  laymen,  and  real  clerks  in 
orders,  was  abolished  for  a  time  by  the  statutes  28  Hen.  VI 1 1, 
c.  1,  and  32Hen*VIIL  c.3.>  but  it  is  held'  to  have  been 
yirtually  restored  by  statute  J  Edw^VI.  c.  12.  which  statute 
also  enacts,  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliiunent,  may  have  die  beoelit 
of  their  peerage,  equivalent  to  that  of  clergy,  for  the  first 
oifence,  (although  they  cannot  read,  and  without  being  burnt 
in  the  hand,)  for  all  oifeiices  then  clergyable  to  commoners, 
and  also  for  the  crimes  of  house-breaking,  highway-robbery, 
horse-stealing,  and  robbing  of  churches.  (2) 

^  Hob,  S94.     S  H«i.  P.  C.  375. 

(2)  The  term  peer  includes  pd«f«tte9  also.  See  Uie  cofie  of  ducbeRs  of 
Kiogston,     1 1  St.Tr  262. 

This  is  one  of  the  very  few  case*  of  jirivilegc  retoitied  m  the  Engirsh 
law  ;  ami  of  all  privileges,  that  of  inipunity  in  ihc  commission  of  crime,  is 
the  most  disgraceful  to  thoie  who  enjoy  it,  and  the  most  odious  to  tliose 
who  are  dd>nrred  from  it.  By  this  law  u  peer  may,  at  th«?  day,  rob  on 
the  highwiiy,  steal  horses  onte,  break  a  housie,  or  rob  a  eluirdi  (crimes 
capital  in  a  conniJoner,)  and  is  liable  to  no  personal  panishnient  what- 
ever. 
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After  tbii;   burning,    the  lally,    and    before    it   the    real 
clerf^Vs  were  discharged  from  the  sentence  of  the  law  in  the 
king's  court,  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclesiastical  canons.     Whereupon  tlie  , 
ordinary,  not  satisfied  with  the  proofs  adduced  in  the  profane 
secular  court,  set  himself  fonnally  to  work  to  make  a  purgn;*! 
tion  of  the  offender  by  a  new  canonical  trial ;   although  he  | 
had  been  previously  convicted  by  his  country,  or  perhaps  by  j 
his  own  confession  ^.     This  trial  was   held   before  the  bishop 
in  person,  or  his  deputy;  and  by  a  jury  of  twelve  clerks  ;  and 
there,  first,  the  party  himself  was  required  to  make  oath  of 
his  own  innocence ;  next,   there  was  to  be  the  oath  of  twelve  ( 
compurgators,  who  swore  they  believed   he  spoke  the  truth  ; 
then,  witnesses  were  to  be  examined  upon  oath,  but  on  be- 
half of  the  prisoner  only;  and  lastlvj  the  jury  were  to  bring  i 
in  their  verdict  upon  oath,  which  usually  acquitted  the  pri- 
soner; otherwise,    if  a  clerk,   he  was  degraded,    or   put  to 
penance^.     A  learned  judge,  in  the  beginning  of  the  last  cen- 
tuiy  ^,  remarks  with  much  indignation  the  vast  compUcatioa  ^ 
of  perjury  and  subornation  of  perjury,  in  this  solemn  farce 
a  mock  trial ;  the  witnesses,  the  conjpurgators,  and  the  jtiry^I 
being  all  of  Uiem  partakers  in  the  guilt :  the  delinquent  party] 
also,  though  convicted  before  on  the  clearest  evidence,  ancf^ 
conscious  of  his  own  offence,  yet  w*as  permitted  and  almost 
compelled    to  swear  himself  not  guilty :    nor  w^as  the  good 
bishop  himself,  under  whose  countenance  this  scene  of  wicked- 
ness was  daily  transacted,  by  any  means  exempt  from  a  shartfJ 
of  it.     And  yet  by  this  purgation  the  party  was  restored  till 
his  credit,  his  liberty,   his  lands,  and  his   capacity  of  pur 
chasing  afresh,  and  was  entirely  made  a  new  and  an  iiinocer 
man. 

This  scandalous  prosthution  of  oaths,  and  the  forms  ot 
justice,  in  the  almost  constant  acquittal  of  felonious  clerks  bvj 
purgation,  was  the  occasion,  tliat,  upon  very  heinous  miii 
I  369  ]  notorious  circumstances  of  guilt,  the  temporal  courts  would 
not  trust  the  ordinary  with  the  trial  of  the  offender,  bui 
delivered  over  to  him  the  ciinvicled  clerk,  absque  ^nifgatione 
Jucierida :  in  which  situation  the  clerk  convict  cotlld  not  make 

•  3  P,  M'liu.  147.      Hob,  iB&, 
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purgation;  but  was  to  cootiiiiie  111  prison  during  life^  and 
was  incapable  of  acquiring  any  personal  property,  cr  receiv-* 
ing  the  profits  "of  his  lands,  unless  the  king  should  please  to 
pardon  him.  Both  these  courses  were  in  some  degree  excep- 
tionable; the  latter  being  perhaps  too  rigid,  as  tlic  former 
was  productive  of  the  most  abandoned  perjury.  As  there- 
fore these  mock  trials  took  their  rise  from  factions  and  popish 
tenets,  tending  to  exempt  one  part  of  die  nation  from  the 
general  municipal  law^  it  became  high  time,  when  the  reform- 
ation was  thoroughly  established,  to  abolish  so  vain  and  im- 
pious a  ceremony.  (3) 

AccoHDiNOLY  the  statute  of  18  Eliz.  c.7.  enacts,  that,  for 
the  avoiding  of  such  perjuries  and  abuses,  after  the  offender 
has  been  allowed  his  clergy,  he  shall  not  be  delivered  to  the 
ordinary,  as  formerly;  but,  upon  such  allowance  and  burn- 
ing in  the  hand,  he  shall  fortliwith  be  enlarged  and  delivered 
out  of  prison;  with  proviso,  that  the  judge  may,  if  he  thinks 
fit,  continue  the  offender  In  gaol  for  any  time  not  exceeding 
a  year.  And  thus  the  law  continued  for  above  a  century, 
unaltered,    except  only  that   the  statute  of  2lJac. I,  c.6. 


{>)  Mr,  Barrington  observes  very  truly,  that  we  arc  not  to  jtitlge  of  the 
propriety  of  the  Benefit  of  clergy,  by  the  present  state  of  the  country ;  and 
point*  out  that  while  it  was  confined  in  its  objects  to  actnnl  priests,  the  in- 
convenience was  far  less  than  h  commonly  supposed,  because  such  crimes 
only  were  within  the  benefit  as  a  munificently  provided  priesthoo[l  had 
little  temptation  to  commit.  Lord  Hobart,  in  a  case  which  is  full  of  learn- 
ing and  curious  informadon  on  the  subject,  &ays,  **  the  benefit  of  clergy  is  a 
refuge  provided  by  common  law  in  favour  of  learning  to  save  the  life  of  an 
oHentler  literate  in  certain  cases ;  (though  I  will  not  deny  bnt  that  11  took 
its  original  by  occasion  of  the  canon  law,  and  in  favour  of  the  church) 
and  was  ever  ruled,  not  by  any  fixed  canon  law,  but  ordered  and  qualified 
by  the  king's  court,  according  to  convenicncy.  As  the  king's  courts  did 
extend  it  beyond  the  canon  law,  so  did  they  straiten  it,  and  deny  it  In 
cases,  and  persons,  and  times  where  the  canon  law  did  grant  it,** 

It  is  obvious,  indeed,  that  by  the  forfeiture  of  goods  which  attended 
clergy,  and  the  power  of  forbidding  purgation,  the  courts  on  the  one  hand 
were  able  in  almost  every  case,  to  impose  a  punishment  adequate  to  the 
offence;  and  on  the  other  to  prevent  that  complication  ofperjur)%  and 
that  mockery  of  justice,  which  the  author  so  strongly  complains  of,  Barr. 
Obs,  4^5.  4lhed.  Scark  \.  Wil/ianui,  Hob.  288.  See  also  the  answers  of 
llie  judges  to  the  lords,  delivered  by  the  chief  baron  on  the  subject  o£ 
clergy,  in  the  Duchess  of  Kingi^on's  trial.     1 1  St.Tr.  Q€o. 
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allowed,  that  women  convicted  of  simple  krcinies  under  the 
vidue  of  ten  shillings  sliould  (not  properly  have  the  benefit 
of  clergy,  for  they  were  not  called  upon  to  read;  but)  be 
burned  in  the  hand,  and  whipped,  stocked,  or  imprisoned  for 
any  time  not  exceeding  a  year.  And  a  similar  indulgence, 
by  the  statutes  3^4.  W.  &  M.  c.  9.  and  4  &  5  W.  &  M.  c.24, 
was  extended  to  women,  guilty  of  any  clergyable  felony  what- 
soever; who  were  allowed  once  to  claim  the  benefit  of  the 
statute^  in  like  manner  as  men  might  claim  the  benefit  of  clergy^ 
and  to  be  discharged  upon  being  burned  in  tlie  hand,  and 
imprisoned  for  any  lime  not  exceeding  a  year.  The  punisii- 
ment  of  burning  in  the  hand^  being  found  ineffectual,  was  I 
[  370  ]  also  changed  by  statute  10  &  1 1  W.  Ill,  c.23.  into  burning  in 
tile  most  visible  part  of  the  left  cheeky  nearest  llie  nose :  but 
such  an  indelible  stigma  being  found  by  experience  to  render 
offenders  desperate,  this  provision  was  repealed,  about  seven 
years  afterwards,  by  statute  5  Ann.  c.6.,  and  till  that  period, 
all  women,  all  peers  of  parliament  and  peeresses,  and  all  male 
commoners  who  could  read,  were  discharged  in  all  clergjable 
feionies ;  the  males  absolutely,  if  clerks  in  orders ;  and  other 
commoners,  both  male  and  female,  upon  branding;  and  peers  i 
and  peeresses  without  branding,  for  the  first  oflTence :  yet  all 
liable  (excepting  peers  and  peeresses),  if  the  judge  saw  oc- 
casion, to  imprisonment  not  exceeding  a  year.  And  those 
men  who  coultl  not  read,  if  under  the  degree  of  peeragei 
were  hanged. 

ArTEnwARDS,  indeed,  it  was  considered,  that  education  and 
learning  w^cre  no  extenuations  of  guilt,  but  quite  the  reverse : 
and  tliat,  if  the  punishment  of  death  for  simple  felony  was  too 
severe,  for  those  who  had  been  liberally  instructed,  it  was  a 
Jmiiorif  too  severe  for  the  ignorant  abo.  And  therefore  by 
the  same  statute  5  Ann.  c.6.  it  was  enacted,  that  the  benefit 
of  clergy  should  be  granted  to  all  those  who  were  entitled  to 
ask  it,  without  requiring  them  to  read  by  way  of  conditional 
merit.  And  experience  having  shewn  that  so  very  universal 
a  lenity  was  frequently  inconvenienr,  and  an  encouragement 
to  commit  the  lower  degrees  of  felony ;  and  that  though  capi- 
tal punishments  were  too  rigorous  for  these  inferior  offences, 
yet  no  punislnnent  at  all  (or  next  to  none)  was  as  much  tofi 
gentle  ;  it  was  further  enacted  by  the  same  statute,  that  wlien 
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any  person  is  convicted  of  any  theft,  or  krciny,  and  burnt  in 
the  h«nd  for  the  same  according  to  the  antient  law,  he  shall 
also,  at  the  discretion  of  the  judge,  be  committed  to  the  house 
of  correction  or  public  workhouse,  to  be  there  kept  to  hard 
labour,  for  any  time  not  less  than  six  months^  and  not  ex* 
ceeding  two  years ;  with  a  power  of  inflicting  a  double  con« 
finement  in  case  of  tlie  parly's  escape  from  the  tirsU  And  it 
was  also  enacted  by  the  statute  4  Geo.L  c»  IL  and  6  Geo,L 
t*  2S*  that  when  any  persons  shall  be  convicted  of  any  larciny, 
either  grand  or  petit,  or  any  felonious  steaUng  or  taking  of  [  371  ] 
money  or  goods  and  chattels  either  from  the  person  or  the 
liouse  of  any  otiier,  or  in  any  other  manner,  and  who  by  the 
law  shall  be  entided  to  the  benefit  of  clergj',  and  liable  only 
to  the  penalties  of  burning  in  the  hand  or  whipping,  the  court 
in  their  discretion,  instead  of  such  burning  in  the  hand  or 
whipping,  may  direct  such  offenders  to  be  transported  to 
America,  (or  by  statute  IS)  Geo.  I II.  c.74.  to  any  other  parts 
beyond  the  seas)  for  seven  years;  atid,  if  they  return  or  are 
seen  at  large  in  this  kingdom  within  tliat  time,  it  shall  be 
felony  without  benefit  of  clergy*  And  by  the  subsequent 
statute.s  16  Geo*II.  c*15-  aiid  8  Geo.  Ill,  c.  Ij5.  many  wise 
provisions  are  made  for  the  more  speedy  and  effectual  exe- 
cution of  the  laws  relating  to  transportation,  and  the  con- 
viction of  such  as  transgress  them.  But  now,  by  the  statute 
19  Geo.  Ill,  c.  74-.  all  offenders  liable  to  transportation  may 
in  lieu  thereof,  at  the  discretion  of  the  judges,  be  employed^ 
if  males,  (except  in  the  case  of  petty  larciny,)  in  hard  labour 
for  the  benefit  of  some  public  navigation  (4) ;   or  whether 


(4)  The5G.4.c.84.  repeali  the  isG.H.cAS,  nntl  bG.S,  cAS.mwtU 
■s  sevemi  other  Inter  statutes,  so  far  as  regards  the  present  sul»ject : 
Its  object  is  twofold,  to  regulate  what  is  culled,  the  ptini«htneftt  of  the 
hulks,  and  that  of  tnimportolioR.  The  first  of  tl»ese  was  introduced  by 
the  16G.5.  C.43.,  tt  temporary  act,  when  the  disturbiinccs  in  the  Ame- 
rican colonics  had  interrupted  the  transportation  of  conticta  to  that 
countr)%  The  19G.3.  c.74.  wa«  also  tempomrj' as  far  ii»  regarded  the 
hidks,  and  for  many  years  confinement  in  them  hm  ceased  to  he  a  punish- 
ment, which  may  be  fonnAlly  pronounced  for  any  offence ;  but  male  ©f- 
fendcrs  under  sentence  of  death,  and  reprieved  during  pleasure,  or  under 
tentence  of  tranftportation,  have  been,  ond  by  the  recent  net  stifl  maybe, 
sent  to  them  temporarily,  or  until  trnn sport ation  j  and  it  very  commonly 
happens^  that  those,  who  are  sentenced  to  transportation  for  seven  yeor« 
only,  pans  Uie  whole  oC  ti\t  period  in  the  hulki».     In  1612,  a  r«rport  upon 
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males  or  females*  may  in  all  cases  be  confined  to  hard  labour 
in  certain  peaitentiary  houses,  to  be  erected  by  virtue  of  the 

the  state  of  the  hulks  was  made  to  the  house  of  commona  by  the  com- 
inittee  then  sitting  on  the  laws  relating  to  peiiJtentiiiries,  and  in  conse- 
ctiience  of  their  suggestions,  several  useful  meastires  of  reform  and  rcgu- 
btlon  were  adopted.  These  are  carried  on  by  the  recent  act :  each  hulk 
18  placc<l  under  an  overseer,  who  is  to  reside  in  it,  with  a  sufficient  num- 
ber of  officers  and  guardi ;  he  is  invested  with  the  same  power  as  a  gaoler 
over  his  prisoners,  like  him  is  answerable  for  their  escape ;  may  inflict 
motierale  f>unishment  for  disorderly  conduct,  is  to  see  them  fed  and  clothed, 
wnd  to  keep  them  to  labour  according  to  his  instructions.  Over  the  w^hole 
is  placed  a  supcrintendant,  (with  an  assistant  or  deputy  if  necessary)  who 
is  to  inspect  thenj  all  minutely  four  times  in  the  year  at  least,  ascertain 
their  condition,  ejtamine  into  the  behaviour  both  of  the  overseers  and  pri- 
soners,  the  amount  of  the  e^irnings,  and  the  expences  of  the  establishment ; 
upon  all  which  he  is  to  make  two  reports  at  least  in  the  year  to  the  secre- 
tary of  state^  which  are  to  be  laid  before  parliament.  Under  these  regu- 
lations, the  bulks  are  a  species  of  prison,  equal  perhaps  lo  any  other  in 
respect  of  health,  and  superior  in  point  of  economy  ;  but  they  must  always 
remain  inferior  in  the  capability  of  inspection,  and  clasafication,  and  in  aU 
the  means  of  preserving  that  perpetual  and  watchful  discipline,  from  which 
alone,  if  from  any  thing,  the  reformation  of  offenders  may  be  expected- 

With  respect  to  transportation  the  act  seeks  to  revive  what  was  much 
declining  in  the  minds  of  the  lower  orders,  the  salutary  terror  once  in- 
apired  by  this  mode  of  punishment-  The  convict  under  sentence  may  now 
be  kept  to  hard  labour  in  prison  or  the  hulks  before  he  sails;  during  the 
voyage  his  misliuhaviour  nuiy  be  punished  by  the  surgeon  of  the  ship,  ac- 
cording to  authority  given  by  the  secretary  of  si^te ;  upon  his  landing,  the 
governor  of  the  colony  acquirer  a  property  in  his  service,  and  may  assign 
him  over  to  any  other  person  j  such  assignee  thereby  acquiring  the  aame 
property  and  power  of  re-assignment. 

Go  the  other  hand,  in  protection  of  the  convict,  no  punishnient  duriiig 
the  passage  is  to  be  inflicted  on  him  by  the  surgeon,  except  with  the  ttp~ 
probntion  in  writing  of  the  master  or  principal  officer  of  the  ship ,-  and  the 
punishment  with  such  approbation,  and  the  particulars  of  the  oflence  must 
be  entered  the  same  day  on  the  ship's  log-book,  under  a  penalty  of 
20/.  Further,  as  mL-ritorious  convicts  under  remission  of  labour  from  the 
governor,  have  jometiroes  by  their  industry  acquired  property,  the  statute 
protects  such  persons  in  the  enjoyment  of  it,  and  gives  them  a  right  of  * 
aetioQ  for  the  recovery  of  it,  and  for  any  injury  sustained  by  them. 

Some  provision  of  thb  kind  was  necessary,  as  will  be  seen  by  consi- 
dering a  case  that  has  arisen  under  the  mG.J.''.  e.  47.  Oy  this  statute  hi* 
majesty  is  empowered  to  authori/e  the  governor  or  lieutenant  governor  of 
any  place  to  which  convicts  are  transported  to  remit  either  absolutely  or 
conditionally  the  whole  or  any  part  of  their  term  of  transportation  ;  which 
remission  h  to  be  of  the  same  elTect  as  if  his  majesty  Imd  dgnified  his  in- 
tention of  mercy  under  the  sign  manual.  And  the  names  of  such  conFicti 
are  to  be  in^icrtcd  in  the  next  general  pardon  which  *ball  i*n^$  the  grent 
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said  act,  for  the  several  terms  therein  specified,  but  in  no  case 
exceeding  seven  years ;  with  a  power  of  subsequent  mitigation, 
and  even  of  reward,  in  case  of  their  good  behaviour.  But  if 
they  escape  and  are  retaken,  for  the  first  time  an  addition  of 
three  yeai's  is  made  to  the  term  of  their  confinement ;  and  a 
second  escape  is  felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiary  houses,  the  prin- 
cipal objects  have  been,  by  sobriety,  cleanliness,  and  medical 
assistance ;  by  a  regular  series  of  labour,  by  solitary  confine- 
ment during  the  intervals  of  work,  and  by  due  religious 
instruction,  to  preserve  and  amend  the  health  of  the  unhappy 
offenders,  to  inure  them  to  habits  of  industry,  to  guard  them 
from  pernicious  company,  to  accustom  them  to  serious  re- 
flection, and  to  teach  them  both  the  principles  and  practice 
of  every  Christian  and  moral  dutj'.  And  if  the  whole  of  this 
plan  be  properly  executed,  and  it's  defects  be  timely  supplied, 
there  is  reason  to  hope  that  such  a  reformation  may  be  [  372  ] 
effected  in  the  lower  classes  of  mankind,  and  such  a  gradual 
scale  of  punishment  be  affixed  to  all  gradations  of  guilt,  as 
may  in  time  supersede  the  necessity  of  capital  punishment^ 
except  for  very  atrocious  crimes.  (5) 

seal.  In  the  interval,  a  convict  whose  term,  of  transportation  has  been 
thus  shortened,  remains,  supposing  his  offence  to  have  been  capital,  an  at- 
tainted felon,  with  none  of  his  rights  or  capacities  restored  to  him;  be- 
cause he  has  not  served  hb  time  out,  which  of  itself  would  have  operated 
as  a  pardon;  nor  has  he  received  a  pardon  under  the  great  seal,  which  alone 
would  be  an  effectual  one  for  that  purpose.  JBuUock  v.  Dodds,  2  B.  &  A. 
258. 

(5)  This  act  was  drawn  up  by  or  under  the  direction  of  the  author,  with 
the  advice  and  concurrence  of  Howard.  It  was  not,  however,  till  1816, 
that  a  national  penitentiary  was  built  on  a  large  scale  at  Millbank,  which  in 
the  early  part  of  182J,  contained  nearly  900  prisoners.  About  that  time  a 
very  alarming  sickness  made  its  appearance  amongst  them ;  the  prison  was 
temporarily  evacuated,  and  though  now  in  a  state  to  receive  convicts,  it 
may  naturally  be  supposed  that  such  an  event  was  a  material  derangement 
and  intefhiption  to  the  plans  there  pursued  for  the  reformation  of  of- 
fenders. Sufficient  time  has  not  yet  elapsed  to  afford  the  system  a  fair 
trial }  but  it  .may  be  fairly  said,  that  so  far  as  the  present  evidence  of  expe- 
rience goes,  there  is  nothing  to  destroy  the  reasonable  hopes  of  it*8  advo* 
cates.  The  acts  which  more  particularly  regulate  the  pehitentiary  are  the 
5CG.3.  c.  63.  and  59  G.  3.  c.  136. 
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It  is  als*o  enacted  by  the  same  statute,  19Gecx,IIL  c,74*> 
that  instead  of  burning  in  the  Imnd,  (which  was  sometimes 
too  slight  J  and  sometimes  too  disgraceful  a  punishment)  tha 
court  in  aU  clergyable  felonies  may  impose  a  pecuniary  fine  ; 
or  (except  in  the  case  of  manslaughter)  may  order  tha , 
offender  to  be  once  or  oftener,  but  not  more  than  thrice, 
either  publicly  or  privately  whipped ;  such  private  whipping 
(to  prevent  collusion  or  abuse)  to  be  inllicted  in  the  presence 
of  two  witnesses,  and  in  case  of  female  offenders,  in  the  pre- 
sence of  females  only.  (6)  Which  fine  or  whipping  shall  have 
the  same  consequences  as  burning  in  the  hand^  and  the 
offender  so  fined  or  whipjiedj  shall  be  equally  liable  to  a  sub- 
sequent detainer  or  imprisoomenL 

In  this  state  doea  the  benefit  of  clergy  at  present  stand  ; 
very  considerably  different  from  its  original  institution:  the 
wisdom  of  the  English  legislature  havings  in  the  course  of  a 
long  and  laborious  process,  extracted  by  a  noble  glchemy 
rich  medicines  out  of  poisonous  ingredients ;  and  converted, 
by  gradual  mutations,  wliat  was  at  first  an  unreasonable  ex- 
emption of  jiarticular  popish  ecclesiastics,  into  a  merciful 
mitigation  of  the  general  law,  with  respect  to  capital  punish* 
ment. 

From  the  whole  of  this  detail  we  may  collect,  that  however 
in  times  of  ignorance  and  superstition,  that  monster  in  true 
policy,  may  for  a  while  subsist,  of  a  body  of  men,  residing  in 
the  bowels  of  a  state,  and  j^et  independent  of  it's  laws ;  yet, 
when  learning  and  rational  religion  have  a  little  enlight- 
ened men's  minds,  society  can  no  longer  endure  an  nh- 
surdity  so  gross,  as  must  destroy  it's  very  fundamentals.  For, 
by  tlie  original  contract  of  government,  the  price  of  protec- 
tion by  the  united  force  of  individuals  is  that  of  obedience  to 
[  37S  ]  the  united  will  of  the  community.     This  united  will  is  de- 


fe)  The  J7G3.  c.  75,  abolished  the  pmriihmcnt  of  pMicfy  whippbg 
feinale»»  and  the  1  0.4.  c.  57.  repealed  that  act,  ami  enactefl,  that  f«nNd« 
otfentlerft  thould  not  «uilcf  the  punishtnent  cither  o(  public  or  pHvatt 
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claretl    in    the  laws  of  the  land:  and  that   united    force   is 
exerted  in  their  due  and  universal  execution. 

II.  I  AM  next  to  inquire,  to  what  persons  the  benefit  of 
clergy  is  to  be  allowed  at  this  day  :  and  this  must  be  chiefly 
collected  from  what  has  been  observed  in  the  jireceding 
article.  For,  upon  the  whole,  we  may  jironoimce,  that  all 
clerks  in  orders  are,  without  any  bi^anding,  and  of  course 
without  any  transportation,  fine^  or  whipping,  (for  those  are 
only  substituted  in  lien  of  the  others}  to  be  admitted  to  this 
privilege,  and  immediately  discharged  ;  and  this  as  often  as 
tliey  offend  ^  (7)  Again,  all  lords  of  parliament  and  peers 
of  ihe  realm  having  place  and  voice  in  parliament,  by  ihe 
statute  1  Edw,VLc,  12,  (which  is  likewise  held  to  extend 
to  peeresses  ^)  shall  be  discharged  in  all  clergyable  and  other 
felonies  provided  for  by  tlje  act,  without  any  burning  in  the 
hand  or  imprisonment,  or  other  punislmient  subsdtuted  in  it's 
steed,  in  the  same  manner  as  real  clerks  convict :  but  tliis  is 
only  for  the  first  offence.  Lasdy,  all  the  commons  of  the 
realm,  not  in  orders,  whether  male  or  female,  shall  for  die 
first  oflfence  be  discharged  of  the  capital  punishment  of 
felonies  within  the  benefit  of  clerg}^  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  siifieiing  a  discretionary^  impri- 
sonment in  the  common  gaol,  the  house  of  correction,  one  of 
tlie  penitentiary  houses,  or  in  the  places  of  labour  for  the 
benefit  of  some  navigation  ;  or  in  case  of  larciny,  upon  being 
transported  for  seven  years,  if  the  court  shall  thuik  proper.  (8) 

^  2  Hal.  F.C.  375.  ^   Duchess  of  KiDgstonV  case  in  par- 

1iAiQ«at,  32  Apr.  1776. 


(7)  By  virtue  of  this  privilege,  which  it  cannot  be  desirable  for  the 
tlergy  to  retain,  they  hare  a  total  imoiunity  from  all  corporal  puoifihoicnty 
for  any  felony  fipom  which  clergy  was  aot  taken  away  by  the  1  E.  6.  c,  IS^ 
nor  has  been  by  any  later  statute,  except  petty  larciny,  in  which,  as  no 
clergy  was  ever  demartdable  or  necesstiry,  the  crime  not  being  capital,  there 
b  no  distinction  between  their  responsibility  and  that  of  laymen.  Thus  in 
the  highest  and  lowett  offences  they  are  punishable  iis  other  men ;  in  the 
large  class  of  offencej  between  the  two  (subject  to  the  exception  above 
mentioned)  they  are  privileged :  a  state  of  things  not  to  be  very  well  jus- 
tified in  reason,  und  lo  he  aeeoimted  for  only  by  the  hiftoncal  deduction 
ef  the  law  in  the  text, 

(a)  If  a  layman  having  once  received  the  benefit  of  clergy,  pleads  or 
prayi  the  benefit  of  it  a  second  titne,  the  erwHi  imift  e<niiitcr-ptead« 

ihe  wins 
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liiWi  wttteh  bath  determined  that  such  statutes  shall  be  taken 

literally  ^ 

IV,  L.4STLY,  we  are  to  inquire  what  die  consequences  : 
to  the  party*  of  allowing  him  this  benefit  of  clerg}%  I  speak 
not  of  the  branding,  fine,  whipping,  imprisonment^  or  trans- 
lx>rtation;  which  are  rather  concomitant  conditions,  than 
consequences  of  receiving  tins  indulgence.  The  consequenc4es 
are  such  as  affect  his  present  interest,  and  future  credit  and 
capacity :  as  having  been  once  a  felon,  but  now  pui^ged  from 
that  guilt  by  the  privilege  of  clerg}';  which  opemtei  as  a  kind 
of  statute  pardon* 

And,  we  may  obser^^e,  1.  Tliat  by  this  conviction  he  for- 
feits all  his  gootls  to  tlie  king ;  which  being  once  vested  in 
the  crown^  shall  not  aftenvards  be  restored  to  tlie  ofiender  •, 
[  374*  ]  2.  That,  after  conviction,  and  till  he  receives  the  judgmetit 
of  the  law,  by  branding,  or  some  of  it's  substkntes,  or  else  is 
pardoned  by  the  king,  he  is  to  all  intents  and  ^yurposes  a  feloiv 
and  subject  to  all  the  disabilities  and  other  incidents  of  a 
felon  \  3.  That  aftei*  burning,  or  it's  substitute,  or  pardon, 
he  is  discharged  for  ever  of  that,  and  all  other  felonies  before 
committed,  within  the  benefit  of  clergy;  but  not  of  felonies 
from  which  such  benefit  is  excluded;  and  this  by  statutes 
8  Eliz.  c,4.  and  18  Etiz.  c.7.  4-,  That  by  the  burning  or  it*s 
substitute,  or  the  paitlon  of  it,  he  is  i^stored  to  all  capacities 
and  credits,  and  the  possession  of  his  lands,  as  if  he  had  ne- 
ver been  convicted  ^.  5.  That  what  is  said  with  regard  to 
tlie  advantages  of  commoners  and  laymen,  subsequent  to  the 
burning  in  the  hand,  is  equally  applicable  to  all  peers  and 
clergj'mcn,  although  never  branded  at  all,  or  subjected  to 
other  punishment  in  it*s  stead.  For  they  have  the  same  pri- 
vileges, without  any  burning,  or  any  substitute  for  it,  which 
others  are  entitled  to  after  it  \ 


'  I  UaL  P,C.529.     Fost.  356,  357. 
'  S  Hal.  P.  C.  388. 
'  S  F,  Wait.  -187. 


»  SHal.PX.  389.     5  Rep.  110, 
•  2H*L  P.C  S89,  390. 
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CHAPTER    THE    TWENTY-NINTH. 

OF  JUDGMENT  and  it's   CONSE- 
QUENCES. 


T^/'E  are  now  to  consider  the  next  stage  of  criminal  prose- 
cution, after  trial  and  conviction  are  past^  in  sucli 
crimes  and  mlsdemesnors,  as  are  either  too  high  or  too  low 
to  be  included  within  the  benefit  of  clergy ;  which  is  that  of 
jmlgnient.  For  when,  upon  a  capital  charge,  the  jury  have 
brought  in  their  verdict  gnilty,  in  the  presence  of  the  pri- 
soner ;  he  is  either  immediately,  or  at  a  convenient  time  soon 
after,  asked  by  tlje  court,  if  he  hais  any  thing  to  offer  why 
judgment  slioukl  not  be  awarded  against  him.  Ami  in  case 
the  defendant  be  found  guilty  of  a  misdemesnor,  (the  trial  of 
which  may,  and  does  usually,  happen  in  his  absence,  after  he 
has  once  appeared,)  a  capias  is  awarded  and  issued*  to  bring 
him  in  to  receive  his  judgment ;  and,  if  he  absconds,  he  may 
be  prosecuted  even  to  outlawry.  But  whenever  he  appears 
in  person,  ujjon  either  a  capital  or  inferior  conviction,  he  may 
at  this  period^  as  well  as  at  his  arraignment,  offer  any  excep* 
tions  to  the  indictment,  in  arrest  or  stay  of  judgment :  as  for 
want  of  sufficient  certainty  in  setting  forth  either  the  person, 
the  time,  the  place,  or  the  offence.  And,  if  the  objections  be 
vahd,  the  whole  proceedings  shall  be  set  aside ;  but  the  party 
may  be  indicted  again'.  And  we  may  take  notice,  1.  That 
none  of  the  statutes  of  jeofails  •*,  for  amendment  of  errors, 
extend  to  indictments  or  proceedings  in  criminal  cases ;  and 
therefore  a  detective  indictment  is  not  aided  by  a  verdict^  as 
defective  pleadings  in  civil  cases  are-  (1)     2.  That,  in  favour 


4  Rep.4^. 


•»  See  Vol.  IIL  p.407. 


(l)  This  sentence  t&  taken  from  dr  Motthew  Hale,  but  the  reaioning 
VOL.  IV.  F  F  seems 
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of  life,  great  strictness  has  at  all  times  been  observed,  in 
r  376  1  ^^'^^y  P^^^^^  o*  ^^  indictment.  Sir  Matthew  Hale  indeed 
complains,  "  that  this  strictJiess  is  grown  to  be  a  blemish  and 
"  inconvenience  in  the  law,  and  the  administration  thereof: 
*'  for  that  more  offenders  escape  by  the  over-easy  ear  giveu 
"  to  exceptiotis  in  indictments,  Uian  by  their  own  innocence "^Z* 
And  yet  no  man  was  more  tender  of  life  than  this  truly  excel* 
lent  judge. 

A  PARDON  also,  as  has  been  before  said,  may  be  pleaded 
in  arrest  of  judgment,  and  it  has  the  same  ad^^antage  when 
pleaded  here,  as  when  pleaded  upon  arrai^iment;  viz.  the 
saving  the  attainder,  and  of  course  the  corruption  of  blood  : 
which  nothing  can  restore  but  parhament,  when  a  pardon  is 
not  pleaded  till  after  sentence*  And  certainly,  upon  all  ac« 
counts  J  wlien  a  man  hath  obtained  a  pardon,  he  is  in  the  right 
to  plead  it  as  soon  as  possible. 

Praying  die  benefit  ol"  clergy  may  also  be  ranked  amou^ 
the  motions  in  arrest  of  judgment :  of  which  we  spoke  largely 
in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  must  pronounce  that 
judgment,  which  the  law  hath  aimexed  to  the  crime,  and 
which  hath  been  constantly  mentioned,  together  with  the 
crime  itself,  in  some  or  other  of  the  former  chapters.  Of  these 
some  are  capital,  which  extend  to  the  life  of  the  offender, 
and  consist  generally  in  being  hanged  by  the  neck  till  dead  ; 
though  in  very  atrocious  crimes  other  circumstances  of  terror^ 
pain,  or  disgrace,  are  superadded  ;  as,  in  treason*  of  all  kinds, 
being  drawn  or  dragged  to  the  place  of  execution  ;  in  hi|;rl« 
tr*>ason  affecting  the  king*s  person  or  government^  embowel* 
ling  alive  (2),  belieading,  and  quartering;  and  in  murder,  a 

^  3  Hil.  P*  C.  las. 


teemii  defective,  for  wbeic  the  verdict  in  civil  dtiet  cum  defocts,  it  it  I 

common-laMT  intendiacut,  witboiit  reference  to  the  &tatates.     See  Vol.  Ill, 
pv  594.  n,('i).  The  position,  however,  h  true,  nntl  the  reason  for  it,  in  ciise& 
where  the  verdict  would  have  aided  the  defect  at  comroo«  i»Wj  may  be 
found  ill  the  following  sentence  of  the  text. 
(il)  See  ante,  p.  93.  n.{i:). 
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I>!iblic  dissection.  And,  in  case  of  miy  treason  committetl  hy 
a  feinale^  the  jndgmeol  i^  Id  be  burned  alive.  But  the  lui- 
majiity  of  the  English  nation  hiis  authorized,  by  £i  tacit  consent, 
an  ahnost  general  mitigation  of  such  parts  of  these  judgments, 
as  savour  of  torture  or  cruelty '  a  sledge  or  hurdle  heine* 
usually  allowed  to  such  traitors  as  are  condemned  to  be  drawn ; 
and  there  being  very  few  insraoces  (tuul  those  accidental  or  bv 
negligence)  of  any  person*s  being  embo welled  or  burned,  till 
previously  deprived  of  sensntion  by  strangUng.  Si>me  punish- 
ments consist  in  exile  or  hanishmeiU,  by  abjuration  of  the 
realm,  or  transportation :  others  in  loss  uf  liberty,  by  per- 
j>etual  or  temporary  imprisonment*  Some  extend  to  confis- 
cation, by  forfeiture  of  lands,  or  moveables,  or  both,  or  of  tin* 
profits  of  lands  for  lite  :  others  induce  a  disability,  of  holding 
offices  or  em|>loyinents,  being  heirs,  executors,  and  the  like. 
Some,  thougli  rarely,  occasion  a  umtilation  or  dii^niendjering, 
by  cutting  off  die  hand  or  ears ;  others  fix  a  lasting  stigma 
on  the  offender,  by  sUlting  the  nostrils,  or  branding  in  ihe 
hand  or  cheek.  Some  are  merely  pecuniary,  by  stated  or 
discrelionary  fines:* and,  lasth",  there  are  others,  lliat  cojjsi>l 
principally  in  their  ignominy,  though  most  of  them  are  mixed 
with  some  degree  of  corporal  pain ;  and  tliese  are  inflicted 
chiefiy  for  such  crimes,  as  either  arise  frouj  indigence,  or 
render  even  opulence  disgraceful,  ^ucb  as  whipping,  hard 
labour  in  t]»e  house  of  correction  or  otherwise,  the  pillory* 
the  stocks,  and  the  ducking-stooh  (3) 


(5)  With  resp*ct  to  the  alteration  of  some,  anil  die  alio li lion  of  ntbcr 
|»unishinents  see  the  nolcft  ante,  tU  pp.  93. 12.T.  In  *?pite  oC  the  iiiinierous 
repeals  of  iitatutes  inflicting  capital  punishTncnts  so  many  cases  still  nfcur, 
in  which  it  wmilcl  be  necessary  to  pronounce  the  senrpnce  of  death,  without 
any  iiuentioii  of  puttiii':  it  in  execution,  that  the  4 Geo. 4.  c.Aa.  Una  ctu- 
powerecJ  the  court  in  ull  sucli  cases,  simply  to  record  the  judgment  of 
death  without  foriually  pronouncing  it.  This  has  certainly  thi^  beneficial 
effect,  that  the  sentence  being  now  only  pronounced  where  it  i^  in  ten  (led 
to  carry  it  into  effect,  h  heard  hut  Aeldom,  at  least  in  the  country,  and 
always  produces  the  natural  and  proper  impression.  But  the  lucuiiure, 
f)erhap«,  would  have  been  more  perfect,  if  ihe  court  had  l>een  allowed  at 
once  to  declare  tlie  puni^jhment,  which  tlie  convict  was  to  suffer;  it  would 
have  served  to  connect  the  ideas  of  gtiilt  and  punishment  more  closely  ift 
the  minds  of  the  audience,  if  they  who  had  wilneiwed  the  trial  had  utnne- 
diatcly  heard  alio  the  natural  conclusion  of  it. 

The  ditninutioo  of  the  Irequency  of  capital  punUhmentsb  quite  consistent 
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DiSGUSTrNG  as  this  catalogue  may  seem,  it  will  afibrd 
pleasure  to  an  English  reader,  and  do  honour  to  the  EngUsii 
law,  to  compare  it  witli  that  shocking  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  alniost  e%ery 
other  nation  in  Europe^  And  it  is  moreover  one  of  the  gloiies 
of  our  English  law,  that  the  species,  though  not  alwajs  the 
qumitJly  or  degree,  of  punishment  is  ascertained  for  e\*ery 
offence ;  anil  that  it  is  not  left  in  the  breast  of  any  judge,  nor 
even  of  a  jur}>  to  alter  that  judgment,  which  the  lair  has 
beforehand  ordained,  for  every  subject  alike,  without  req^ect 
of  persons.  For,  if  judgments  were  to  be  the  private  opinions 
of  the  judge^  men  would  then  be  slaves  to  their  magistrates  ; 
and  would  live  in  society,  without  knowing  exactly  tlie  con- 
ditions anil  obligations  which  it  lays  them  under.  And 
Ijesides,  as  this  prevents  oppression  on  the  one  hand»  so  on 
I  37B  ]  the  other  it  stifles  all  hoi>es  of  impunity  or  mitigation  ;  with  * 
which  xm  offender  might  flatter  himself  if  his  punishnieiit 
dependeil  on  the  humour  or  discretion  of  the  court.  Whereas, 
where  an  established  penalty  is  annexed  to  crimes,  tlie  cri- 
minal may  read  tlieir  certain  consequence  m  that  law,  which 
ought  to  be  the  unvaried  rule,  as  it  i^  tlie  inflexible  judge,  of 
his  actions.  J 


The  discretionary  fines  and  discretionary  length  of  im- 
prisonment, which  our  courts  are  enabled  to  im(x>se,  may  seeni 
an  exception  to  tliis  rule*  But  the  general  nature  of  the 
punishment,  viz,  by  fine  or  imprisonment,  is,  in  these  cases, 
fixed  and  determinate  :  though  the  duration  and  quantity  of 
each  muist  lm|uendy  vary,  from  the  aggravations  or  otherwise 
of  the  offence,  the  quality  and  condition  of  Uie  parties,  and 
from  innumerable  other  circumstances.  The  fuanhim^  in 
particular,  of  pecuniar}-  fines  neither  can,  nor  ought  to  be, 
ascertained  by  an  invariable  law.     The  value  of  money  itself 


vitb,  indeed  mu&t  o(keti  occasion)  an  increased  sevecitj  in  tbe 

liMi  of  other  punhhmefiti;)  ttnd  some  increate  has  been  tlkoiiglit 

a  \  by  the  5^1  Geo.  3.  c.  t62.  it  b  enacted,  that  in  all  CSKS  oC 

^  "'  any  clerg)rable  felony,  grand  or  petit  larcaiy«  the  court  mmf 

•^Oflttce  to  unprisoamoit,  ivitli  hard  lalxmr«  dther  akMie,  or  m  wMirtott  to 

■PSr  01^  piiatihiiicots  alfMdy  attacbod  to  »uch  oicDcei  re^pcrthrtljr.  Aad 

tlte  3  Geo.  4.  c.  1 14^  foUowtng  up  the  »ame  principle,  exlcfidi  the  act  19  a 

gretti  mtojr  etnunenued  caces  of  ag;parattd  miideoieiiior.  « 
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changes  from  a  thousand  causes ;  and,  at  all  evcnls,  what  is 
ruin  to  one  man's  fortune,  may  be  matter  of  indifference  to 
another's.  Thus  the  law  of  the  twelve  tables  at  Koine  fined 
every  person,  that  struck  another,  five-and-twenty  dcfiarti : 
this,  in  the  more  opulent  days  of  the  emjiire,  grew  to  be  a 
punishment  of  so  littie  consideration,  that  Aulus  Gellius  lells 
a  story  of  one  Lucius  Neratius,  who  made  it  his  diversion  to 
give  a  blow  to  whomsoever  he  pleased,  and  then  tender  them 
the  l^^ral  forfeiture,  Oui*  statute  law  has  not  therefore  often 
ascertained  the  quantity  of  fines,  nor  the  common  law  ever; 
it  directing  such  an  offence  to  be  punished  by  line  in  general, 
without  specifying  the  certain  sum;  whicli  is  fully  sufficient, 
w^lien  we  consider,  that  however  unlimited  the  power  of  the 
court  may  seem,  it  is  far  from  being  wiiolly  arbitrary ;  but  it's 
discretion  is  regulated  by  law.  For  the  bill  of  rights'*  has 
particularly  declared,  that  excessive  fines  ought  not  to  be  im- 
posed, nor  cruel  and  unusual  punishments  hiflicted  :  (which 
had  a  retrospect  to  some  unprecedented  proceedings  in  the 
court  of  king's  bench,  in  the  reign  of  king  James  the  second:) 
and  the  same  statute  farther  declares,  that  all  grants  and 
promises  of  fines  and  forfeitures  of  particular  persons  before 
convictiouj  are  illegal  and  void.  Now  the  bill  of  rights  w^as 
only  declaratory  of  the  old  constitutional  law^:  and  accord- 
ingly w^e  find  it  expressly  hotden,  long  before  %  that  all  such 
previous  grants  are  void;  since  thereby  many  times  undue 
means,  and  more  violent  prosecution,  would  be  used  for 
private  lucre^  than  the  quiet  and  just  proceeding  of  law  would 
permit 


C  379  J 


The  reasonableness  of  fines  in  criminal  cases  has  also  been 
usually  regulatetl  by  the  determination  of  magna  charta^  c.  14. 
concerning  amercements  for  misbehaviour  by  tlie  suitors  in 
matters  of  civil  right*  **  Liber  homo  tton  amercietur  pro  parvo- 
"  deUcto^  nisi  secundum  modum  ipsins  delicti;  etpro  magtio  delictOf 
**  secundum  magniiudinem  delicti ;  salvo  contenemmio  suo ;  ct 
'*  mercator  eodem  modo^  salva  mercandisa  sua;  ei  villanus  eodem 
"  modo  amercietur  J  salvo  xvainagio  suo,''  A  rule  that  obtained 
even  in  Henry  the  second's  tinie^,  and  means  only,  that  no 


*  2  Inst*  4«. 


*  GkoT*  ^9.  f.8.^  11. 
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mall  slinll  liavc  a  largtr  aniercenient  imposed  upon  him,  thaii 
Ills  circumstances  or  personal  estate  will  bear:  saviog  to  the 
laiKlholtler  his  contenement,  or  land;  to  the  trader  his  mer- 
chiuidize;  and  to  the  countryman  his  wainage,  or  team  and 
insU'unients  of  busbanclry.  In  order  to  ascertain  which,  the 
gro-at  charter  also  directs,  that  the  amercement,  which  is  always i 
inflicted  in  general  terms  ("  sit  in  mismcoiiiia^'^  *»hall  be  set, 
jyotmtur^  or  reduced  to  a  certainty,  by  the  oath  of  good  and 
lawful  men  of  the  neighbourhood.  Which  method,  of  liqui* 
dating  the  amercement  to  a  precise  sum,  was  usually  performed 
in  the  superior  courts  by  the  ai^sessment  or  afftenaeni  of  the 
coroner,  a  sworn  ollicer  chosen  by  the  neigh bourhtXKl,  tindei 
the  equity  of  the  statute  Westm.  1-  c.  18.;  and  iJien  llie  judges'^ 
estreated  them  into  tlie  exchequer^.  But  in  the  court  leet 
and  court  baron  it  is  still  performed  by  qffeerorx^  or  suitors  « 
sworn  to  affcerc^  that  is,  tax  and  moderate  \i\egmtfai  amerce- 
ment according  to  tlie  particular  circumstances  of  the  utieiice 
Q  380  ]  and  the  offender''.  Amercements  imposed  by  the  superior 
courts  on  their  own  officers  and  ministers  were  affeered  by  the^ 
judges  themselves  \  but  when  a  peculiar  mulct  wa^  iiifUct 
by  them  on  u  stranger  (not  being  party  to  any  suit)  it  wa 
then  denominated  sifine'';  and  the  antient  practice  was,  whei 
any  such  fine  was  imposed,  to  inquire  by  a  jury  ^*  juatttmu^ 
•*  indc  regi  dare  valeat  per  annum^  salxxi  susientaticne  swt,  ei 
**  luon'sy  ct  Uberonm  mortmiK'^  And  since  the  disuse  of  such 
inquest,  it  is  never  usual  to  assess  a  larger  fine  than  a  man  is 
able  to  pay,  without  touching  the  implements  of  his  livelihocxlj 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment, 
instead  of  such  fine  as  might  amount  to  imprisonment  for  Wfeu 
And  this  is  the  reason  why  fines  in  tJie  king's  court  are  < 
frequently  denominated  ransoms,  because  the  penalty  must 
otherwise  fall  upon  a  nian*s  person,  unless  it  l>e  redeemed  or 
ransomed  by  a  pecuniary  fine  ^ ;  according  to  an  antient 
maxim,  qui  non  kabci  in  crunuma  bmt  in  corpore.  Yet,  where 
any  statute  speaks  botli  of  fine  and  ransom,  it  is  balden  that 
the  ransom  ^halt  be  treble  to  the  fine  at  least*. 


It  F.N.B.  76, 

•*  'llw  iiflccrorS  ontli  i»  conceived  m 

tiw  very  i,.nnii  of  magna  efutrtti.      FiUli, 
Siirvwjr,  c!j.n, 
«  8  livp.  40. 
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When  senlence  of  death,  die  most  terrible  and  highest 
jiidgtnent  in  the  laws  of  Eiiglanil,  is  pronouiieed,,  the  imme- 
diate inseparable  consequence  from  the  common  law  is 
attainder.  For  when  it  is  now  clear  beyond  all  dispute,  that 
the  criminal  is  no  longer  fit  to  Hve  ii[x>n  the  earth,  but  is  to 
be  exterminated  as  a  monster  and  a  bane  to  human  societ}^, 
the  law  sets  a  note  of  infamy  upon  him,  puts  him  out  of  It's 
protection,  and  takes  no  farther  care  of  liim  than  barely  to  see 
him  executed.  He  is  then  calletl  attaint,  aiiincfus^  stained  or 
blackened.  He  is  no  longer  of  any  credit  or  reputation  ;  he 
ctiiinot  be  a  witnesi*  in  any  court :  neither  is  he  capable  of 
performing  the  functions  of  another  man :  for,  by  an  antici- 
pation of  his  punishment,  he  is  already  dead  in  Uiw"\  This 
Ih  sifier  Jtidginent ;  for  there  is  great  difference  between  a  man 
eof meted  and  attainted ;  tliough  they  are  frequently  through 
inaccuracy  confounded  together.  After  conviction  only  a 
man  is  liable  to  none  of  these  disabilities ;  for  there  is  still  in 
contemplation  of  law  a  possibility  of  his  mnocence,  Some- 
tlnng  maybe  offered  in  arrest  of  judgment:  the  indictment 
may  be  erroneous,  which  will  render  his  guUt  uncertain,  and 
thereupon  the  present  conviction  may  be  quaslied :  he  may 
obtain  a  pardon,  or  be  idlowed  the  benefit  of  clergy;  both 
which  supi>ose  some  latent  spark?  of  merit,  which  plead  in 
eictenuation  of  his  fault.  But  when  judgment  is  once  pro- 
nounced, both  law  and  feet  conspire  to  prove  him  completely 
guilty;  and  there  is  not  the  remotest  possibility  left  of  any 
thing  to  be  said  in  his  favour.  Upon  judgment  therefore  of 
death,  and  not  before,  the  attainder  of  a  criminal  commences: 
or  upon  such  circumstances  as  are  equivalent  to  judgment  ol 
deatli ;  as  judgment  of  outlawry  on  a  capital  crimc^  pro- 
nounced lor  abscond bg  or  Heeing  from  justice,  which  tacitly 
confesses  tlie  guilt*  And  therefore  either  upon  judgment  of 
outlawry,  or  of  death,  for  treason  or  felonv»  a  man  shall  be 
said  to  be  attainted* 

The  consecjuences  of  attainder  are  forfeiture  and  corrufi- 
tioti  of  blood. 

L   FoRFEiTUjiE  is  twofold  ;  of  real  and  personal  estates. 
First,  as  to  real  estates :  by  attainder  in  high  treason"  a  man 

"^  3  Inst.  213,  '    Co.L»U.  392,  3lnstJ<».    1  Hal.PX. 
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forfeits  to  the  king  all  his  lands  and  tenements  of  inheritance, 
whether  fee-sliDple  or  fee-tail,  and  all  his  rights  of  entry  oa 
latids  and  tenements  which  he  had  at  the  time  of  the  ofleoce 
committed^  or  at  any  time  afterwards,  to  be  for  ever  vested  in 
the  crown ;  and  also  the  profits  of  all  lands  and  tenements, 
which  he  had  in  his  own  right  for  life  or  years,  so  long  as 
such  interest  shall  subsist.  This  forfeiture  relates  backwards 
to  the  time  of  the  ti^eason  committed  :  so  as  to  avoid  all  inter- 
mediate sales  and  incumbrances  ,  but  not  those  before  llie 
fact :  and  tfierefore  a  wife's  jointure  is  not  forfeitable  for  ihe 
treason  of  her  husband  ;  because  settled  upon  her  previous  ti> 
[  S82  ]  the  treason  committed.  But  her  dower  is  forfeited  by  the 
express  provision  of  statute  5  &  6  Edw,  VL  c- 1 1.  And  yet  tlie 
husbtind  shall  be  tenant  by  tlie  curtesy  of  the  wife's  laiids^  «f 
the  wife  be  attainted  of  treason  ^  (i) :  for  that  is  not  pruhibitetl 
by  the  statute.  But,  though  after  attainder  the  forfeiture 
relates  back  to  the  lime  of  the  treason  committed,  yet  it  doe^ 
not  take  effect  unless  an  attainder  be  had,  of  which  it  U  one 
of  the  fruits  ;  and  therefore  if  a  traitor  dies  before  judgment 
pronounced,  or  is  killed  in  open  rebellion,  or  is  hanged  by 
martial  law,  it  works  no  forfeiture  of  his  lands ;  for  he  never 
was  attaintctl  of  treason 'i.  But  if  the  chief  jusdce  of  the  kin^» 
bench  (the  supreme  coroner  of  all  England)  in  person,  upon 
the  view  of  the  botly  of  one  killetl  in  open  rebeUion,  records 
it  and  returns  the  record  into  his  own  court,  both  lands  and 
goods  shall  be  forfeited''. 


The  natural  justice  of  forfeiture  or  confiscation  of  property,^! 
for  treason*,  in  founded  on  diis  consideration:   that  he  who*' 
hath  thus  violated  the  fundamental  principles  of  government^ 
and  broken  his  part  of  the  original  contract  between  king  and 
people,    hath  abandoned   his   connections  with  society  :    ajid 


^  1  Hal  P.C.360, 
p  1  Hut  V.C.ns^, 

*>  Co.  Liu.  13. 


4  R«p.  57. 

See  Vol.  I.  |Mg*S99. 


('I)  That  is,  if  the  treason  were  commkicd  d/Ur  the  issue  horn.    1  Hair, 
l'.C.359.     But  ii»  the  woman  is  inciipablc  of  hming  hmc  inheritable  after 
the  Ireawm  cMimmilted,  the  attairnlcr  rtbtiii^  hackwanJ^  to  the  time  of  j 
the  nrt  dinif ,  the  husbaml  cannot,  after  thiit  time,  perfonn  the  eoniKtiofi 
whii'h   alonv  eDtittex  hiui  ia  any  caie  to  tw  ttnant  by  courtesy.    S^e 
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hath  no  longer  any  right  to  those  a^lvantages^  which  before 
belonged  to  him  purely  as  a  member  of  the  commmnty  : 
among  whieli  social  advantagesj  the  right  of  transferring  or 
transmitting  property  to  others  is  one  of  the  chief.  Such  for- 
teitures  moreover,  whereby  his  posterity  must  suffer  as  well  as 
lilmself,  will  help  to  restrain  a  man,  not  only  by  the  sense  of 
his  tluty,  and  dread  of  personal  punishment,  but  also  by  his 
passions  and  natural  affections ;  and  will  interest  every  de-  , 
pendent  and  relation  he  has,  to  keep  him  from  offending: 
according  to  that  beautiful  sentin>eut  of  Cicero ',  **  ncc  vao 
*^  me/tigU  qtiam  sit  acerintm^  pareiiium  scdera  Jtfim^m  poenis 
"  lui :  sed  hoc  praeciare  kgilms  comparatum  est^  ul  cariias  libc- 
**  roriim  amiciores pareiites  rcipublicac  ledderetJ'*  And  therefore 
Aulus  Cascellius,  a  Roman  lawyer  m  the  time  of  the  triimi- 
V irate,  used  to  boast  that  he  had  two  reasons  for  despising 
the  power  of  the  tyrants ;  his  old  age  and  his  want  of  child ren  :  [  383  J 
for  children  are  pledges  to  the  prince  of  the  fatlier's  obedi- 
ence'. Yet  many  nations  have  thought,  that  this  postliuraous 
puuislmient  savours  of  hardship  to  the  innocent ;  especially 
for  crimes  that  do  not  strike  at  the  very  root  and  foundation 
of  society,  as  treason  against  the  government  expressly  does. 
And  therefore,  though  confiscations  were  very  frequent  in  the 
times  of  the  earlier  emperors,  yet  Arcadius  and  Honorlus  in 
every  other  instance  but  that  of  treason  thought  it  more  just, 
**  ibi  esse  jjoenarrij  ttbi  et  noxa  est ;"  and  ordered  that  ^^ peccaia 
"  sum  teneant  auctores^  nee  uUeriits  progj^diatur  metus^  gtmm 
*^  reperiatur  delictum^ :"  and  Justinian  also  made  a  law  to 
restrain  the  punishment  of  relations*",  which  directs  the  for- 
feiture to  gO|  except  in  the  case  of  crimen  ftio/esiatiSi  to  the 
next  of  kin  to  tlie  delinquent.  On  the  other  hand  the  Mace- 
donian laws  extended  even  the  capital  punishment  of  treason, 
not  only  to  the  children,  but  to  all  the  relations  of  the  deJiu- 
quent  ** :  and  of  course  their  estates  must  be  also  forfeited,  as 
no  man  was  left  to  inherit  tliem.  And  in  Germany,  by  the 
fiunous  golden  bulle',  (copied  almost  verbatim  from  Justinian's 
code  3',)  the  lives  of  tlie  sons  of  such  as  conspire  to  kill  an 
elector  are  spared,  as  it  is  expressed,  by  tlie  emperor's  par^ 


nil  Brutum,  tyA'J. 
Gravin.  1*  $  68, 

I  2^Qv.  11*4.  C.13. 


*Qu,  Cult. /.6. 
»  rfl^>.  24. 
f  1.9,  i,B.  U5* 
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tiadar  ImifUj/.     But  they  are  deprived  of*  all  iheir  eflects  and 
riglits  of  succession,  and  are  reodered  incapable  of  any  honour^ 
ecclesiastical  or  civil :   "  to  the  end  that,  being  always  poof 
'*  and  necessitous,  they  may  for  ever  he  accompanies!  by  the! 
*'  infamy  of  their  father:  may  languish  in  continual  indigence;' 
**  and  may  find  (says  this  merciless  edict)  their  punishment  in 
**  living,  and  their  relief  in  dying," 

With  us  in  England,  forfeiture  of  lands  and  tenements  to 
the  crown  tor  treason  is  by  no  means  derived  from  the  feodal 
|K>licy5  (as  has  been  already  observed',)  but  was  antecedent 
to  the  establishment  of  that  system  in  this  island ;  being 
[  384  ]  transmitted  ffom  our  Saxon  ancestors*,  and  forming  a  pari 
of  the  aniient  Scandinavian  constitution^.  But  in  certain 
treasons  relating  to  the  coin,  (which,  as  we  formerly  observetl, 
seem  rather  a  species  of  the  cnmaijhlsi^  than  the  cntnefi  hesae 
majesiatisj)  it  is  provided  by  some  of  the  raotlem  statute*!^ 
which  constitute  the  offence,  that  it  shall  work  no  forfeiture 
of  lands,  save  onh*  fiJ**  the  life  of  the  offender;  and  by  all,  that 
it  shall  not  deprive  t!ie  wife  of  her  dower  *^,  And,  in  order  to 
abolish  such  hereditary  punishment  entirely,  it  was  enacted 
by  statute  7  Ann.  c.21,  that,  after  the  decease  of  tlie  late  pre- 
tender, no  attainder  for  treason  should  extend  to  the  disin- 
heriting of  any  heir,  nor  to  the  prejudice  of  any  person  other 
than  the  traitor  himself.  By  which,  the  law  of  forfeitures  for 
high  treason  would  by  this  time  have  been  at  an  end,  had 
not  II  subsequent  statute  inter\ened  to  give  them  a  longer 
duration.  The  history  of  this  matter  is  somewhat  singular 
and  worthy  observolioii.  At  the  time  of  the  union,  the  crime 
of  treason  in  Scotland  was,  by  die  Stols  law,  in  many  respects 
different  from  that  of  treason  in  England  ;  and  piirticularly  in 
il*s  consequence  of  forfeitures  of  entiiiled  estates,  which  was 
more  peculiarly  English ;  yet  it  seemetl  necessary,  that  it 
crime  so  nearly  affecting  government  should,  both  in  iC% 
essence  and  consequences,  l>e  put  upon  the  same  footing  in 
both  parts  of  the  united  kingdoms*  In  new-modelling  tlicse 
laws,  the  Scotch  nation  and  the  English  house  of  commons 

'  Src  Vol.  11.  ikng.iSK  '  Sut  5  Elli.  c.  if.     I»  EHi.  c,  I. 

•  X/..  Aftfr.  cA,     Canto,  e,  54.  *  Umi.  8  &  9  W.  III.  c,  2«.    151k  I« 

•  Slicrnli.  df  Jitre  Ovik.  //J.  <r.  6,4      Geo.  II.  c.!rtl. 
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struggled  hard,  partly  to  maintain,  and  partly  to  iicciuire,  a 
total  imni unity  from  forfeiture  and  corruption  of  blood;  which 
the  house  of  lords  as  firmly  resisted.  At  length  a  compromise 
was  agreed  to,  winch  is  established  by  this  statute,  viz,  that 
the  smiie  crimes,  and  no  otiier,  should  be  treason  in  Scotland 
that  are  so  in  England ;  and  that  the  English  forfeitures  and 
corruption  of  blood  should  lake  place  in  Scotland  till  the 
tieath  of  die  Uicn  pretentier ;  antt  then  cease  throughout  tlie 
whole  of  Great  Britain  "^i  the  lords  artfully  proposing  this 
temporary  clause,  in  liopes  (it  is  said^}  that  the  prudence  of  r  $gg  i 
succeeding  parliaments  would  liiake  it  peipetual^.  This  has 
pardy  been  done  by  die  statute  17  GeoJI,  c.S9,  (made  in 
tJie  year  preceding  the  late  rebellion),  the  operation  of  these 
indemnitying  clauses  being  thei"eby  still  farther  suspended,  tUl 
the  death  of  the  sons  of  the  pretender  **.  (5) 


In  petit  treason  and  felony,  the  offender  also  forfeits  all 
his  chattel  interests  absolutely,  and  the  profits  of  all  estates 
of  freehold  dorlng  life  ;  and,  after  his  death,  all  his  lands 
and  tenements  in  fee  simple  (but  not  those  in  tail)  to  the 
crown,  for  a  very*  short  period  of  time:  for  the  king  shall 
have  them  for  a  year  and  a  day,  and  may  commit  therein 
what  waste  he  pleases ;  which  is  called  die  king*s  f/var^  day, 
and  waste  K  Formerly  the  king  had  only  a  liberty  of  com- 
mitting waste  on  the  lands  of  felons^  by  pulling  down  their 
houses,  extiqiating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods*  And  a  punishment  of  a 
similar  spirit  appears  to  have  obtained  in  the  oriental  coun- 
tries from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel"^  and  Ezra^  which,  besides  tlie  pain  of 
death  inflicted  on  die  delinquents  there  specified,  ordain, 
**  that    their   houses  shall   be   made   a  dunghill/'     But  this 


«  Bumet's  Hist.  A.  B*  1709. 

'  Considerttdons  on  the  \mw  of  for- 
feiture, 6. 

E  Sec  Post,  250. 

*'  The  justice  and  expediency  ^f  thU 
provision   were  defended  al  tho  time 


with  much  l^LTaing  &ad  irtrengtli  of 
argument  in  the  cprmderation^  on  the 
taw  i2f/orfiiture,  first  publl&licd  ^.  D, 
1744.      (Sec  Vol  I.  pag.  S44.) 

'  a  Inst  37. 

^  ch.  UL  T.  29.  '  ch.  vL  v.lK 


(5)  The  39  Goo.  5.  c95.  repeats  entirely  thU  provision  of  the  statate  of 
Aiiitc,  »o  that  the  law  of  forfeiture  iu  htgti  treason  now  !^tand&  su  before 
the  pasblng  of  thfit  act. 
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tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed, 
in  the  reign  of  Henry  the  first,  in  this  kingdom,  that  tlie^ 
king  should  have  the  profits  of  the  land  for  one  year  and  a 
day,  in  lieu  of  the  destruction  he  was  otherwise  at  liberty  to 
commit™:  and  therefore  magna  carta^  provides,  that  the 
king  shall  only  hold  such  lands  for  a  year  and  a  day,  and 
then  i^store  them  to  the  lord  of  the  fee;  without  any  men- 
tion made  of  waste.  But  the  statute  17  Edw,  IL  de  jJtaero- 
gaiiva  regis  seems  to  suppose,  that  the  king  shall  have  his 
[  386  ]  yenr,  day,  and  waste ;  and  not  the  ye^r  and  day  imtcad  of 
waste.  Which  sir  Edward  Coke  (imd  the  author  oi  the 
mirror,  before  him)  very  justly  look  upon  as  an  encroachment, 
though  a  very  antient  one,  of  tlie  royal  prerogative  **»  This 
year,  day,  and  waste,  are  now  usually  compounded  for ;  but  ^ 
otherwise  they  regularly  belong  to  the  crown  j  and,  after 
their  expiration,  the  land  would  naturally  have  descended  to 
the  heir,  (as  in  gavelkind  tenure  it  still  does,)  did  not  it's 
feodal  quality  intercept  such  descent,  and  give  it  by  way  of 
escheat  to  the  lord.  These  forfeitures  for  felony  do  also  arise 
only  upon  attainder ;  and  therefore  a  J'eh  de  se  forfeits  no 
lands  of  inheritance  or  freehold,  for  he  never  is  attaintetl  as 
a  felon  ^',  They  likewise  relate  back  to  the  time  of  the  offence 
committed,  as  well  as  forfeitures  for  treason;  so  as  to  avoiil 
all  intermediate  charges  and  conveyances.  This  may  be  hard 
upon  such  as  have  unwarily  engagetl  with  the  offender:  but 
the  cruelty  and  reproach  must  lie  on  the  part,  not  of  the  law, 
but  of  the  criminal ;  who  has  thus  knowingly  and  dishonestly 
involved  others  in  his  own  calamities.  (6) 


•^  MiiT.  c.  4,  §  16.     Ftet.  /.  I .  c,  28. 
"  9  Hen,  III,  c,  S9. 


o  Mirr.  c,5,  §  2.     2  I  nit,  37. 
P  3  Inst.  55. 


(6)  In  explaining  the  principle  of  forfeiture  in  treoftoa,  sir  Martiii 
Wright  says,  "  that  the  bw  hath  inflicted  n  penalty  somewhat  of  the  like 
kind  (ipon  the  mesne  lord,  even  where  the  tenant  is  guilty  of  felony  only  ;  ^ 
for  though  the  land  escheats  as  by  the  feudal  law,  it  ought  to  the  imn*e- 
diatu  lor<l ;  yet  as  the  crime  afTecti  the  public  pence,  and  the  lord  may  be 
iuj)|iated  for  want  of  due  care  in  the  choice  of  his  tenant  to  be  in  some 
nieaiiire  blameable,  the  king  shall  have  the  land  a  yenr  and  day  to  the  pre- 
judice of  the  lord.'*  And  he  cites  a  passage  from  Le  SH/U  dc  procedrr  em  t 
JVcirmumftr,  foL  76,,  which  hhowR  thiit  a  similar  usage  prevailed  there ;  M0^g 
t'kamme  e$t  ctmdmmti  par  la  juttka  dti  Bty,  It  iifoy  drM  avoir  la  prtn 
ann^e  dc  ia  rewmue  de§  hvrilaigcs  au  cundcmnt.     On  Tenures,  p.  1 1 9.     The  ^ 

•7  tcndcncT 
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These  are  all  the  forfeitures  of  real  estates,  created  by 
the  comnion  lawj  as  consequential  upon  attaiuders  by  judg- 
ment of  deatli  or  outlawry*  I  here  omit  the  paiticukr  for- 
feitures created  by  the  statutes  of  pvimminire  and  others ; 
because  I  look  upon  them  rather  as  a  part  of  the  judgment 
and  penalty,  inflicted  by  the  respective  statutes,  than  as  ton-* 
sequences  of  such  judgment ;  as  in  treason  and  felony  they  oi-e. 
But  I  shall  just  mention,  as  a  part  of  the  forfeiture  of  real 
estates^  the  forfeiture  of  the  profits  of  lands  during  life:  which 
extends  to  two  other  instances,  besides  those  already  spoken 
of;  misprision  of  treason  *',  and  striking  in  \Vestniinster*hall, 
or  drawing  a  weapon  upon  a  judge  there,  sitting  in  the  king's 
courts  of  justice  ^ 


The  forfeiture  of  goods  and  chattels  accrues  hi  every  one 
of  the  higher  kinds  of  offence :  in  high  treason  or  tnisprision 
thereof^  petit  treason,  felonies  of  all  sorts,  whether  clergyable  [  sgy  ] 
or  not,  self-murder  or  felony  de  se^  petit  larciny,  standing 
mute,  and  the  above-mentioned  offences  of  striking,  ^r-  ii» 
Westminster-halL  For  Jiigkt  also j  on  an  accusation  of  trea- 
son, felony,  or  even  petit  larciny^  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the 
party  shall  forfeit  his  goods  and  chattels :  for  the  very  flight 
is  an  offence,  carrying  with  it  a  strong  presumption  of  guilt, 
and  is  at  least  an  endeavour  to  elude  and  stifle  the  course  oi' 
justice  prescribed  by  the  law*  But  the  jury  verj*  seldom  find 
the  flight  • :  forfeiture  being  Looked  upon,  since  the  vast  in- 
crease of  personal  property  of  late   years,  as  too  large  a  pe- 


"f  3  lmU2l8. 


Staundt  V.  C.  183*  b. 


tendency  of  this,  contrary  to  the  Icarncil  judge's  opinion,  seems  to  be  to 
account  for  forfeitures  on  something  like  a  feudal  prmcipic ;  but  prac- 
tically it  i§  much  more  convenient  to  consider  them  wholly  drstinct;  in 
both  treason  and  felony  the  natural  consetjiience  of  corruption  of  blood 
would  be  escheat,  but  in  treason  the  forfeiture  intercepts  entirely  the 
right  of  the  lord,  as  in  felony  the  CAcheat  intercepts  that  of  the  heir, 
to  whom,  if  there  had  been  no  corruption  of  blood,  the  land  would  have 
reverted  after  the  year  and  day,  See  Vol.  IL  p,  251.  Nothing  can  prove 
more  clearly  how  entirely  distinct  they  are  in  practice,  than  the  consider- 
ation that  in  the  case  of  treasons,  wherein  by  statu tc*  the  corruption  of 
blood  is  taken  away,  so  that  there  can  be  no  escheat,  forfeiture  ttiti  re- 
mains.   See  air  S,  LovcU's  casc^  Salk.  85. 
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naky  for  an  offence,  to  wliicli  a  man  h  prompted  by  ibe  nalu- 
ral  love  of  liberty.  (7) 

There  is  a  remarkable  difference  or  two  between  the  for- 
feityre  of  lauds,  and  of  goods  and  chattels.  1.  Lands  are 
forfeited  upon  atlainder,  and  not  l>efore  :  goods  and  chaUels  I 
are  forfeited  by  conviction*  Because  in  many  of  the  cases 
where  goods  are  forfeited,  there  never  is  any  attainder ;  which 
happens  only  where  judgment  of  death  or  outlawTy  is  given  ; 
therefore  in  those  cases  the  forfeiture  must  be  upon  convic- 
tion, or  not  all ;  and,  being  neoessaiily  upon  conviction  m 
those,  it  is  so  ordered  in  all  other  cases,  tor  the  law  loves 
uniformity,  2.  In  outlawries  for  treason  or  felony,  lands  are 
forfeited  only  by  the  judgment :  but  the  goods  and  chattels 
are  forfeited  by  a  man's  being  first  put  in  the  cjcigefUf  widiout 
staying  till  he  is  quinio  cxactuSy  or  finally  ouUawed ;  for  tlie 
secreting  himself  so  long  from  justice,  is  construed  a  flight  in 
law  ^  3.  Tlie  forfeiture  of  lands  has  relation  to  the  time  of  the 
fact  committed,  so  as  to  avoid  all  subse<iuent  sales  and  incum- 
brances ;  but  tlie  forfeiture  of  goods  and  chattels  has  no 
relation  backwards;  so  that  those  only  which  a  man  has  at 
Uie  time  of  conviction  shall  be  forfeited.  Therefore  a  tniitor 
or  felon  may  bona  fide  sell  any  of  his  chattels,  real  or  per- 
sonal, for  the  sustenance  of  himself  and  family  between  the 
[  388  ]  fact  and  conviction  "" ;  for  personal  property  is  of  so  fluctuat- 
ing a  nature,  tliat  it  passes  through  many  hands  in  a  ^lort 
time;  and  no  buyer  could  l)e  safe,  Lf  he  were  liable  to  return 
the  goods  which  he  had  fairly  bought,  provided  any  of  the 
prior  vendors  had  connnitted  a  treason  or  felony.  Yet  if  they 
be  collusively  and  not  bona  Jidc  parted  with,  merely  lo  de- 
fraud the  crown,  the  law  (and  particularly  the  statute  13  Eiiz. 
c- 5*)  will  reach  them;  for  they  are  all  die  while  truly  and 
substantially  the  goods  of  tlie  offender  :  and  as  he,  if  acquit- 
ted, might  recover  them  himsell^  as  not  parted  with  for  a 
good  consideration ;  so  in  case  he  happens  to  be  convicted, 
the  law  will  recover  them  for  the  king,  (8) 

*  3  Inst. 939*  "  2  Hawk.  PX.  c.49.  §33. 


(7)  In  moileni  practice  it  is  aoi  usual  even  to  chikrge  the  jury  to  enquire 
{i«  to  the  flight. 
(H)  fcHfc \'iit.  Abr.  Forfcuiirc,  1».  6,,  ami Pjuincerooi'a  ca«e,  cited  jRcp.  n^ 
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II.  Akothbr  immedjate  consequence  of  attainder  is  the 
conniption  of  bloody   both  upwards   and  downwards ;  so  that 

an  attainted  person  can  neither  inherit  lands  or  other  heredit- 
aments tVom  his  anceMprs,  nor  retain  those  he  is  already  in 
possession  of,  nor  transmit  tliem  by  descent  to  any  heir ;  but 
the  sanie  shall  escheat  to  the  lord  of  llie  fee,  subject  to  the 
king's  superior  right  of  forfeiture  :  and  the  person  attaintetl 
shall  also  obstruct  all  descents  to  his  posterity,  wherever  they 
are  obliged  to  derive  a  title  through  hhn  to  a  remoter  ances- 
tor »•- 


This  is  one  of  those  notions  which  our  laws  have  adopteil 

from  the  feodal  constitutions,  at  the  time  of  the  Norman 
conquest;  as  appears  firom  it's  being  unknown  in  those 
tenures  which  are  indisputably  Saxon,  or  gavelkind :  where- 
in, though  by  treason,  according  to  the  antient  Saxon  taws, 
the  lanfl  is  forfeited  to  the  king,  yet  no  corruption  of  blood, 
no  impediment  of  descents,  ensues ;  and,  on  judgment  of 
mere  felony,  no  escheat  accrues  to  the  lord.  And  therefore, 
as  every  otlier  oppressive  mark  of  feodal  tenure  is  now  hap- 
pily worn  away  in  these  kingdoms,  it  is  to  be  hoped,  that 
this  coiTuption  tjf  blfxjdy  with  all  its  connected  consequences, 
not  only  of  present  escheat,  but  of  future  incapacities  of 
inheritance  even  to  the  twentieth  generation,  may  in  process 
of  time  be  abolished  by  act  of  parliament :  as  it  stands  upon 
a  very  different  footing  from  the  forfeiture  of  lands  for  high 
treason,  affecting  the  king's  person  or  government.  And  r  339  t 
indeed  the  legislature  has,  from  time  to  time,  ap[>eared  very 
inclinable  to  give  way  to  so  equitable  a  provision  ;  by  enact- 
ing, that,  in  certain  treasons  respecting  die  papal  supremacy  "^ 
and  the  public  coin  %  and  in  many  of  the  new-made  felonies, 
created  since  the  reign  of  Henry  the  eighth  by  act  of  parlia- 


**  SecVoLII.  pag.S^l. 
"*  Sist.  5£lsB.  c.l. 


*  Stol.    SEiiV  ell.     18  Elii.  c.  J. 
8&9W,III.c.'26.  15&J60eo.II.c.2S. 


The  position,  that  the  oicnder  might  recover  liack  his  good^,  if  acquitted, 
as  not  parted  with  for  a  goad  consideration,  seems  verj'  tjuestionahle ;  for 
he  has  parted  with  tbein  knowingly,  volimtarily,  and  fratidulcntly ;  in  such 
a  ca^e  I  should  tliink  the  maxim  in  pari  dcheio  potior  eti  (^nditto  dtfen- 
denUt  would  apply,  and  that  the  plaintiff  could  not  successfully  ask  for  tljc 
interference  of  a  court  of  justice  to  help  him  out  of  the  consequences  of 
hi 5  own  fraudulent  act. 
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ment,  oomiption  of  blood  shall  be  saved.  But  as  in  some  of 
the  acts  for  creating  felonies  (and  those  not  of  the  most 
atrocious  kind)  this  saving  was  neglected,  or  forgotten,  to  be 
made,itseemstobehighlyreasonable  and  expedient  to  antiquate 
the  whole  of  this  doctrine  by  one  undistinguishing  law:  espe- 
cially as  by  the  afore-mentioned  statute  of  7  Ann.  c21.  (the 
operation  of  which  is  postponed  by  statute  17  Geo.  II.  c.59.) 
after  the  death  of  the  sons  of  the  late  pretender,  no  attainder 
for  treason  will  extend  to  the  disuiheriting  any  heir,  nor  the 
prejudice  of  any  person,  other  than  the  offender  himself; 
which  virtually  abolishes  all  corruption  of  blood  for  treason, 
though  (unless  the  legislature  should  interpose)  it  will  still 
continue  for  many  sorts  of  felony.  (9) 

(9)  Seep.385.  n.  (5). 
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CHAPTER   THE  THIRTIETH. 


OP  REVERSAL  op  JUDGMENT. 


"Vy^E  are  next  to  consider  how  judgments,  with  their  several 
connected  consequences,  of  attainder,  forfeiture,  and 
corruption  of  blood,  may  be  set  aside.  There  are  two  ways 
of  doing  this ;  either  by  &lsifying  or  reversing  the  judgment^ 
or  else  by  reprieve  or  pardon. 

A  JUDGMENT  may  be  fidsified,  reversed,  or  avoided,  in  the 
first  place,  without  a  writ  of  error ^  for  matters  foreign  to  or 
dehors  the  record,  that  is,  not  apparent  upon  the  face  of  it ;  so 
that  they  cannot  be  assigned  for  error  in  the  superior  court, 
which  can  only  judge  from  what  appears  in  the  record  itself: 
and  therefore  if  the  whole  record  be  not  certified,  or  not  truly 
certified,  by  the  inferior  court,  the  party  injured  thereby  (in 
both  civil  and  criminal  cases)  may  allege  a  diminution  of  the 
record,  and  cause  it  to  be  rectified.  Thus»  if  any  judgment 
whatever  be  given  by  persons,  who  had  no  good  commission 
to  proceed  against  the  person  condemned,  it  is  void;  and 
may  be  falsified  by  shewing  the  special  matter  without  writ  of 
error.  (1)     As,  where  a  commission  issues  to  A  and  B,  and 

(1)  That  is,  if  such  judgment  oomes  collaterally  in  question,  in  any  other 
cause,  or  court,  the  party  against  whom  it  is  used,  may  so  avoid  it.  But  I 
do  not  see  how  it  can  be  directly  reversed,  except  by  writ  of  error,  either 
for  error  in  fiict,  in  which  case  it  would  li6  before  the  same  court,  and  the 
fact  would  be  alleged  j  or  for  error  in  kw.  The  case  put  of  persons  pro^ 
ceeding  to  judgment  without  a  good  commission,  is  one  of  those  dedde4 
illegalities  for  which  the  law  seems  to  afford  no  preventive  remedy :  tli^ 
who  do  so,  subject  themselves,  indeed,  to  punishments  afterwards;  bat  in 
the  mean  time  they  are  acting  in  defiance  of  law,  and  are  not,  indeed,  a 
court,  to  or  firom  which  any  appeal  can  be  formally  made. 

VOL.  IV.  a  a 
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twelve  others,  or  any  two  of  them,  of  which  A  or  B  shall  be 
one,  to  take  and  try  indictments ;  and  any  of  the  other  twelve 
proceed  without  the  interposition  or  presence  of  either  A  or 
[  391  ]  B:  in  this  case  all  proceedings,  trials,  convictions,  and 
judgments,  are  void  for  want  of  a  proper  authority  in  the 
commissioners,  and  may  be  felsified  upon  bare  inspection 
without  the  trouble  of  a  writ  of  error*;  it  being  a  high  mis* 
demesnor  in  the  judges  so  proceeding,  and  little  (if  any  thing) 
short  of  murder  in  them  all,  in  case  the  person  so  attainted 
be  executed  and  suffer  death.  So  likewise  if  a  man  purchaser 
land  of  another;  and  afterwards  the  vendor  is,  either  by  out- 
lawry  or  hb  own  confession,  convicted  and  attainted  of  treason 
or  felony  previous  to  the  sale  or  alienation;  wherebjr  such 
land  becomes  liable  to  forfeiture  or  escheat ;  now,  upon  any 
trial,  the  purchaser  is  at  liberty,  without  bringing  any  writ  of 
error,  to  ikbify  not  only  the  time  of  the  fdony  or  treason 
supposed,  but  the  very  point  of  the  felony  or  treason  itself;^ 
and  is  not  concluded  by  the  confession  or  the  outlawry  of  the 
vendor;  though  the  vendor  himself  is  concluded,  and  not 
sufiered  now  to  deny  the  fact,  which  he  has  by  confession  of 
flight  acknowledged.  But  if  such  attainder  of  the  vendor 
was  by  verdict,  on  the  oath  of  his  peers,  the  alienee  cannot 
be  received  to  falsify  or  contradict  the  Jtzct  of  the  crime 
committed ;  though  he  is  at  liberty  to  prove  a  mistake  in  timey 
or  that  the  o£fence  was  committed  alter  the  alienation,  and 
not  before**- 

Secondly,  a  judgment  may  be  reversed  by  writ  of  error  .- 
which  lies  from  all  inferior  criminal  jurisdictions  to  the  court 
of  king's  bench,  and  from  the  king's  bench  to  the  house  of 
peers;  and  may  be  brought  for  notorious  mistakes  in  the 
judgment  or  other  parts  of  the  record :  as,  where  a  man  is 
found  gaiky  of  perjury  and  receives  the  judgment  of  felony^ 
or  for  other  less  palpaUe  errors ;  such  as  any  irregularity,^ 
omission,  or  want  of  form  in  the  process  of  outlawry,  or  pro^ 
ckunations ;  the  want  of  a  proper  addition  to  the  defendant*^ 
name,  according  to  the  statute  of  additions ;  for  not  properly 
naming  the  sheriff  or  other  officer  of  the  court,  or  not  duly 
describing  where  his  county  court  was  held;   for  laying  a» 

•  2  Hawk.  p.  e.  C.50.  J  2,  S.  •»  S  In$t.  231.     I  H«l.  P.G.  3^1. 
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ofience  committed  in  the  time  of  the  late  king,  to  be  done 
against  the  peace  of  the  present ;  and  for  many  other  simibr 
causes,  which  (though  allowed  out  of  tenderness  to  life  and  [  S92  ] 
liberty)  are  not  much  to  the  credit  or  advancement  of  the 
national  jusdce.  These  writs  of  error,  to  reyerse  judgments 
in  case  of  misdemesnors,  are  not  to  be  allowed  of  course, 
but  on  sufficient  probable  cause  shewn  to  the  attorney-gene- 
ral ;  and  then  they  are  understood  to  be  grantable  of  com- 
mon right,  aad  ex  debito  justitiae.  But  writs  of  error  to 
reverse  attainders  in  capital  cases  are  only  allowed  ex  gratia ; 
and  not  without  express  warrant  under  the  king's  sign 
manual,  or  at  least  by  the  consent  of  the  attorney-genend^ 
These  therefore  can  rarely  be  brought  by  the  party  himself, 
especially  where  he  is  attainted  for  an  offence  against  the 
state :  but  they  may  be  brought  by  his  heir,  or  executor, 
after  his  death,  in  more  favourable  times;  which  may  be 
some  consolation  to  his  family.  But  the  easier,  and  more 
effectual  way,  is, 

Lastly,  to  reverse  the  attainder  by  act  of  parliament. 
This  may  be  and  hath  been  firequently  done,  upon  motives  of 
compassion,  or  perhaps  from  the  zeal  of  the  times,  after  a 
sudden  revolution  in  the  government,  without  examining  too 
closely  into  the  truth  or  validity  of  the  errors  assigned.  And 
sometimes,  though  tlie  crime  be  universally  acknowledged  and 
confessed,  yet  the  merits  of  the  criminal's  fiunily  shall  after 
his  death  obtain  a  restitution  in  blood,  honours,  and  estate, 
or  some,  or  one  of  them,  by  act  of  parliament ;  which  (so 
far  as  it  extends)  has  all  the  effect  of  reversing  the  attainder 
without  casting  any  reflections  upon  the  justice  of  the  pre- 
ceding sentence. 

The  effect  of  fidsifying,  or  reversing,  an  outlawry,  is  that 
the  party  shall  be  in  the  same  plight  as  if  he  had  appeared 
upon  the  capias  /  and,  if  it  be  before  plea  pleaded,  he  shall 
be  put  to  plead  to  the  indictment^  if^  after  conviction,  he 
shall  receive  the  sentence  of  the  law ;  for  all  the  other  pro- 
ceedings, except  only  the  process  of  outlawry  for  hb  non- 
appearance, remain  good  and  effectual  as  before.  But  when  [  S9S  3 
judgment,  pronounced  upon  conviction,  is  falsified  or  reversed, 

«  1  Veni.I7a  175. 
o  o  9 
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all  former  proceeding^  ar6  absolutely  set  aside,  i&nd  tlie  party 
stands  as  if  he  had  never  been  at  all  accused :  restored 
in  his  credit,  his  capacity,  his  blood,  and  his  estates :  with 
regard  to  which  last,  though  they  be  granted  away  by  the 
crown,  yet  the  owner  may  enter  upon  the  grantee,  with  as 
little  ceremony  as  he  might  enter  upon  a  disseisor^.  But 
he  still  remains  liable  to  another  prosecution  for  the  same 
offence:  for,  the  first  being  erroneous,  he  never  was  in 
jeopardy  thereby. 

^  S  Jlawk.  P.C.  C.50.  §  SO, 
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CHAPTER   THE   THIBTY-PIBST. 


OP  REPRIEVE  AND  PARDON. 


n*^H£  only  .other  remaining  ways  of  avoiding  the  execution 
of  the  judgment  are  by  a  reprieve,  or  a  pardon;  whereof 
the  former  is  temporary  only,  the  latter  permanent. 

L  A  RBPRiEVK,  from  reprendre^  to  take  back,  is  the  with- 
drawing of  a  sentence  for  an  interval  of  time :  whereby  the 
execution  is  suspended.  This  may  be,  first,  ex  arbitrto 
Judicis;  either  before  or  after  judgment;  as,  where  the  judge 
is  not  satisfied  with  the  verdict,  or  the  evidence  is  suspicious, 
or  the  indictment  is  insufficient,  or  he  is  doubtful  whether 
the  offence  be  within  clergy;  or  sometimes  if  it  be  a  small 
felony,  or  any  &vourable  circumstances  appear  in  the  crimi* 
nal's  character,  in  order  to  give  room  to  ^ply  to  the  crown 
for  either  an  absolute  or  conditional  pardon.  These  arbitrary 
reprieves  may  be  granted  or  taken  off  by  the  justices  of  gaol- 
delivery,  although  their  session  be  finished,  and  their  com- 
mission expired;  but  this  rather  by  common  usage,  than  of 
strict  right*. 

Reprieves  may  also  be  ex  necessitate  legis:  as^  where  a 
woman  is  capitally  convicted,  and  pleads  her  pr^piancy; 
though  thb  is  no  cause  to  stay  the  judgment,^  yet  it  is  tp 
respite  the  execution  till  she  be  delivered.  This  is  a  mercy 
dictated  by  the  law  of  nature,  mfaoorem  prolis  s  and  therefore  [  595  ] 
no  part  of  the  bloody  proceedings,  in  the  reign  of  queen 
Mary,  hath  been  more  justly  detested  than  the  cruelty,  that 
was  exercised  in  the  island  of  Cruerosey,  of  buining  a  woman 

'-  •,2Hri.  P.  C.4iy. 
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big  with  child :  and  when,  through  the  violence  of  the  flames, 
the  in&nt  sprang  forth  at  the  stake,  and  was  preserved  by  the 
by-standers,  after  some  deliberation  of  the  priests  who  assisted 
at  the  sacrifice,  they  cast  it  again  into  the  fire  as  a  yoong 
heretic^.  A  barbari^  which  they  never  learned  fixmi  the 
laws  otantiaU  Rome;  which  direct%  with  the  same  humanity 
as  our  own,  ^  qmkl  prtugruMis  mulierU  iawmaiae  poena  di^ 
^^feratur^  quoad  pariat  .*"  which  doctrine  has  also  prevailed 
in  England,  as  early  as  the  first  memoriab  of  our  law  will 
reach  \  In  case  this  plea  be  made  in  stay  of  executioo,  the 
judge  must  direct  a  jury  of  twelve  matrons  or  discreet  wom^i 
to  inquire  the  fact :  and  if  they  bring  in  their  verdict  qmck 
with  child^  (for  barely,  with  child^  unless  it  be  alive  in  the 
wcnnb,  is  not  sufficient)  execution  shall  be  stud  geneiallj  till 
the  next  session ;  and  so  from  session  to  session,  till  dther 
she  is  delivered,  or  proves  by  the  course  of  nature  not  to  have 
been  with  child  at  all.  But  if  she  once  hath  had  the  benefit 
of  this  r^rieve,  and  been  delivered,  and  afterwards  becomes 
pregnant  again,  she  shall  not  be  entided  to  the  ben^  of  a 
farther  respite  for  that  cause*.  For  she  may  now  be  executed 
before  the  child  is  quick  in  the  womb ;  and  shall  not,  fay  her 
own  incontinence,  evade  the  sentence  of  justice. 

Another  cause  of  regular  reprieve  is,  if  the  ofiender 
becomes  nan  compos^  between  the  judgment  and  the  award  of 
execution^:  for  regularly,  as  was  formerly >  observed,  though 
a  man  be  compos  when  he  commits  a  capital  crime,  yet  if  he 
becomes  non  compos  after,  he  shall  not  be  indicted;  if  after 
indictment,  he  shall  not  be  convicted ;  if  after  convict 
[  S96  ]  tion,  he  shall  not  receive  judgment ;  if  after  judgment,  he 
shall  not  be  ordered  for  execution :  for,  ^^furiosus  nioju- 
"  rore  punituTy"^  and  the  law  knows  not  but  he  migfat  have 
ofiered  some  reason,  if  in  his  senses,  to  have  stayed  these 
respective  proceedings^  It  is  therefore  an  invariable  rule, 
when  any  time  intervenes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prisoner  what  he  hath 
to  all^e,  why  execution  should  not  be  awarded  against  him : 
and  if  he  appears  to  be  insane,  the  judge  in  his  discietiop  may 

^  Foi,  Acts  and  Moo.  •  1  Hsl.  P.C.  S69. 

«  /y.  48,  19.  3.  '  Ibid.  S70. 

*  Flet.  /.I.  c.sa.  I  Swp^.84. 
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and  ought  to  reprieve  him.  (1)  Or,  the  party  may  plead  in 
bar  of  execution;  which  plea  may  be  either  pregnancy,  the 
king's  pardon,  an  act  of  grace,  or  diversity  of  person,  viz. 
that  he  is  not  the  same  as  was  attainted,  and  the  like.  In  this 
last  case  a  jury  shall  be  impanelled  to  try  this  collateral  issue, 
namely,  the  identity  of  his  person ;  and  not  whether  guilty  or! 
innocent;  for  that  has  been  decided  before.  And  in  these 
collateral  issues  the  trial  shall  be  instanter  \  and  no  time  al- 
lowed the  prisoner  to  make  his  defence  or  produce  his  wit* 
nesses,  unless  he  will  make  oath  that  he  is  not  the  person 
attainted  * ;  neither  shall  any  peremptory  challenges  of  the 
jury  be  allowed  the  prisoner  J;  though  formerly  such  chal- 
lenges were  held  to  be  allowable,  whenever  a  man's  life  was 
in  question  ^ 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  • 
plea,  will  avail  to  avoid  the  judgment,  and  stay  the  execution 
consequent  thereupon,  the  last  and  surest  resort  is  in  the 
king's  most  gracious  pai'dons  the  granting  of  which  is  the 
most  amiable  prerogative  of  the  crown.     Law  (says  an  able^ 
writer)  cannot  be  framed  on  principled  of  compassion  to  guilt :; 
yet  justice,  by  the  constitution  of  England,  is  bound  to  be 
administered  in  mercy ;  this  is  promised  by  the  king  in  his 
coronation  oath)  and  it  is  that  act  of  his  government,  which 
is  the  most  personal,  and  most  entirely  his  own  1.     The  king 
himself  condemns  no  man ;  that  rugged  task  he  leaves  to  his . 
courts  of  justice :  the  great  operation  of  his  sceptre  is  mercy. 
His  power  of  pardoning  was  said  by  our  Saxon  ancestors  ">  [  397  3 
to  be  derived  a  lege  siue  digniUttis:  and  it  is  declared  in  par- 
liament, by  Stat  27Hen.VIIL  c.24.  that  no  other  person 
hath  power  to  pardon  or  remit  any  treason  or  felonies  what- 

^  I  Sid.  78.     See  Append.  $3.  ^  Staundf.  KC.IGS.    Co.  Litt.157. 

'  Fost.4S.  Hal.  Siun.S59. 

i  1  LeT.61.     Fott.  4S.  i6.  '  Law.  of  Forfeit.  99. 

'^  LL.  Eduh  Omf,  eA8. 

(1)  The  law  is  more  precisely  stated  ftt  p.S5;  sappofing  the  party  to 
have  beeo  sane  at  the  commissioD  of  the  crime,  there  can  be  no  objection 
to  indicting  him,  though  he  may  become  insane  before  the  bill  b  pr^enred : 
because  if  he  were  in  hb  senses,  he  could  not  be  beard  to  allege  any  thing 
against  the  indictment  before  the  grand  jury.  See  the  provisions  on  thia 
subject  now  made  by  the  S9  A;  40 O.5.  c.94.  at  p.  25.  n.(9). 
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soever:  but  that  the  king  hath  the  whole  and  aole  power 
thereof^  united  and  knit  to  the  imperial  crown  of  this  radm  *.. 

I 

This  b  indeed  one  of  the  great  advantages  of  monarchy 
in  general,  above  any  other  form  of  government ;  that  there 
is  a  magistrate,  who  has  it  in  his  power  to  extend  mercy, 
wherever  he  thinks  it  is  deserved :  holding  a  court  of  equity 
in  his  own  breast,  to  soften  the  rigour  of  the  general  law,  in 
such  criminal  cases  as  merit  an  exemption  from  punishmoit* 
Pardons  (according  to  some  theorists  ^)  should  be  excluded 
in  a  perfect  legislation,  where  punishments  are  mild  but  cer- 
tain ;  for  that  the  clemency  of  the  prince  seems  a  tack  disap- 
probation of  the  laws.  But  the  exclusion  of  pardons  must 
necessarily  introduce  a  very  dangerous  power  in  the  jud|ge  or 
jury,  that  of  construing  tlie  criminal  law  by  the  spirit  instead 
of  the  letter  ^ ;  or  else  it  must  be  holden,  what  no  man  will 
seriously  avow,  that  the  situation  and  drcumstances  of  the 
offender  (though  they  alter  not  the  essence  of  the  crime) 
ought  to  make  no  distinction '  in  tlie  punishment.  In  demo^ 
cracies,  however,  this  power  of  pardon  can  never  subsist;  for 
there  nothing  higher  is  acknowledged  than  tlie  ma^strate 
who  administei's  the  laws :  and  it  would  be  impolitic  for  the 
power  of  ju<lging  and  of  pardoning  to  centre  in  one  and  the 
some  person.  Tliis  (as  the  president  Montesquieu  observes  **) 
would  oblige  him  very  often  to  contradict  himself,  to  make 
and  to  unmake  his  decisions  :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mass  of  the  people ;  as  they  would 
find  it  difficult  to  tell,  whether  a  prisoner  were  discharged 
l>y  his  innoccuce,  or  obtained  a  pardon  througli  favour.  In 
[  398  ]  Holland,  therefore,  if  there  be  no  stadtholder,  there  is  no 
power  of  pardoning  lodged  in  any  other  member  of  the  state^ 
Hut  in  monarchies  the  king  acts  in  a  superior  sphere :  and, 
though  he  regulates  the  whole  government  as  tlie  first  raover, 
yet  he  does  not  appear  in  any  of  the  disagreeable  or  invidious 
parts  of  it.  Whenever  the  nation  see  liini  personally  engaged, 
it  is  only  in  works  of  legislature,  magnificence,  or  compassion. 
To  him,  therefore,  the  people  look  up  as  the  fountain  of  no- 

"  And  this  power  Iwlongs  only  to  a  **  noccar.  th. CO. 

kinn  de/acto^  and  not  to  a  king  Hf  Jure  '  Ihid.  <li.4. 

diirin;;  the  limp  of  Uburi>.ition.      »  Tiro.  '  Sp.  I.,  h.^.  0.5. 
Alir.  /.  .'»■....■  /....  i,  ,t,  C~-) 
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thing  but  bounty  and  grace;  and  these  repeated  acts  of 
goodness,  coming  immediately  from  his  own  hand,  endear  the 
sovereign  to  his  subjects,  and  contribute  more  than  any 
thing  to  root  in  their  hearts  that  filial  affection,  and  personal 
loyalty,  which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider, 
1.  The  object  of  pardon:  2.  The  manner  of  pardoning: 
3.  The  method  of  allowing  a  pardon :  4.  The  effict  of  such 
pardon,  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely 
against  the  crown,  or  the  public;  excepting,  1.  That,  to 
preserve  the  liberty  of  the  subject,  the  committing  any  manr 
to  prison  out  of  the  realm,  is  by  the  habeas  corpus  act, 
SI  Car. II.  c.  2.  made  a  pramunire^  unpardonable  even  by 
the  king.  Nor,  2.  Can  the  king  pardon,  where  private  jus- 
tice is  principally  concerned  in  the  prosecution  of  offenders^ 
**  non  potest  rex  graiiamfacere  cum  injuria  et  damno  aliorum^J* 
Therefore,  in  appeals  of  all  kinds,  (which  are  the  suit,  not 
of  the  king,  but  of  the  party  injured,)  the  prosecutor  may 
release,  but  the  king  cannot  pardon '.  Neither  can  he  pardon 
a  common  nusance,  while  it  remains  unredressed,  or  so  as  to 
prevent  an  abatement  of  it,  though  afterwards  he  may  remit  ^ 
the  fine:  because  though  the  prosecution  is  vested  in  the 
king  to  avoid  multiplicity  of  suits,  yet  (during  it's  continuance) 
this  offence  savours  more  of  the  nature  of  vl  private  injury  to  [  S99  3 
each  individual  in  the  neighbourhood,  than  of  vl  public -wTongK 
Neither,  lastly,  can  the  king  pardon  an  ofience  against  a  po- 
pular or  penal  statute,  after  information  brought;  fet  thereby 
the  informer  hath  acquired  a  private  property  in  his  part  of 
the  penalty. 

There  is  also  a  restriction  of  a  peculiar  nature,  that 
affects  the  prerogative  of  pardoning,  in  case  of  parliamentary 
impeachments ;  viz.  that  the  king's  pardon  cannot  be  pleaded 
to  any  such  impeachment,  so  as  to  impede  the  inquiry,  and 
stop  the  prosecution  of  great  and  notorious  offenders.  There* 
fore  when,  in  tlie  reign  of  Charles  the  second,  the  earl  of 

'  3  Inst.  236.  *  2  Hawk.  P.  C.  C.37.  §33. 

•  Ibid,  237,  "  3  Inst.  238. 
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Danby  was  impeached  by  the  house  of  commons  of  high 
treason,  and  other  mbdemesnors,  and  pleaded  the  king's  par- 
don in  bar  of  the  same,  the  commons  alleged  u,  ^  that  there 
<^  was  no  precedent  that  ever  any  pardon  was  granted  to  any 
<<  person  impeached  by  the  commons  of  high  treason,  or  other 
<^  high  crimes,  depending  the  impeachment ;"  and  therenpon 
resolved  *",  ^^  th^t  the  pardon  so  pleaded  was  illegal  and  void, 
**  and  ought  not  to  be  allowed  in  bar  of  the  impeachment  of 
<^  the  commons  of  England ;"  for  which  resolution  they 
assigned  '  this  reason  to  the  house  of  lords,  <^  that  the  setting 
*'  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
^<  ndiole  use  and  effect  of  impeachments ;  tx  should  this 
<^  point  be  admitted,  or  stand  doubted,  it  would  totally  d]»^ 
^^  courage  the  exhibiting  any  for  the  future;  whereby  the 
chief  institution  for  the  preservation  of  the  government 
would  be  destroyed."  Soon  after  the  revolution,  the  com* 
mons  renewed  the  same  claim,  and  voted  y,  ^<  that  a  pardon 
^  is  not  pleadable  in  bar  of  an  impeachment''  And,  at 
length,  it  was  enacted  by  the  act  of  settlement,  1 2  &  1 8  W.  III. 
c2.  ^^  that  no  pardon  under  the  great  seal  of  England  shall 
*^  be  pleadable  to  an  impeachment  by  the  commons  in  parlia- 
^*  ment"  But,  after  the  impeachment  has  been  solemnly 
heard  and  determined,  it  is  not  understood  that  the  king's 
[  400  ]  royal  grace  is  farther  restrained  or  abridged:  for,  after  £he 
impeachment  and  attainder  of  the  six  rebel  Icnrds  in  1715, 
three  of  them  were  from  time  to  time  reprieved  by  the  crown, 
and  at  length  received  the  benefit  of  the  king's  most  gracious 
pardon. 

2.  As  to  the  manner  of  pardoning.  1.  First,  it  must  be 
under  the  great  seal.  A  warrant  under  the  privy  seal,  or  sign 
manual,  though  it  may  be  a  sufficient  authority  to  admit  the 
party  to  bail,  in  order  to  plead  the  king's  pardon,  when 
obtained  in  proper  form,  yet  is  not  of  itself  a  complete  irre- 
vocable pardon  '•  2.  Next,  it  is.a  general  rule,  that,  wherever 
it  may  reasonably  be  presumed  the  Icing  is  deceived,  the  par-* 
don  is  void  \  Therdbre,  any  suppression  of  truth,  or  sugw 
gettion  of  fidsehood,  in  a  charter  of  pardon,  will  vitiate  the 

"  Com.  Journ.  28  Apr,  1679.  ^  Com.  Journ.  6  June  1689. 

^  Ibid.  5  May  1679.  »  5  St.  Tr.  166.  173. 

«  Ibid.  Sf6  Mmy  1679.  •  9  Hawk.  P.C.  c.S7.  §  46. 
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whole ;  for  the  king  was  iBismformed  ^.  5.  General  words 
fiave  also  a  very  imperfect  effect  in  pardons.  A  pardon  of 
all  felonies  wiJl  not  pardon  a  conviction  or  attainder  of 
felony,  (for  it  is  presumed  the  king  knew  not  of  those  pro- 
ceedings,) but  the  conviction  or  attainder  must  be  particularly 
mentioned*^;  and  a  pardon  of  felonies  will  not  include  pi- 
racy ** ;  for  that  is  no  felony  punishable  at  the  common  law* 
4i  It  is  also  enacted  by  statute  13  Ric.  IL  st.2»  c.  L  that  no 
pardon  for  treason^  murder,  or  rape,  shall  be  allowed,  unless 
tlie  offence  be  particularly  specified  therein ;  and  panicularly 
in  murder  it  shall  be  expressed,  whether  it  was  committed 
by  lying  in  wait,  assault,  or  malice  prepense.  Upon  which 
sir  Edward  Coke  observes  %  that  it  was  not  the  intention  of 
the  parliament^  that  the  king  should  ever  pardon  murder  under 
these  aggravations;  and  therefore  they  prudently  laid  the 
pardon  under  these  restrictions,  because  Uiey  did  not  conceive 
it  possible  that  the  king  would  ever  excuse  an  offence  by 
name,  which  was  attended  witli  such  high  aggravations. 
And  it  is  remarkable  enough,  that  there  is  no  precedent  of 
a  pardon  in  the  register  for  any  other  homicide,  than  that 
which  happens  se  defendcfido  or  per  irifortumwn  i  to  which  two  [ 
species  tlie  king's  pardon  was  expressly  confined  by  the 
statutes  2  Ed  W.I  IL  c.  2.  and  14Edw.IIL  c.  15.  which  de- 
dare  that  no  pardon  of  homicide  shall  be  granted,  but  only 
where  the  king  may  do  it  In^  the  oath  of  his  cr&wn :  that  is  to 
say,  where  a  man  slayeth  another  in  his  own  defence,  or  by 
misfortune.  But  the  statute  of  Richard  the  second,  before 
mentioned,  enlarges  by  implication  the  royal  power  ;  provided 
the  king  is  not  deceived  in  the  intended  object  of  his  mercy. 
And  therefore  pardons  of  murder  were  always  granted  witli  a 
non  obstante  of  the  statute  of  king  Richard,  till  the  time  of 
the  revolution  ;  when  tlie  doctrine  of  no^i  ohstatUes  ceasing,  it 
was  doubted  whether  murder  could  be  pardoned  generally  j 
but  it  was  determined  by  tlie  court  of  king's  bench  \  that  the 
king  may  pardon  on  an  indictment  of  murder,  as  well  as  a 
subject  may  discharge  an  appeal*  Under  these  and  a  few 
other  restrictions,  it  is  a  general  rule,  that  a  pardon  shall  be 
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*  aliursae. 

'  »H«wk,  P.Cc,37,  §8, 

^  SAlk.499. 

*  1  Hawk.  P.  C,  C.37.  §6. 

4^1 


PUBLIC 


Book  TV. 


taken  most  beneficially  Jfcr  the  subject,  and  most  strongly 

against  the  king. 

A  PARDON  may  also  be  conditional ;  that  is,  the  kiog 
extend  his  mercy  upon  what  terms  he  pleases ;  and  may 
to  his  bounty  a  condition  either  precedent  or  subsequent,  on 
tlie  performance  whereof  the  validity  of  the  pardon  will  de- 
pend ;  and  this  by  the  common  law  ^-  Which  prerogaiivie  ts 
daily  exerted  in  the  pardon  of  felons,  on  condition  of  being 
confined  to  bard  labour  for  a  stated  time,  or  of  traiisportatioti 
to  some  foreign  country  for  life,  or  for  a  term  of  yesn^ ;  such 
transportation  or  banishment  *'  being  allowable  and  warranted 
by  the  habeas  corpus  act,  31  Car.  II.  c.2.  {  14,,  and  both  the 
imprisonment  and  transportation  rendered  more  easy  and  eA 
fectual  by  statutes  8  Geo.  III.  c.l5.  and  19  Geo.  III.  c.74»  (2) 

3*  With  regaid  to  the  manner  of  all&tsing  pardons :  we 
may  observe,  that  a  pardon  by  act  of  parfmment  is  more 
[  402  ]  beneficial  than  by  the  king's  charter ;  for  a  matt  is  not  bound 
to  plead  it,  but  the  court  must  ex  ctfflcio  take  notice  of  h  *  j 
neither  can  he  lose  the  benefit  of  it  by  his  own  laches  or  ne- 
gligence, as  he  may  of  the  king's  charter  of  pardon  **•  The 
king's  charter  of  pardon  must  be  specially  pleaded,  and  that 
at  a  proper  time :  for  if  a  man  is  indicted,  and  has  a  fmrdott 
in  his  pocket,  and  afterwards  puts  liimself  upon  his  trial  by 
pleading  the  general  issue,  he  has  waved  the  benefit  of  surb 
pardon  ^  But,  if  a  man  avails  himself  thereof,  as  soon  as  by 
course  of  law,  he  may  ;  a  pardon  may  either  be  pleaded  itpoo 
arraignment,  or  in  arrest  of  judgment,  or  in  the  present  stage 
of  proceed iTig.**,  in  bar  of  execution.  Antiently,  by  statute 
10  Edw. IIL  c.2.  no  pardon  of  felony  could  be  allowed,  un- 
less the  party  found  sureties  for  the  gootl  beliaviour  before 
the  sheriiT  and  coroners  of  the  county  ™.  (3)    But  that  statute 


t  2  Hawk.  P.C.  C.37.  H5. 

I*  Tmniportatidn  is  aaid  (Bar, 445. 
4th  ed.)  to  have  b««n  ftrst  inHictcd  as  a 
piuniiltmeiit,  by  italulc  39  £lis.  c.4. 


*  FosU43. 

*  2  Hawk.  RC  c.37.  §50. 

^  IfmL  c,  37.  §  67. 
"'  Sfllk.  499. 


(H)  Sec  ante,  p.  .i71.  n.  (4), 

(3)  Ami  the  fiarty  ai  iUt  time  of  daiming  the  fiardxiii,  pmduced   a  writ 
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is  repealed  by  the  statate  5  &  6  W.  &  M.  c.  IS.,  which,  instead 
thereof,  gives  the  judges  of  the  court  a  discretionary  power 
to  bind  the  criminal,  pleading  such  pardon,  to  hb  ^Dod  be- 
haviour, with  two  sureties,  for  any  term  not  exceeding  seven 
years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king,  is  to 
make  the  offender  a  new  man ;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  whidi  he 
obtains  his  pardon ;  and  not  so  much  to  restore  his  former, 
as  to  give  him  a  new  credit  and  capacity.  But  nothing  can 
restore  or  purify  the  blood  when  once  corrupted,  if  the  par- 
don be  not  allowed  till  after  attainder,  but  the  high  and  tran^ 
scendent  power  of  parliament  Yet  if  a  person  attainted 
receives  die  king's  pardon,  and  afterwards  hath  a  son,  that 
son  may  be  heir  to  hb  &ther,  because  the  father  being  made 
a  new  man,  might  transmit  new  inheritable  blood ;  though, 
had  he  been  bom  before  thiB  pardon,  he  could  never  have 
inherited  at  ail  °.  (4) 

"  JSee  V/ol.11.  piig.S54. 

out  of  chanceiys  commonly  cidied  a  writ  of  allowance,  testifying  that  he 
had  complied  with  the  statute,  in  finding  sureties,  &c  %  Hawk,  P.  C. 
c.  97.  s.  70. 

(4)  That  is,  if  the  son  so  bom  -efter  the  pardon,  has  no  brother  bom 
before  the  pardon,  who  survives  the  fiither.  For  if  he  has,  neither  can 
inherit;  not  the  elder,  because  the  operation  of  the  pardon  is  not  retro* 
spective;  nor  the  younger,  because  he  has  an  elder  brother  living,  who  at 
one  time  by  possil:^lity  might  have  inherited,  and  that  possibility  wOl  be 
sufficient  to  prevent  the  inheritance  4)f  the  younger  bn>ther.  l  Co. 
Litt.8.a. 


^HERE  now  renmina  Jiotliing  to  speak  of,  but  esecuiitm  / 
the  completion  of  human  punishment*  And  this,  in 
cases,  as  well  capital  as  otherwise,  must  be  performed  by  thi 
legal  officer,  the  sherifl'orhis  deputy:  whose  warrant  for  aa 
doing  was  antiently  by  precept  under  the  hand  and  sedt  of 
the  judge,  as  it  is  still  practis>ed  in  the  court  of  the  lord  high 
steward,  upon  the  execution  of  a  peer  *  :  tliough,  in  the  court 
of  the  peers  in  parliament,  it  is  done  by  writ  from  the  king  **- 
Afterwards  it  was  established  %  that,  in  case  of  life,  the  judge 
may  command  execution  to  be  done  without  any  writ  And 
now^  the  usage  is,  for  the  judge  to  sign  the  calendar,  or  list  of 
all  the  prisoners'  names,  with  their  separate  judgments  in  the 
margin,  which  is  leR  with  the  sheriff*  As»  for  a  capiud  fe- 
lony, it  is  written  opposite  to  the  prisoner's  name  **  let  him  be 
hanged  by  the  neck  f '  formerly,  in  the  days  of  Latin  and  ab- 
breviation**, ^*  sus,  per  colJ^  for  *^  susperndatmper  colUmi/*  And 
this  is  the  only  warrant  tliat  the  slieriff  has  for  so  materii^ 
an  act  as  taking  away  the  life  of  another*'.  It  may  cer- 
tainly afford  matter  of  speculation,  tliat  in  civil  causes  there 
should  be  such  a  variety  of  writs  of  execution  to  recover  a 
trifling  debt,  issued  in  the  king's  name,  and  under  the  seal  of 
the  court,  without  which  the  sheriff  cannot  legally  stir  one 
step  ;  and  yet  that  the  execution  of  a  man,  the  most  im- 
portant and  terrible  task  uf  any,  should  depend  upon  a  mar* 
gmal  note. 


•  9  Hal.  P.C*409, 
^  Sm  AppeiuL  f  5. 
«  Finch.  L.  478, 


*  BUkUndt  RC.183. 
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The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution 
within  a  convenient  time ;  which  in  the  country  is  also  left  at 
large.  In  London,  indeed,  a  more  solemn  and  beooming 
exactness  is  used,  both  as  to  the  warrant  of  execution,  and  the 
time  of  executing  thereof:  for  the  recorder,  after  reporting  to 
the  king  in  person  the  case  of  the  several  priscmers,  and  r^ 
ceiving  his  royal  pleasure,  that  the  law  must  take  it's  course, 
issues  his  warrant  to  the  sherifis :  directing  them  to  do  exe- 
cution on  the  day  and  place  assigned'.  And,  in  the  court  of 
king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or  brought 
there  by  habeas  corpus^  a  rule  is  made  for  his  execution^ 
either  specifying  the  tifne  and  place  <,  or  leaving  it  to  the  dia» 
cretion  of  the  sheriff^.  And,  throughout  the  kingdom,  by 
statute  25  Geo.  II.  c37.  it  is  enacted,  tliat,  in  case  of  murdei^ 
the  judge  shall  in  his  sentence  direct  execution  to  be  per*- 
formed  on  the  next  day  but  one  after  sentence  passed  K  But^ 
otherwise,  the  time  and  place  of  execution  are  by  law  no  port 
of  the  judgment  K  It  has  been  well  observed  \  that  it  is  of 
great  importance,  that  the  punishment  should  follow  tlte  crime 
as  early  as  possible ;  that  the  prospect  of  gratificatioB  or  ad«> 
vantage,  which  tempts  a  man  to  commit  the  crime,  should  in«- 
stantly  awake  the  attendant  idea  of  punishments  Dday  of 
execution  serves  only  to  sq>arate  these  ideas ;  and  then  the 
execution  itself  affects  the  minds  of  the  spectators  rather  as 
a  terrible  sight,  than  as  the  necessary  consequence  of  trans* 
gression. 

The  sh^iff  cannot  alter  the  manner  of  the  eiieoiition  fay 
substituting  one  dea&  for  another,  without  being  guihy  of 
felony  himself,  as  has  be^i  formerly  said"".  It  jb  held  also 
by  sir  Edward  Coke°  and  sir  Matthew  Hale%  iimt  even  the  C  ^08  j 
king  cannot  change  the  punishment  of  the  law,  by  altering 
the  hanging  or  burning  into  bdieading;  though^  idien  be* 
heading  is  part  of  the  sentence,  the  king  may  remit  the  rest 
And,  notwithstanding  some  esuunples  to  the  oontrarjr^  sir  Eck 

f  See  Append.  §4.  t  Beeor.  cfa.ld. 

«  St.  Triale,  VI.  S52.     Fost  43.  »  See  peg.  170. 

*»  See  Append.  §  3.  »  S  Init.  52. 

^  See  page.202.  <>  3  Hid.  P.  C.  412/ 
^  So    held  by    the    twelTC  judges, 
Mich,  10  Geo.  III. 
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ward  Coke  stoutly  maintains,  that  ^^Judkandum  est  legibus^ 
*'  non  exemplh**    But  others  have  thought  %  and  more  justly, 
that  this  prerogative,  being  founded  in  mercy,  and  immemo- 
rially  exercised  by  the  crown,  is  part  of  the  common   law^ 
For,  hitherto,  in  every  instance,  all  these  exchanges  have 
for  more  merciful  kinds  of  death ;  and  how  far  this  may 
fall  within  the  king's  power  of  granting  conditional  pardons^" 
{viz,  by  remitting  a  severe  kind  of  death,  on  condition  that  the 
criminal  submits  to  a  milder^,)  is  a  matter  that  may  bear  con- 
sideration.    It  is  observable,  that  when  lord  Stafford  was  exe- 
cuted for  the  popish  plot  in  the  reign  of  king  Charles   the 
second,  the  then  sheriffs  of  London,  hajing  received  the  king^si 
writ  for  beheading  him,  petitioned  the  house  of  lords  for  a. 
command  or  order  from  their  lordships,  how  the  said  }ui 
ment  should  be  executed ;    for,  he  being  prosecuted  by  im- 
peachment, they  entertained  a  notion  (wliich  is  said  to  have 
been  countenanced  by  lord  Russell)  that  the  king  could  not 
pardon  any  part  of  the  sentence  \     The  lords  resolved ',  that 
the  scruples  of  tlie  sherifis  were  unnecessary,  and  declaretl, 
that  the  king's  writ  ought  to  be  obeyed.     DIsappoiDt^d 
raising  a  flame  in  that  assembly,  they  immediately  signified*] 
to  tlie  house  of  commons  by  one  of  the  members,  that  they  1 
were  not  satisfietl  as  to  the  power  of  the  said  writ     Thati 
house  took  two  days  to  consider  of  it;    and  then ^  sullenly 
resolved,  that  the  house  was  content  that  the  sheriff  do  execute 
lord  Stafford,   by  severing  his  head   from   his  body  [(ynlyl:] 
It  is  further  related,  that  when  afterwards  the  same  lord  Russel] 
w*as  condemned  for  high  treason  upon  indictment,  the  kin^J 
while  he  remitted  the  ignominious  part  of  the  sentence,  ol 
[  406  ]  served,  **  that  his  lordship  would  now  find  he  was  | 
[  "of  that  prerogative,  which  in  the  case  of  lord  Steflbitl  be" 

*«  had  denied  him  ''."  One  can  harilly  determine  (at  this  dis- 
tance from  those  turbulent  times)  which  most  to  disapprove  of, 
the  indecent  and  sanguinary  zeal  of  the  subject,  or  the  coot 
and  cruel  sarcasm  of  the  sovereign. 

To  conclude:    it  is  clear,  tlist  if,  upon  judgment  tti  be' 
lianged   by  the  neck  tiU   he   is  dead,  the  criminal   be   not 

^  Post.  S70.  F.N. B.144,h.  I9Rym. 
Fotd.  384. 

•^  9  Hum.  Hist,  of  G,B.  328.  1st  ed. 
*-  Lordb'  Joum.  SI  Dec.  168a 


Com.  Joum.  21  Dec.  1680* 
llmL  23  Dec,  1680. 
SUuzne,  360.  Itted* 
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thoroughly  killed,  but  revives,  the  sheriff  must  hang  him 
again  ''•  For  the  former  hanging  was  no  execution  of  the 
sentence ;  and,  if  a  false  tenderness  were  to  be  indulged  in 
such  cases,  a  multitude  of  collusions  might  ensue.  Nay,  even 
while  abjurations  were  in  force',  such  a  criminal,  so  reviving, 
was  not  allowed  to  take  sanctuary  and  abjure  the  realm ;  but 
his  fleeing  to  sanctuary  was  held  an  escape  in  the  officer^. 

And,  having  thus  arrived  at  the  last  stage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human  pu- 
nishmentj  which  was  the  sixth  and  last  head  to  be  considered 
under  the  division  of  public  wrongs^  the  fourth  and  last  object 
of  the  laws  of  England ;  it  may  now  seem  high  time  to  put  a 
period  to  these  Commentaries,  which,  the  author  is  very  sen- 
sible, have  already  swelled  to  too  great  a  length.  But  he 
cannot  dismiss  the  student,  for  whose  use  alone  these  rudi- 
ments were  originally  compiled,  without  endeavouring  to  recall 
to  his  memory  some  principal  outlines  of  the  legal  constitution 
of  this  country ;  by  a  short  historical  review  of  the  niost  con- 
siderable revolutions  that  have  happened  in  the  laws  of* 
England,  flrom  the  earliest  to  the  present  times.  And  this 
task  he  will  attempt  to  discharge,  however  imperfectly,  in  the 
next  or  concluding  chapter. 

"""fi  Ha).  P.C.  412.     2  Hawk.  P.C.        ^  Fiti.   Abr.  t,  conme,  SS.     FinGb. 
C.61.  §7.  L.467. 

See  page  332. 
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CHAPTEE    THE    THIRTY-THIBD. 


OF  THE  RISE,  PROGRESS,  and  gbadual 
IMPROVEMENTS,  of  the  LAWS  of 
ENGLAND. 


Tl  EFORE  we  enter  on  the  subject  of  this  chapter*  in  which 
I  propose,  by  way  of  supplenient  to  the  whole,  to  attempt 
an  historical  review  of   the  most  remarkable  changes  and 
alterations^  that  haire  happened  m  the  laws  of  England,  I^ 
mmst  first  of  all  remind  the  student,  that  the  rise  and  pre 
of  many   principal  points   and   doctrines  have  been  alidad] 
pointed  out  in  the  course  of  the^e  Commentaries,  under  their  I 
respective  divisions  ;  these  having  therefore  been  particiilarly . 
discussed  airemly,  it  cannot  be  expected   that   I   should   re-" 
examine  them  with  any  degree  of  minuteness ;  which  would 
be  a  most  tedious  undertaking.     What  I  therefore  at  present 
propose,  is  only  to  mark  out  some  outlines  of   an  English 
juridical  history,  by  taking  a  chronological  view  of  the  staie\ 
of  our  laws,  and  their  successive  mutations  at  different  periods 
of  time. 


[  408 


The  seveml  periods,  under  which  I  shall  consider  the  ; 
of  our  legal  polity,  are  the  following  six  :  1.  From  the 
times  to  the  Norman  conquest :  2.  From  the  Nornum  con- 
quest to  the  reign  of  king  Edward  the  first :  S.  From  thence 
to  the  reformation :  4.  From  the  reformation  to  the  res- 
]  toration  of  king  Charles  the  second  :  5.  From  thence  to  the 
revolution  in  1688:  6.  From  the  revolution  to  the  prwfiil 
time. 
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r.  And,  first,  with  regard  to  the  antient  Britons,  the 
aborigines  of  our  island,  we  have  so  little  handed  down  to  us 
concerning  them  with  any  tolerable  certainty*  that  our  inquiries 
here  must  needs  be  very  fruitless  and  defective*  However, 
from  Caesar's  account  of  the  tenets  and  discipline  of  tlie 
antient  Druids  in  Gaul,  in  whom  centered  all  the  learning  of 
these  western  parts,  and  who  were,  as  he  tells  us,  sent  over  to 
Britain,  (that  is,  to  the  island  of  Mona  or  Anglesey,)  to  be 
instructed ;  we  may  collect  a  few  points,  which  bear  a  great 
affinity  and  resemblance  to  some  of  the  nKKlern  doctrines  of 
our  English  law.  Particularly  the  very  notion  itself  of  an 
oral  unwritten  law,  delivered  down  from  age  to  nge»  by 
custom  and  tradition  merely,  seems  derived  from  the  practice 
of  the  Druids,  who  never  committed  any  of  their  instructions 
to  writing  i  possibly  for  want  of  letters ;  since  it  is  remarkable 
that  in  all  the  antiquities,  unquestionably  British,  which  the 
industry  of  the  moderns  has  discovered,  there  Is  not  in  any 
of  them  the  least  trace  of  any  character  or  letter  to  be  found* 
The  partible  quality  also  of  lands  by  the  custom  of  gavel- 
kind, which  still  obtains  in  many  parts  of  England,  and  did 
universally  over  Wales  till  the  reign  of  Henry  VIIL  is  un- 
doubtedly of  British  original.  So  likew*ise  is  the  antient 
division  of  the  goods  of  an  intestate  between  his  widow  and 
children,  or  next  of  kin ;  which  has  since  been  revived  by  the 
statute  of  distributions.  And  we  may  also  remember  an 
instance  of  a  slighter  nature  mentioned  in  the  present 
voUime,  where  the  same  custom  has  continued  from  Caesar's 
time  to  the  present ;  that  of  burning  a  woman  guilty  of  the 
crime  of  petit  treason  by  killing  her  husband,  (1) 

The  great  variety  of  nations,  that  successively  broke  in 
upon  and  destroyed  both  the  British  inhabitants  and  consti- 
tution, the  Romans,  the  Picts,  and  after  them,  the  various  [  409  ] 
clans  of  Saxons  and  Danes,  must  necessarily  have  caused 
great  confusion  and  uncertainty  in  the  laws  and  antiquities 
of  the  kingdom  ;  as  they  were  very  soon  incorporated  and 
blended  together,  and  therefore  we  may  suppose,  mutually 
coTntnunicated   to   each   other   their   respective    usages*,    in 

•  Hal,  HitL  C.  L,  e2. 


(l)  See  ante,  p.«04. 11.(27). 
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reizard  to  the  rights  of  property  and  tlie  punishment  of  crimes. 
So  tlmt  it  h  morally  impossible  to  trace  out  with  any  degree 
of  accuracy,  w/ien  the  several  mutations  of  the  common  law 
were  madej  or  what  was  the  respective  original  of  diose  several 
customs  we  at  present  use,  by  any  chemical  resolution  of 
them  to  their  first  and  component  principles.  We  can  seldom 
pronounce^  that  this  custom  was  derived  from  the  Britons ; 
that  was  left  behind  by  the  Romans;  this  was  a  necessary 
precaution  against  the  Plcts ;  that  was  introduced  by  the 
Saxons ;  discontinued  by  the  Danes*  but  afterwards  restored 
by  the  Normans, 

WiiEREVEu  this  can  be  done,  it  is  matter  of  great  curiosityv 
and  some  use  :  but  this  can  very  rarely  be  the  case;  not  only 
from  the  reason  above-mentioned,  but  also  from  many  others. 
First,  from  the  nature  of  traditional  laws  in  geJieral ;  wliicb^ 
being  accommodated  to  the  exigeiicies  of  tlie  tunes,  suffer  by 
degrees  hisensible  variations  in  practice^:  so  that,  ihougL 
upon  comparison  we  plmnly  discern  the  alteration  of  the  law 
from  ivhat  it  was  five  hundred  years  ago,  yet  it  is  impossible 
to  define  the  precise  period  in  which  diat  alteration  accruecly 
any  more  than  we  can  discern  the  changes  of  the  bed  of  a 
river,  which  varies  it's  shores  by  continual  decreases  and 
alluvions.  Secondly*  this  becomes  impracticable  from  the 
antiquity  of  the  kingdom  and  it's  government:  which  alooe^ 
though  it  had  been  disturbed  by  no  foreign  invasions,  would 
make  it  impossible  to  search  out  the  original  of  it's  laws ; 
unless  we  hod  as  authentic  monuments,  thereof,  as  the  Jews 
[  410  ]  had  by  the  hand  of  Moses  *=-  Thirdly,  this  uncertainty  of  the 
true  origin  of  particular  customs  must  also  in  part  have  arisen 
from  the  m^ns^  whereby  Christianity  was  propagAled  arooog 
our  Saxon  ancestors  in  tliis  island ;  by  learned  ifareigtiers 
brought  over  from  Rome  and  other  countries,  who  undoubt- 
edly carried  witti  ihem  many  of  their  o\ivn  national  GllstocllS| 
and  probably  prevailed  upon  the  state  to  abrogate  audi 
usages  as  were  inconsistent  with  our  holy  religion,  and  lo 
introduce  many  others  that  were  more  conformable  thereto. 
And  this  perhaps  may  have  parUy  been  the  cause,  that  we 
find  not  only  some  rules  of  the  mosaical,  but  also  of  the 
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imperial  and  pontifical  laws,  blended  and  adopted  into  our 
own  system* 

A  FARTHER  reason  may  also  be  given  for  the  great  variety, 
and  of  course  the  uncertain  original,  ofour  antient  establislied 
customs ;  even  after  the  Saxon  government  was  firmly  esta- 
blished in  this  island  :  tuz,  the  subdivision  of  the  kingdom 
into  an  heptarchy,  consisting  of  seven  indepentlent  kingdoms, 
peopled  and  governed  by  different  clans  and  colonies.  (2) 
This  must  necessarily  create  an  infinite  diversity  of  laws  :  even 
though  all  those  colonies,  of  Jutes,  Angles,  Anglo-Saxons, 
and  the  like,  originally  sprimg  from  the  same  mother-country, 
the  great  northern  hive  ;  which  poured  forth  it*s  warlike 
progeny,  and  swarmed  all  over  Europe,  in  the  sixth  and 
seventh  centuries.  This  multiplicity  of  laws  will  necessarily 
be  the  case  in  some  degree,  where  any  kingdom  is  cantoned 
out  into  provincial  establishments;  and  not  under  one  com- 
mon dispensation  of  laws,  tliough  under  the  same  sovereign 
power.  Much  more  will  it  happen  where  seven  unconnected 
states  are  to  form  theh'  own  constitution  and  superstructure 
of  government,  though  they  all  begin  to  build  upon  the  same 
or  similar  foundations* 

When  therefore  the  West  Saxons  had  swallowed  up  all 

the  rest,  and  king  Alfred  succeeded  to  the  monarchy  of  Eng- 
land, whereof  his  grandfather  Egbert  was  the  founder  (3),  his 
miglity  genius  prompted  him  to  undertake  a  most  great  and 
necessary  work,  which  he  is  said  to  have  executed  in  as  mas- 
lerly  a  manner:  no  less  dian  to  new-model  the  constitution;  [  411  ] 


(2)  The  argmneat  is  equaUj  «troiig,  though  the  term  heptarchy  is  im- 
proper ;  when  the  Saxon  kingdoiii&  were  settled  they  were  eight  in  num- 
ber, Sussex.,  Kent,  Wessex,  East  Anglia,  Essex,  Bcmicia,  Deira,  and 
Mercia ;  and  though  Bcmicia,  and  Deirm  were  soon  united,  yet  at  the  same 
time  Ei44ex,  Kent,  or  Sussex  ceased  to  be  independent  kingdoms.  Tujrncr's 
Hist.  Angb.  Sax.  vol.i.  p.  509,  ed.  j. 

(3)  Mr»  Turner  throws  great  discredit  on  the  popular  story  that  Egbert 
united  all  the  rival  states  under  his  own  sway,  and  entitled  himself  king 
of  England;  he  observes  that  even  to  Alfred  the  monarchy  of  England 
cannot  be  justly  attributed,  because  Danish  sovereigns  divided  the  island 
with  him.  Athelstan  setms  more  properly  the  first  king  of  England. 
Hilt.  Anglo  Sax. 1. 441. 
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to  rebuild  it  on  a  plan  that  should  endure  for  ages;  and,  out 
of  it's  old  discordant  materials,  vvlticli  were  heaped  upon  each 
other  in  a  vast  and  rude  irregularity,  to  form  one  uniform 
and  well  connected  whole.  This  lie  effected,  by  reducing 
the  whole  kingdom  under  one  regular  and  gradual  subordi- 
nation of  government,  wherein  each  man  was  answerable  to  J 
his  immediate  superior  for  his  own  conduct  and  that  of  his 
nearest  neighbours :  for  to  him  we  owe  tliat  master-piece  of 
judicial  polity,  tlie  subdivision  of  England  into  tithlngs  and 
hundreds,  if  not  bto  counties;  all  under  the  influence  and 
administration  of  one  supreme  magistrate,  the  king;  in  whom, 
as  In  a  general  reservoir,  all  the  executive  authority  of  the  law 
was  lodged,  and  from  whom  justice  was  dispersed  to  every 
part  of  the  nation  by  distinct,  yet  communicating*  ducts  and 
channels ;  which  wise  institutitm  has  been  preserved  for  near 
a  thousand  years  unchanged,  from  Alfred's  to  the  present 
time.  He  also,  like  another  Theodosius,  cotlecteil  the  various 
customs  that  he  found  dispersed  in  the  kingdom,  and  reduced 
and  digested  them  into  one  uniform  system  or  code  of  laws, 
in  his  Jx>m-b«c,  or  ilber  judkiaiis.  This  he  compiled  tor 
the  use  of  the  court-baron,  hundred,  and  county-court^  the 
court-leet,  and  sheriff's  tourn ;  tribunals,  which  he  esta- 
blished, for  the  trial  of  all  causes  civil  and  criminal^  in  the 
very  districts  wherein  the  complaint  arose :  all  of  them  sub* 
ject  however  to  be  inspected,  controlled^  and  kept  within  the 
bounds  of  the  universal  or  common  law,  by  the  king's  <ywn 
courts ;  which  were  then  itinerant,  being  kept  in  the  kiof^m 
palace,  and  removing  with  his  household  in  those  roynl 
progresses,  which  he  continually  made  from  one  end  of  tlie 
kingdom  to  the  other.  (4) 

The  Danish  invasion  and  conquest,  which  introduced  oew 
foreign  customs,  was  a  severe  blow  to  this  noble  fabnc  :  but 
a  plan  so  excellently  concerted,  could  never  be  long  thrown 
aside.  So  that,  upon  the  expulsion  of  these  intruders,  the 
English  returned  to  their  antient  law  ;  retaining,  however,  ■ 
s^ome  few  of  the  customs  of  their  late  visitants;  which  went 
I  ^1$  2  ^^^^^  ^^^^  name  of  Dane-Lage  :  as  the  code  compiled  hy 
Alfred  was  called  the  Wcst-Sason-Lage ;  and  the  local  consti- 
tutions of  tlie  antient  kingdom  of  Mercia,  which  obtained  hi 
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the  counties  nearest  to  Wales,  and  probably  abounded  with 
many  British  customs,  were  called  the  Mercen-Lage,  And 
these  three  laws  were,  about  the  beginning  of  the  eleventh 
century,  in  use  in  different  counties  of  the  realm  :  the  pro- 
vincial polity  of  counties,  and  their  subdivisions,  having  never 
been  altered  or  discontinued  through  all  the  shocks  and  mu- 
tations of  government,  from  the  time  of  it's  first  institution ; 
tliough  the  laws  and  customs  therein  used,  have  (as  we  shall 
see)  often  suffered  considerable  changes. 

FoH  king  Edgar,  (who,  besides  his  military  merit,  as 
founder  of  the  English  navy,  was  also  a  most  excellent  civil 
governor,)  observing  the  ill  effects  of  three  distinct  bodies  of 
laws,  prevailing  at  once  in  separate  parts  of  his  dominions, 
projected  and  begun  what  his  grandson  king  Edward  the 
confessor  afterwards  completed  ;  viz,  one  uniform  digest  or 
body  of  laws  to  be  observed  throughout  the  whole  kingdom  ; 
being  probably  no  more  than  a  revival  of  king  Alfred's  code, 
with  some  improvements  suggested  by  necessity  and  experi- 
ence ;  particularly  the  incorporating  some  of  the  British  or 
rather  Mercian  customs,  and  idso  such  of  the  Danish  as  were 
reasonable  and  approved,  into  the  fVesi-Saj^on-Lagey  which 
was  still  the  groundwork  of  the  whole.  And  this  appears 
to  be  the  best  supported  and  most  plausible  conjecture  (for 
certainty  is  not  to  be  expected)  of  the  rise  and  original  of  that 
admirable  system  of  maxims  and  unwritten  customs,  which 
is  now  known  by  the  name  of  the  common  law,  as  extending 
it's  authority  universally  over  all  the  realm ;  and  which  is 
doubtless  of  Saxon  parentage*  (5) 

Among  the  most  remarkable  of  the  Saxon  laws  we  may 
reckon,  I.  The  constitution  of  parliaments,  or  rather,  general 
assemblies  of  the  principal  and  wisest  men  in  the  nation : 
the  wittefia-gemotCj  or  commune  consilium  of  the  antient  Ger- 
mans, which  was  not  yet  reduced  to  the  forms  and  distinc- 
tions of  our  modern  parliament;  without  whose  concurrence  [  413  ] 
however,    no  new  law  could  be  made,  or  old  one  altered. 


(5)  See  VoLL  p.  64.  n.(2).  Mr- Turner  is  disposed  to  detract  much 
from  the  general  repiitatian  of  Edgar ;  but  he  adniita  the  excelkoct  of  biA 
police,  ftiid  his  active  ndniiaist  ration  of  justice. 
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5.  The  election  of  their  magistrates  by  the  people ;  originally 
even  that  of  their  kings,  till  dear-bought  experience  evinced 
the  convenience  and  necessity  of  establishing  an  hereditary 
succession  to  the  crown.  But  that  of  all  subordinate  magts* 
trates,  their  military  officers  or  heretocbs,  their  sheriffs,  their 
conservators  of  the  peace,  their  coroners,  their  port-reeves, 
(fdnce  changed  into  mayors  and  baiUifs,)  and  even  their 
tything-men  and  borsholder?  at  the  leet,  continued,  some  till 
the  Norman  conquest^  others  for  two  centuries  after,  and  some 
remain  to  this  day.  3.  The  descent  of  the  crown,  when  once 
a  royal  family  was  established,  upon  nearly  the  same  heredi- 
tary principles  upon  which  it  has  ever  since  continued ;  only 
that,  perhaps,  in  case  of  minority,  the  next  of  kin  of  fill!  age 
would  ascend  the  throne,  as  king,  and  not  as  protector; 
though,  after  his  death,  the  crown  immediately  reverted  back 
to  the  heir.  4f.  The  great  paucity  of  capital  punishments 
for  the  first  offence  :  even  the  most  notorious  offenders  being 
allowed  to  commute  it  for  a  fine  or  "iVeregildf  or,  in  default  of 
payment,  perpetual  bondage ;  to  which  our  benefit  of  clergy 
has  now  in  some  measure  succeedeti  (6)  5,  The  prevalence 
of  certain  customs,  as  herlots  and  military  services  in  pro- 
portion to  every  nmn*s  land,  which  much  resembled  tlie  iec»dal  < 
constitution ;  but  yet  were  exempt  from  all  it's  rigorous  hard- 
ships :  and  which  may  be  wdl  enough  accounted  for,  by- 
supposing  them  to  be  brought  from  the  continent  by  the  first 
Saxon  invaderis  in  the  primitive  moderation  and  siropUciiy  cif  J 
the  feodal  law  :  before  it  got  into  tJie  hands  of  the  Norxxuui.i 
jurists,  who  extracteil  the  most  slavish  doctrines  and  oppr 
sive  consequences  out  of  what  w*as  originally  intended  mw 


(6)  Neither  tliU  milclncss  of  the  Anglo-Siuton  laws,  nor  the  piiDcipIe  of  ] 
the  were,  seems  to  have  extended  lo  the  case  of  theft  ;  from  the  tiaie  of 
Athelstnn,  larceny  to  the  value  of  twelve-pence  was  capital,  and  very  severe  ' 
punishments  were  inflicted  stili  earlier  for  nmftller  oflfenee^  The  ir 
theU^lvaliieofamanN  life,  which  varied  according  to  hii»  rank;  and  if  humiin 
life  wiM  thus  made  to  vary  in  value,  it  u  iio  wonder  that  personal  esLimation 
thould  vary  in  the  ^ame  way  ;  thus  the  oatli  of  a  twclf-hynd  man  was  i 
to  the  oaths  of  six  ccoHfl.  Besides  the  werr^  which  was  in  some  sort  t 
legal  protection  of  »  man*s  life,  there  wtis  a  protection  afforded  to  the 
•ecunty  and  pence  of  his  liou^,  called  the  mimd ;  and  this,  like  the 
varied  in  aitiouiit  with  the  rank  of  the  party.  Turner,  Anglo-Sax.  Book  i 
App.5.  Ch.3&5. 
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law  of  liberty.     6.  That  their  estates  were  liable  to  forfeiture 

for  treason,  but  tliat  the  doctrine  of  escheats  and  corruption  of 
blood  for  felony,  or  any  other  cause,  was  utterly  unkuown 
amongst  them,  7.  The  descent  of  their  lauds  to  all  the  males 
equally,  without  any  right  of  primogeniture ;  a  custom,  which 
obtained  among  the  Britons,  was  agreeable  to  the  Roman  law, 
and  coatiuued  among  the  Saxons  till  the  Norman  conquest: 
though  really  inconvenient,  and  more  especially  destructive  [  ^-H  ] 
to  antient  families ;  which  are  in  monarchies  necessary  to  be 
supported,  in  order  to  form  and  keep  up  a  nobility,  or  inter- 
mediate state  between  tlie  prince  and  the  common  people. 
8.  The  courts  of  justice  consisted  principally  of  the  county 
courts,  and  in  cases  of  weight  or  nicety  the  king's  court  held 
before  himself  in  person,  at  the  time  of  his  parliaments  ;  which 
were  usually  holden  in  different  places,  according  as  he  kept 
the  three  great  festivals  of  christmas,  easter,  and  whitsuntide. 
An  institution  which  was  adopted  by  king  AlonsoVIL  of  Cas- 
tile,  about  a  century  alter  the  conquest :  who  at  the  same 
three  great  feasts  was  wont  to  assemble  his  nobility  and  pre- 
lates in  his  court;  who  there  heard  and  decided  all  contro- 
versies, and  then,  having  received  his  instructions,  departed 
home*^.  Tliese  county  courts  liowever  differed  from  the 
modern  ones,  in  that  the  ecclesiastical  and  civil  jurisdiction 
were  blended  together,  the  bishop  and  the  eaSdormau  or 
sheriff'  sitting  in  the  same  county  court ;  ami  also  that  the 
decisions  and  proceedings  therein  were  much  more  simple 
and  unemban'assed  :  an  ad%^antage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off  as  they  gradually  ad- 
vance to  antiquity,  9,  Trials,  among  a  people  who  had  a 
very  strong  tincture  of  superstition,  were  permitted  to  be  by 
ordeal^  by  the  corsned  or  morsel  of  execration,  or  by  xcagei-  of 
law  with  compurgators,  if  the  party  chose  it ;  but  Irequently 
they  were  Blsohy  jmy:  for,  whether  or  no  their  juries  con- 
sisted precisely  of  twelve  men,  or  were  bound  to  a  strict 
unanimity  ;  yet  the  general  constitution  of  this  admirable 
criterion  of  trutlr,  and  most  important  guardian  both  of  pub- 
lic and  private  liberty,  we  owe  to  onr  Saxon  ancestors.  Thus 
stood  the  general  frame  of  our  polity  at  the  time  of  the 
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Norman  invasion ;  when  the  second  period  of  our  legal  history 

commences, 

IL  This  remarkable  event  wrought  as  great  an  alteradon 
in  our  laws,  as  it  did  in  our  antient  line  of  kings  :  and  though 
the  alteration  of  the  former  was  effected  rather  by  the  consent 
r  41S  1  *>f  ^'^^  people,  than  any  right  of  conquest,  yet  that  consent 
seems  to  have  been  partly  extorted  by  fear,  and  pardy  given 
without  any  apprehension  of  the  consequences  which  after- 
wards ensued, 

1.  Among  the  first  of  these  alterations  w^e  may  reckon  the 
separation  of  the  ecclesiastical  courts  from  the  civil :  effected 
in  order  to  ingratiate  the  new  king  with  tlie  popish  clergj^ 
who  for  some  before  had  been  endeavouring  all  over  Europe 
to  exempt  themselves  from  the  secular  power;  and  whose 
demands  the  conqueror,  like  a  politic  prince^  thought  it  pru- 
dent to  comply  with,  by  reason  that  their  repute  sanctity 
had  a  great  influence  over  the  minds  of  the  people ;  and 
because  all  the  little  learning  of  the  times  was  engrossed  into 
their  hands,  which  made  them  necessary  men,  and  by  all 
means  to  be  gained  over  to  his  interests.  And  this  was  the 
more  easily  effected,  because  the  disposal  of  all  the  episcopal 
sees  being  then  in  the  breast  of  the  king,  he  had  taken  care 
to  fiU  them  with  Italian  and  Norman  prelates.  (7) 

2,  Another  violent  alleration  of  the  English  cx>nstitution 
consisted  in  the  depopulation  of  whole  countries,  for  the  pur^ 
poses  of  the  king's  royal  diversion ;  and  subjecting  both  tbem 
and  all  the  antient  forests  of  the  kingdom,  to  the  unreason- 
able severities  of  forest  laws  imported  from  the  continent, 
whereby  the  slaughter  of  a  beast  was  made  almost  as  penal 
as  the  death  of  a  man.  In  the  Saxon  times,  though  no  man 
was  allowed  to  kill  or  chase  the  king's  deer,  yet  he  might 
start  any  game,  pursue,  and  kill  it,  upon  his  own  estate*  But 
tlie  rigour  of  these  new  constitutions  vested  the  sole  property 
of  all  the  game  in  England  in  the  king  alone ;  and  no  tnim 
was  entitled  to  disturb  any  fowl  of  the  air,  or  any  beast  of 
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the  field,  of  such  kinds  as  were  specially  reserved  for  the 
royal  amusenient  of  the  sovereign,  without  express  hcence 
from  the  king  by  a  grant  of  a  chase  or  free-warren  :  imd  those 
franchises  were  granted  as  much  with  a  view  to  preserve  the 
breed  of  animals  as  to  indulge  tlie  subject-  From  a  similar 
principle  to  which,  thougli  the  forest-laws  are  now  mitigated, 
and  by  degrees  grown  entirely  obsolete,  yet  from  this  root  [  4^16  ] 
has  sprung  a  bastard  slip,  known  by  the  name  of  the  game- 
law,  now  arrived  to  and  wantoning  in  it's  highest  vigour : 
both  founded  upon  the  same  unreasonable  notions  of  permanent 
property  in  wild  creatures  ;  and  both  productive  of  the  same 
tyranny  to  the  commons ;  but  with  this  difference,  that  the 
forest- laws  established  only  one  mighty  hunter  throughout  the 
land,  the  game-laws  have  raised  a  little  Nimrod  in  every 
manor.  And  in  one  respect  the  antient  law  was  much  less 
unreasonable  than  the  modem  :  for  the  king's  grantee  of  a 
chase  or  free-warren  might  kill  game  in  every  part  of  his 
franchise ;  but  now,  though  a  freeholder  of  less  than  1 00/. 
a-year  is  forbidden  to  kill  a  partridge  upon  his  own  estate,  yet 
nobody  else  (not  even  the  lord  of  the  manor,  unless  he  hath 
a  grant  of  free-warren)  can  do  it  without  committing  a  tres- 
pass, and  subjecting  himself  to  an  action.  (8) 

3,  A  THIRD  alteration  in  the  English  laws  was  by  narrow- 
ing the  remedial  influence  of  the  county  courts,  the  great 
seats  of  Saxon  justice,  and  extending  the  original  jurisdiction 
of  the  king's  justiciars  to  all  kinds  of  causes,  arising  in  all 
parts  of  the  kingdom.  To  this  end  the  atda  rcgis^  with  all 
its  multifarious  authority,  was  erected ;  and  a  capital  justi- 
ciary appointed,  with  powers  so  large  and  boundless,  that  he 
became  at  length  a  tyrant  to  the  people,  and  formidable  to  the 
crown  itself*  The  constitution  of  this  court,  and  the  judges 
themselves  who  presided  there,  were  fetched  from  the  duchy 
of  Normandy :  and  the  consequence  naturaUy  was,  the  or- 
daining that  all  proceedings  in  the  king's  courts  should  be 


(S)  Whatever  hardship  tliere  may  be  in  tliis,  if  there  be  any,  it  is  Ln  ao 
way  connected  ^ilh  the  game  luws;  but  is  aiitiply  the  result  of  every  mBB*A 
excUmve  right  to  hti  own  property ;  a  stranger  has  no  more  right  to  enter 
another'fi  land  to  pick  a  flower,  than  to  shoot  a  partridge. 
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carried  on  in  the  Norman,  instead  of  the  English  language*  (9) 
A  provision  the  more  necessary?  because  none  of  his  Norman 
justiciars   understood   English ;    but  as   evident  a  badge  of 
slavery  as  ever  was  imposed  upon  a  conquered  people.     This 
lasted  till  king  Eilward  the  ih'ird  obtained  a  double  victory> 
over  the  armies  of  France  in  their  own  country,  and  their 
language  in  our  courts  here  at  home.     But  there  was  one 
[[  417  ]    mischief  too  deeply  rooted  thereby,  and  which  this  caution  of 
king  Edward  came  too  late  to  eradicate.     Instead  of  the  plain 
and  easy  method  of  determining  suits  in  the  county  courts, 
the  chicanes  and  subtleties  of  Norman  jurispr udencc  had  token 
possession  of  the  king's  courts,  to  which  every  cause  of  con- 
sequence was  drawn.     Indeed  that  age,  and  those  immediately 
succeeding  it^  were  the  aera  of  refinement  and  subtilty.    There 
is   an  active  principle  in  the  human  soul,  that  will  ever  be 
exerting   it's   faculties    to   the    utmost   stretch.    In    whatever 
employment,  by  the  accidents  of  time  and  place,  the  general 
plan  of  education,  or  the  customs  and  manners  of  the  age  and 
country,  it  may  happen  to  find  itself  engaged.     The  northern 
conquerors  of  Eurojie  were  then  emerging  from  the  grossest 
ignorance  in  point  of  literature ;  and  those  who  had  leisure 
to  cultivate  it*s  progress,  were  such  only  as  w^re  cloistered  in 
monasteries,  the   rest  being  all  soldiers  or  peasants.     And, 
unfortunatelvj  the  first  rudiments  of  science  which  tliey  im- 
bibed were  those  of  Aristotle's  philosophy,  conveyed  through 
the   medium    of    his    Arabian    commentators ;    which    were 
brought  from  the  east  by  the  Saracens  into  Palestine  and 
8pain,  and  translated  into  barbarous  Latin.     So  that,  though 
the  materials  upon  which   they  were  naturally  employed,   in 
the  infancy  of  a  rising  state,  were  those  of  the  noblest  kind; 
the  establishment  of  religion,  and  the   regulations  of  civil 
polity  ;  yet  having  only  such  tools  to  work  with,  tlicir  execu- 
tion was  trifling  and  flimsy.     Both  the  divinity  and  die  law  of 
those  times  were  therefore  frittered  into  logical  distinctions, 
and  drawn  out  into  metaphysical  subtleties,  with  a  skill  niosl 
amazingly  artificial :  but  which  serves  no  other  purpose,  than 

(d)  Though  the  pleadinp  aad  arguments,  being  oral,  wc^  condocted  in 
Nonnan  French,  yet  the  writi^  records,  and  judgments  were  in  Latin  from 
ihc  earliest  traces  which  nre  to  be  found  of  them,  —  a  miftake  of  th^ 
author^  which  1  hiive  oinitted  to  aotice  at  Vol.  ill,  p.  317. 
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to  sJiew  the  vast  powers  of  the  human  intellect,  however 
vainly  or  preposterously  employed.  Hence  law  in  particular, 
whicli  (being  intended  for  universal  reception)  ought  to  be 
a  plain  rule  of  action,  became  a  science  of  the  greatest  intri- 
cacy ;  especially  when  blended  with  the  new  refinements 
engrafted  upon  feodal  property  :  wliich  refinements  were  from 
time  to  time  gradually  introduced  by  the  Norman  practition- 
ers, with  a  view  to  supersede  (as  they  did  in  great  measure) 
tlie  more  homely,  but  more  intelligible,  maxims  of  distribu- 
tive justice  among  the  Saxons.  And,  to  say  the  truth,  these 
scholastic  reformers  have  transmitted  their  dialect  and  finesses  C  ^^^  1 
to  jKJsterity,  so  interwoven  in  the  body  of  our  legal  polity, 
that  they  cannot  now  be  taken  out  without  a  manilest  injury 
to  the  substance.  Statute  after  statute  has  in  later  times  been 
made,  to  pare  off  these  troublesome  excrescences,  and  restore 
the  common  law  to  it's  pristine  simplicity  and  vigour ;  and 
the  endeavour  has  greatly  succeeded  ;  but  still  the  scars  are 
deep  and  visible ;  and  the  liberality  of  our  modem  courts  of 
justice  is  frequently  obliged  to  have  recourse  to  unaccountable 
fictions  and  circuities,  in  order  to  recover  that  equitable  and 
substantial  justice,  which  for  a  long  tijne  was  totally  buried 
under  the  narrow  rules  and  fanciful  niceties  of  metaphysical 
and  Norman  jurisprudence* 


^r  A  FOURTH  innovation  was  the  introduction  of  the  trial 
by  combat,  for  the  decision  of  all  civil  and  criminal  questions 
of  fact  in  the  last  resort.  Iliis  was  the  immemorial  practice 
of  all  the  northern  nations;  but  first  reduced  to  regular 
and  stated  forms  among  the  Burgundi,  about  the  close  of  the 
fifth  century:  and  from  tliem  it  passed  to  other  nations,  par- 
ticularly the  Franks  and  the  Normans;  whicli  last  had  the 
honour  to  establish  it  here,  thou^  clearly  an  unchristian,  as 
well  as  most  uncertain,  method  of  triah  But  it  was  a  suffi- 
cient recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  tlie  usage  of  their  native  duchy  of 
Normandy. 

B,  But  the  last  and  most  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
estates,  a  few  only  excepted,  the  fiction  of  feodal  tenure; 
which  drew  after  it  a  numerous  aiid  oppressive  train  of  servile 
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fruits  and  appendages ;    aids,  reliefs,   primer  seistns,  wmrd»j 
ships,    marriages,    escheats,    and    fines    for   altenatioo;    th« 
genuine  consequences  of  the  maxim  then  adopted,  that 
the  lands  in  England  were  derived  from,  and  bolden,  medi*^ 
ately  or  immediately,  of  the  crown* 


The  nation  at  this  period  seems  to  have  groaned  under  as 
aksolute  a  slavery,  as  was  in  the  power  of  a  warlike,  an  ambi* 
C  419  ]  tjous,  and  a  politic  prince  to  create.  The  consciences  of  n>eii 
were  enslaved  by  sour  ecclesiastics,  devoted  to  a  foreign 
power,  and  unconnected  with  the  civil  state  under  which  they 
lived:  who  now  im|K>rted  from  Rome  for  the  first  time  the 
whole  ^rr<Tj^o  of  superstitious  novelties,  which  had  been 
engendered  by  the  blindness  and  corruption  of  the  times, 
between  the  first  mission  of  Augustine  the  monk,  and  the 
Norman  conquest;  such  as  trau substantiation,  purgatory, 
communion  in  one  kind,  ami  the  worship  of  saints  and  images  ; 
not  forgetting  the  universal  supremacy  and  dogmatical  \j\feX~ 
libilily  of  the  holy  see*  The  laws,  too,  as  well  as  the  prayers, 
were  administered  in  an  unknown  tongue.  The  antient  trial 
by  jury  gave  way  to  the  impious  decision  by  battel  The 
foreit-laws  totally  restrained  all  rural  pleasures  and  manly 
recreations.  And  in  cities  and  towns  the  case  was  no  better; 
all  company  being  obliged  to  disperse,  and  fire  and  candle  to 
be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melan* 
choly  cwfvH.  The  ultimate  pro[ierty  of  all  lands,  and  a 
considerable  share  of  the  present  profits,  were  vested  in  the 
king,  or  by  him  granted  out  to  his  Norman  favourites;  who, 
by  a  gradual  progression  of  slavery,  were  absolute  vassals  ta 
the  crown,  and  as  absolute  tyrants  to  the  commons.  \Jn~ 
lieard  of  forfeitures,  UiHiages,  aids,  and  fines,  were  arbitrarily 
extracteil  from  the  pillaged  landholders,  in  pursuance  of  the 
new  system  of  tenure.  And,  to  crown  all,  as  a  consequence 
of  the  tenure  by  knight-service,  the  king  had  always  ready  at 
his  command  an  army  of  sixty  thousand  knights  or  mihies  / 
who  were  bound,  upon  pain  of  confiscating  their  estates,  to 
attend  him  in  time  of  invasion,  or  to  quell  any  domestic  insur- 
rection. Trade,  or  foreign  merchandise,  such  as  it  then 
was,  was  carried  on  by  the  Jews  and  Lombards,  and  the 
very  name  of  an  English  fleet,  which  king  Eklgar  had  ren^ 
dered  so  formidable,  was  utterly  unknown  to  Europe :  the 
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nation  consisting  wholly  of  the  clergj',  who  were  also  the 
lawyers ;  the  barons,  or  great  lords  of  the  land  ;  the  knights, 
or  soldiery,  who  were  the  subordinate  landholders;  and  the 
burghers,  or  inferior  tradesmen,  who  from  their  insignifi- 
cancy happily  retained,  in  their  socage  and  burgage  tenure, 
some  points  of  their  antient  freedom.  All  the  rest  were  vil-  [  420  ] 
leins  or  bondmen.  (10) 

From  so  complete  and  well-concerted  a  scheme  of  servility, 
it  has  been  the  work  of  generations  for  our  ancestors,  to 
redeem  themselves  and  their  posterity  into  that  state  of  liberty 
which  we  now  enjoy  :  and  which  therefore  is  not  to  be  looked 
upon  as  consisting  of  mere  encroachments  on  the  crown,  and 
infringements  on  the  prerogative,  as  some  slavish  and  nar* 
row-minded  writers  in  the  kst  century  endeavoured  to  main- 
tain t  but  as,  in  general,  a  gradual  restoration  of  that  antient 
constitution,  whereof  our  Saxon  forefathers  had  been  unjustly 
deprived,  partly  by  the  policy,  and  partly  by  the  force  of  the 
Norman.  How  that  restoration  has,  in  a  long  series  of  years, 
been  step  by  step  effected,  I  now  proceed  to  inquire. 

William  Rufus  proceeded  on  his  father's  plan,  and  in 
some  points  extended  it ;  particularly  with  regard  to  the  forest- 
laws.  But  his  brother  and  successor,  Henry  the  first,  found 
it  expedient,  when  first  he  came  to  the  crown,  to  ingratiate 
himself  with  the  people  ;  by  restoring  (as  our  monkish  histo- 
rians tell  us)  the  laws  of  king  Edward  the  confessor.  The 
ground  whereof  is  this  :  that  by  charter  he  gave  up  the  great 
grievances  of  marriage,  ward,  and  relief,  the  beneficial  pecu- 
niary /jiiits  of  his  feodal  tenures :  but  reserved  the  tenures 


(10)  Though  the  result  of  the  Norman  conquest  may,  in  procesi  of  time, 
have  been  very  nearly  what  is  here  described,  yet  it  may  be  qucitioned 
whether  the  whole  change  is  correctly  attributed  to  William  the  First. 
It  is  clear  that  he  made  the  laws  of  the  Confessor  the  foundation  of  his 
own  code :  he  enjoins  obedience  to  them  genemllyi  with  thos^e  additions 
which  he  had  thought  expedient ;  the  generaJ  form  and  divisions  of  the 
municipal  government  remained  unaltered;  and  when  the  state  of  servitude 
to  which  he  reduced  the  country  is  dwelt  upon,  it  should  not  be  forgotten, 
that  he  facilitated,  by  formal  provisions,  the  restoration  to  freedom  of  tliat 
part  of  the  population,  who  were  legal  slavct.  See  hi*  Lawi  in  WUlunt, 
and  Turner*!  History  of  England, 
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tbemselves,  for   the  same  iniljtai7  purposes  that  his  father 
introduced  them.     He  also  abolished  the  curftu*  /  for,  though 
it  is  mentioned  in  our  laws  a  full  century  afterwards  ^  j'et  it 
is  rather  spoken  of  as  a  known  time  of  night  (so  denominated 
from  that  abrogated  usage)  than  as  a  still  subsisting  custom. 
There  is  extant  a  code   of  laws  in  his  name,  consisting  partly 
of  those  of  the  Confessor,  but  with  great  additions  and  alter- 
ations of  his  own ;  and  chiefly  calculated  for  the  regulation 
of  the  county  courts!    It  contains  some  directions  as  to  crimes 
and  their  punishments  (that  of  theft  being  made  capital  in  his 
reign),  and  a  few  things  relating  to  estates,  pardcularly  as  to 
[  421  ]    the  descent  of  lands  :  w^hich  being  by  the  Saxon  laws  equally 
to  all  the  sons,  by  the  feodal  or  Norman  to  the  eldest  only, 
king  Henry  here  moderated  the   difference  ;    directing  the 
eldest  son  lo  Iiave  only  tlve  principal  estate,  "  primum  pain's 
^^  ftudum^''    the  rest  of   his  estates,  if  he   had   any   others, 
being  equally  divided  among  them  alt     On  the  other  hand, 
he  gave  up  to  the  clergy  the  free  election  of  bishops  and 
mitred  abbots  :  reserving  however  these  ensigns  of  patronage, 
com^e  (Teslire^  custody  of  the  temporalties  when  vacant,  and 
homage  upon  their  restitution.  (11)     He  lastly  united  agaia 
for  a  time  the  civil  and  ecclesiastical  courts,  which  union  was 
soon  dissolved  by  his  Norman  clergy :  and  upon  that  final 
dissolution,  the  cognizance  of  testamentary  causes  seems  to 
have  been  first  given  to  the  ecclesiastical  court.     The   rest 
remained  as  in  his  father's  time;  from  whence  we  may  easily 
perceive  how  far  short  this  was  of  a  thorough  restitution  of 
king  Edward's,  or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  pro- 
mised much  at  his  accession,  especially  with  regard  to  redress- 
ing the  grievances  of  the  forest-laws,  but  performed  no  great 
matter  either  in  that  or  in  any  other  point.  It  is  from  his 
reign,  however,  tliat  we  are  to  date  the  introduction  of  the 
Roman  civil  and  canon  laws  into  this  realm :  and  at  the  same 
time  was  imported  the  doctrine  of  appeals  to  the  court  of 
Rome,  as  a  branch  of  the  canon  law. 

Sp«lfn.C<xi.  LX*  r.  /.  S88.  J?<Mt.XS99.         ''  Slc^.  Civ*  L&nd.  ISBdw.  I. 
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Bv  tlie  time  of  king  i  lenry  the  second,  if  not  earlier,  the 
charter  of  Henry  the  first  seems  to  have  been  forgotten :  for 
we  fiiul  the  claim  of  marruige,  wai'd,  and  rehef,  then  flou- 
rishing in  full  yigour.  The  right  of  primogeniture  seems 
also  to  have  tacitly  revived,  being  found  more  convenient  fur 
the  public  than  the  parcelling  of  estates  into  a  multitude  of 
minute  subdivisions.  However,  in  tliis  prince's  reign  much 
was  done  to  methodize  the  laws,  and  reduce  them  into  a 
regular  order ;  as  appears  from  that  excellent  treatise  of  Glan- 
vil  J  which,  though  some  of  it  be  now  antitjuated  and  alteredj 
jet,  when  compared  with  the  code  of  Henry  the  first, 
carries  a  manifest  superiority  ^*  Throughout  his  reign  also 
was  continued  the  important  sti^uggle,  which  we  have  had 
occasion  so  often  to  mention,  between  the  laws  of  England 
and  Rome  j  the  former  supported  by  the  strengtli  of  the  tem- 
poral nobility,  when  endeavoured  to  be  supplanted  in  favour 
of  the  latter  by  the  popish  clergy.  Wliich  dispute  was  kept 
on  foot  till  the  reigu  of  Edward  the  first ;  when  the  laws  of 
England,  under  the  new  discipline  introduced  by  that  skilful 
commander,  obtained  a  complete  and  permanent  victory.  In 
the  present  reign  of  Henrj^  the  second^  there  are  four  things 
which  peculiarly  merit  the  attention  of  a  legal  antiquarian  : 
1*  The  constitutions  of  the  parliament  at  Clarendon,  y/.  7>, 
1164,  whereby  the  king  checked  the  power  of  the  pope  and 
his  clergy,  and  greatly  narrowed  the  total  exemption  tliey 
claimed  from  the  secular  jurisdiction:  tliough  his  forther  pro- 
gress was  unhappily  stopped,  by  the  fatal  event  of  the  disputes 
between  him  and  archbishop  Becket.  2»  The  institution  of 
the  office  of  justices  in  eyre,  in  iiincre ;  the  king  having 
divided  the  kingdom  into  six  circuits  (a  little  different  from  the 
present),  and  commissioned  these  new  created  judges  to  ad- 
minister justice,  and  try  writs  of  assise  in  the  several  counties. 
These  remedies  are  said  to  have  been  then  first  invented ; 
before  which  all  causes  were  usually  terminated  in  the  county 
courts,  according  to  the  Saxon  custom ;  or  before  the  king*s 
justiciaries  in  the  atda  regisj  in  pursuance  of  the  Norman 
regulations.  The  latter  of  which  tribunals,  travelling  about 
witli  the  king's  person,  occasionetl  intolerable  expense  and 
delay  to  the  suitors;  and  the  former,  however  proper  for 
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little  debts  and  minute  aciionsj  where  even  injustice  is  better 
tlum  prose nistiiiiUion,  were  now  become  b'able  to  too  mticli 
Ignorance  of  the  law,  and  too  much  partialitj'  as  to  facts,  to 
determine  matters  of  considerable  moment  3.  The  Intro- 
tJuetion  and  establishment  of  the  gnind  nsslse,  or  trial  by  a 
special  kind  of  jury  in  a  writ  of  right,  at  the  option  of  the 
tenant  or  defendant,  instead  of  t!ie  barbarous  and  Norman 
trial  by  battel,  4.  To  this  lime  must  also  be  referred  the 
introduction  of  escuage,  or  pecuniary  commutation  far  per- 
sonal militar}'  service ;  which  in  process  of  time  was  the 
parent  of  tlie  antient  subsidies  granted  to  the  crown  bv  jiarb'u- 
ment,  and  the  land-tax  of  later  times. 


Richard  the  first,  a  brave  and  magnanimous  prmre,  was 
a  sportsman  as  well  as  a  soldier;  and  therefore  enforced  the 
forest-lv^ws  with  some  rigour  ;  which  occns]oiieii  many  dis- 
contents among  his  people  :  thougli  (according  to  Maltiiew 
Paris)  he  repealed  the  penalties  of  castration,  loss  of  eyes, 
and  cutting  off*  the  bands  and  feet,  before  inflicted  on  such  as 
transgressed  in  Ininting ;  probably  finding  that  their  severity 
prevented  prosecutions.  He  also,  when  aliroad,  eompo^  a 
body  of  naviil  laws  at  the  isle  of  Oleron,  which  are  still  extant, 
and  of  high  authority ;  for  in  bis  time  we  began  again  to  dis- 
cover,  that  (as  an  island)  we  were  naturally  a  maritime  power. 
But  with  regard  to  civil  proceedings,  we  find  nodiing  v 
remarkable  in  this  reign,  except  a  few  regulations  regardi 
the  Jews,  and  dte  justices  in  eyre:  the  king's  thoughts  bei 
chiefly  taken  up  by  the  knight  errantry  of  a  croisade 
the  Saracens  in  the  holy  laud. 

In  king  John's  time,  and  that  of  liis  son  Henry  tJie  third, 
the  rigours  of  the  fcodal  tenures  and  llie  forest-laws  wxre  so 
warmly  kept  up,  that  tliey  occasioned  many  insurrcclions  of 
the  barons  or  principal  feudatories:  wliich  at  last  had  tliis 
effect,  that  first  king  John,  and  afterwards  his  son,  consenterl 
to  the  two  famous  charters  of  English  liberties,  magna  caria^ 
and  carta  de  forest  a.  Of  these  the  latter  was  well  calculated 
to  redress  many  grievances,  and  encroachments  of  tlie  crown, 
in  tlie  exertion  of  forest- law  :  and  the  former  con6rnied  nttmy 
liljcrties  of  the  church,  and  redressed  many  grievances 
incitlent  In  fet»d»l   tenures,  of  no  small  moment  at  tlie  tinie  j 
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though  now,  unless  coiisideiTtl  attentively  and  witli  tliis  re- 
trospect, they  seem  but  of  trifling  concern.  But,  besides 
these  feodal  provisions,  care  was  also  taken  therein  to  protect 
the  subject  against  other  oppressions,  then  freqoently  arising 
from  unreasonable  amercements,  from  illegal  distresses,  or 
other  process  for  debts  or  services  due  to  the  crown,  and  from  r  424  ] 
llie  tyrannical  abuse  of  the  prerogfUive  of  purveyance  and 
pre-emption.  It  fixed  the  forfeiture  of  lands  for  felony  in 
t!ie  same  manner  as  it,  still  remains  ;  prohibited  for  the  future 
the  gmntii  of  exclusive  fisheries;  and  t!ie  ej^ection  of  new 
bridges  so  as  to  oppress  the  neigh Ixiurhood.  Witli  respect 
to  private  rights  :  it  establislietl  the  testamentary  power  of 
the  subject  over  part  of  his  personal  estate,  the  rest  being  dis* 
tributed  among  his  wife  and  children ;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  since;  and  prohibited  the 
appeals  of  women^  unless  foF  the  death  of  their  husbands. 
In  matters  of  public  police  and  national  concern  :  it  enjoined 
an  uniformity  of  weights  and  measures ;  gave  new  encou- 
ragements to  commerce,  by  the  protection  of  merchant  stran- 
gers ;  and  forbad  the  alienation  of  lands  in  mortmain.  With 
regard  to  the  administration  of  justice:  besides  prohibiting 
all  denials  or  delays  of  it,  it  fixed  the  court  of  common  pleas 
at  Westminster,  tliat  the  suitors  might  no  longer  be  harassed 
with  following  the  king's  person  in  all  his  progresses ;  and  at 
the  same  time  brought  the  trial  of  issues  home  to  the  very 
doors  of  the  freeholders,  by  directing  assises  to  be  taken 
in  the  proper  counties,  and  establishing  annual  circuits :  it 
also  corrected  some  abuses  then  incident  to  the  trials  by 
wager  of  law  and  of  battel ;  directing  the  regular  awarding 
of  inquest  for  life  or  member;  prohibited  the  king's  inferior 
ministers  from  holding  pleas  of  the  crown,  or  trying  any 
criminal  charge,  whereby  many  forfeitures  might  otherwise 
have  unjustly  accrued  to  ttie  exchequer:  and  regulated  tlie 
time  and  place  of  holding  tJxe  inferior  tribunals  of  justice, 
the  county-court,  sheriff's  to  urn,  and  court-leeL  It  confirmed 
and  established  the  liberties  of  the  city  of  London,  and  all 
other  cities,  boroughs,  towns,  and  ports  of  the  kingdom. 
And,  lastly,  (which  alone  would  have  merited  the  title  that  it 
bears,  of  thti  gn^tt  charter,)  it  protected  every  individual  of 
the  nation  in  the  free  enjoyment   of  his  life,  hk  liberty,  and 
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his  property,  unless  declared  to  be  forfeited  by  the  judgment 
of  his  peers,  or  the  law  of  the  land.  (11) 

[  425  ]  However,  by  means  of  these  struggles,  the  pope  in  the 
reign  of  king  John  gamed  a  still  greater  ascendant  here,  than 
he  ever  had  before  enjoyed;  which  continued  through  the 
long  reign  of  his  son  Henry  the  third :  in  the  b^inning  of 
whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally 
abolished.  And  we  may  by  this  time  perceive,  in  Bracton's 
treatise,  a  still  farther  improvement  in  the  metliod  and  regvt* 
larity  of  the  common  law,  especially  in  the  point  of  plead- 
ings K  Nor  must  it  be  forgotten,  that  the  first  traces  which 
remaui  of  the  separation  of  the  greater  barons  from  the  less, 
in  the  constitution  of  parliaments,  are  found  in  the  great 
charter  of  king  John ;  though  omitted  in  that  of  Henry  III. : 
and  that,  towards  the  end  of  the  latter  of  these  reigns,  we 
find  the  first  record  of  any  writ  for  summoning  knights^  citi- 
zens, and  burgesses  to  parliament  And  here  we  conclude 
the  second  period  of  our  English  legal  history. 

III.  The  third  commences  with  the  reign  of  Edward  the 
first,  who  hath  justly  been  styled  our  English  Justiniaq.  Fox 
in  his  time  the  law  did  receive  so  sudden  a  perfection,'  that 
sir  Matthew  Hale  does  not  scruple  to  affirm  \  that  more  was 
done  in  the  first  thirteen  years  of  his  reign  to  settle  and  esta« 
blish  the  distributive  justice  of  the  kingdom,  than  in  all  the 
ages  since  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these 
regulations;  but  the  principal  may  be  reduced  under  the 
following  general  heads.  1.  He  established,  confirmed,  and 
settled,  the  great  charter  and  charter  of  forests.  2.  He  gave 
a  mortal  wound  to  the  encroachments  of  the  pope  and  his 
clergy,  by  limiting  and  establishing  the  bounds  of  ecclesias- 
tical jurisdiction  :  and  by  obliging  die  ordinary,  to  whom  all 

h  Hid.  Hilt  C.  L.  156.  <  Ibid.  158. 
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(11)1  refer  tlie  reader  to  Mr.  Uallam's  excellent  remarks  oa  the 
results  of  Magna  Charta. 
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tlie  goods  of  intestates  at  that  time  belonged,  to  discharge 
the  debts  of  the  deceased.  3*  He  defined  the  limits  of  tlie 
several  temporal  courts  of  the  highest  jurisdiction,  those  of 
the  king's  bench,  common  plea*;,  and  exchequer ;  so  as  they 
might  not  interfere  witli  each  others  proper  business:  to  do  [  426  3 
which  they  must  now  have  recourse  to  a  fiction,  very  neces- 
sary and  beneficial  in  the  present  enlarged  state  of  property, 
4.  He  settled  the  boundaries  of  the  inferior  courts  in  counties, 
hundreds,  and  manors ;  confining  them  to  causes  of  no 
great  amount,  according  to  their  primitive  institution  ;  though 
of  considerablj^  greater,  than  by  the  alteration  of  the  value  of 
money  they  are  now  permitted  to  determine.  5.  He  secured 
the  property  of  the  subject,  by  abolishing  all  arbitrary  taxes 
ami  talliages,  levied  without  consent  of  the  national  council. 
6.  He  guarded  tlie  common  justice  of  the  kingdom  from 
abuses,  by  giving  up  the  royal  prerogative  of  sending  man- 
dates to  interfere  in  private  causes.  7.  He  settled  the  form, 
solemnities,  and  effect^  of  lines  levied  in  the  court  of  com- 
mon pleas :  though  tlie  thing  itself  was  of  Saxon  original. 
8.  He  first  estabhshed  a  repository  for  the  public  records  of 
the  kingdom;  few  of  which  are  antienter  than  the  reign  of 
his  father,  and  those  were  by  him  collected.  9.  He  unproved 
upon  the  laws  of  king  Alfred,  by  tliat  great  and  orderly 
method  of  watch  and  ward,  for  preserving  the  public  peace 
and  preventing  robberies,  established  by  the  statute  of 
Winchester,  10.  He  settled  and  reformed  many  abuses 
incident  to  tenures,  and  removed  some  restraints  on  the 
alienation  of  landed  property,  by  the  statute  of  ^uia  emptorcs, 
H.  He  instituted  a  speedier  way  for  the  recovery  of  debts, 
by  granting  execution,  not  only  upon  goods  and  chattels,  but 
also  upon  lands,  by  writ  of  ekgii ;  which  was  of  signal  be- 
nefit to  a  trading  people :  and  upon  the  same  commercial 
ideas,  he  also  allowed  the  charging  of  lands  in  a  statute  mer- 
chanty  to  pay  debts  contracted  in  tratle,  contrary  to  all  feodal 
principles.  12,  He  effectually  provided  for  the  recovery  of 
advowsons^  as  temporal  rights ;  in  which,  before,  the  law 
was  extremely  deficient*  13.  He  also  efTectually  closed  the 
great  gulph,  in  which  all  the  landed  property  of  the  kingdom 
was  in  danger  of  being  swallowed,  by  his  reiterated  statutes 
of  mortmain ;  most  admirably  adapted  to  meet  the  frauds 
that  liad  then  been  devised,  though  aAer^'&rds  contrived  to  be 
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evaded  by  the  invention  of  uses,  H,  He  established  a  i 
J  imitation  of  property  by  the  creation  of  estates-tall  ;  con- 
cerning ihegood  policy  of  which,  modern  times  have,  however, 
entertiitned  a  very  different  opinion.  15,  He  reduced  nil 
Wales  to  tlie  subjection,  not  only  of  the  crown,  but  in  great 
measure  of  the  laws,  of  Kngluntl  (wlncli  wns  thoroughly  com- 
pleted  in  the  reign  of  Heiny  the  eighth);  and  seems  to  have 
enterlainetl  a  design  of  doing  the  like  by  Scotland^  so  as  to 
have  formed  an  entire  and  complete  union  of  the  island  of 
Great  Britain* 


I  MJGHT  continue  tliis  catalogue  much  far  I  her  —  but  upon 
the  whole  we  may  observe,  that  the  very  scheme  and  uioclel 
of  the  administration  of  common  justice  between  party  and 
i]3iat-ty,  was  entirely  settled  by  tliis  king  ^ :  and  has  continueil 
nearly  the  same,  in  all  succeeding  iiges,  to  this  day,  abating 
some  few  alterations,  which  the  humour  or  necessity  of  sub* 
sequent  times  hadi  occasioned.  The  forms  of  writs,  by  which 
aptions  are  commenced,  were  perfected  in  his  reign,  and 
chlablished  as  models  for  posterity.  The  pleadings,  conse- 
quent iipoti  the  writs,  were  then  short,  nervous,  and  per- 
spicuous; not  intricate,  verbose,  and  formal.  The  legal 
treatises,  written  in  his  lime,  as  Biitton,  Fleta,  Hengliani, 
iind  the  rest,  are,  for  tlie  most  part,  law^  at  this  day  ;  or  at 
least  were  so,  till  the  alteration  of  tenures  took  place*  And, 
to  conclude,  it  is  from  ihis  periutl,  from  the  exiicl  ol^servat ion 
of  ffiagna  carta^  rather  than  from  it's  maJcitig  or  rcfiewai^  in 
the  days  of  his  gi'and father  and  father,  that  the  liberty  of 
Knghslmien  began  again  to  rear  it's  head  ;  though  live  weight 
of  the  military  tenures  hung  heavy  upon  it  for  many  ages 
after* 


1  CAN  HOT  give  a  better  proof  of  the  excelleooe  of  his  oou- 

stltutions,  than  dial  from  his  lime  to  tliat  of  Henry  the  eighth 
there  happened  very  few,  and  those  nut  very  considerable, 
altcmtions  in  tlie  legal  ^forms  of  [>roceeduigs.  As  to  niatler 
of  stibsianci* :  the  okl  Gothic  powers  of  electing  t^ie  principiJ 
subordinate  magistrates,  the  sheriffs,  and  conservators  of 
£  *28  ]  the  peace,  were  taken   from  die  people  in  the  reigns  of  Ed- 

^  Hul.HJyt.  C.L.  Wl, 
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ward  I L  and  Edward  III. ;  and  justices  of  die  peace  were 
establiiihed  instead  of  the  latter.  In  the  reign  also  of  Edward 
tlie  third  tlie  parliament  is  supposed  most  probably  to  have 
assumed  it's  present  form  ;  by  a  separation  of  the  commons 
fi^om  die  lords.  (12)  The  statute  lor  defitiing  and  ascertain- 
ing treasons  was  one  of  tlie  first  productions  of  thh  new- 
modelled  assembly ;  and  tlie  translation  of  the  law  proceedings 
from  French  into  Latin  another.  Much  also  was  done,  under 
tlie  auspices  of  this  mii^ianimous  prince,  for  establishing  our 
domestic  manufactures ;  by  prohibiting  die  exportation  of 
English  wool,  and  the  importation  or  w^ear  of  foreign  cloth  or 
furs ;  and  by  encouraging  cloth-workers  from  other  countries 
to  settle  here.  Nor  was  the  legislature  inattentive  to  many 
other  branches  of  commerce,  or  indeed  to  commerce  in 
general :  for,  in  particular,  it  enlarged  the  credit  of  the  mer- 
chant, by  introduciug  the  stiUute  staple;  whereby  he  might 
the  more  readily  pledge  his  lands  for  the  security  of  his  mer- 
cantile debts.  And,  as  personal  property  now  grew  by  the 
extension  of  trade,  to  be  much  more  cousiderable  llian  for- 
merly, care  was  taken,  in  case  of  intestacies,  to  appoint 
administrators  parttenhiHy  nounnated  by  the  law,  to  distribute 
tliat  personal  property  among  the  creditors  and  kindred  of 


(13)  Mr,  Hallam  pkues  this  event  earlior;  in  the  iJih  Et  1.  the  Cam- 
mous  sate  at  Acton  Burnell,  while  the  LonU  were  Bitting  ut  Shrewsbury  : 
and  a  division  of  the  hmisea  may  be  traced  with  more  or  less  clearness  irom 
the  Parliamentary  RoUs  in  the  6th,  9th,  and  19th  years  of  Ed.  2,,  and  the 
I  Ed.  3.     Mr,  llallam  indeed  argues  that  it  is  highly  iiufirobable  that  the 
two  houses  ever  intermingled  in  voting,  becanse  their  respective  money 
grants  lUmost  unitbrndy  varied  in  amount,  mid  because  it  cannot  be  con- 
tuivcd  that  the  lord-*  would  have  suffered  the  commons,  who  were  nutuerii* 
cally  n  large  majority,  to  have  interfered,  and  thereby  acquired  an  over- 
powenng  inflnence,  in  their  dclibenitions.  When, however,  the  insignificance 
of  the  Commons,  in  the  infancy  of  their  assembling,  is  consiilered,  the  force 
of  this  latter  argument  is  much  weakened;  their  numerical  mujority  would 
have  been  of  little  account  in  the  eyes  of  the  peers.     It  is  probable,  indeed, 
that  in  the  beginning,  the  general  business  of  the  commons  was  to  petition 
for  alterations  of  the  law,  and  to  grant  their  money  :  in  these  two  depart- 
ments we  may  suppose  that  they  were  allowed  to  come  to  their  own 
rCMjlutions  by  themselve^s  und  did  not  interfere  with  the  lords  in  theirs; 
in  measures  of  gcnerid  government  their  office  perhaps  was  rather  to  as&ent 
to  die  resolves  of  the  king  and  lords  than  to  deliberate  as  a  distinct  body* 
Sec  Uallam*  MiJd.  Ages,  du  vtii.  p  J. 
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the  deceased,  which  before  had  been  usually  applied,  by  the 
officers  of  the  ordinary,  to  uses  tlien  denominated  piou^. 
Tlie  statutes  also  of  prannunirvy  for  effectually  depressing  the 
civil  power  of  the  pope,  were  the  work  of  this  and  the  sub- 
sequent reign.  And  the  establishment  of  a  laborious  parochial 
clergy,  by  the  endownveiit  of  vicarages  out  of  the  overgrown 
possessions  of  the  monasteries,  added  lustre  to  the  close  of  the 
fourteenth  century :  though  the  seeds  of  the  general  reform- 
atiouj  wliich  were  thereby  first  sown  in  the  kiugtlom,  were 
almost  overwhelmed  by  the  spirit  of  persecution,  introduced 
into  the  laws  of  the  la^id  by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  seventh,  tlie  civil  wars  ' 
and  disputed  titles  to  the  crown  gave  no  leisure  for  farther 
r  429  1  juridical  improvement;  "  nam  silent  leges  hiier  mmta.'' — And 
yet  it  is  to  these  very  disputes  that  we  owe  the  happy  loss  of 
all  the  dominions  of  the  crown  on  the  continent  of  France ; 
which  turned  the  minds  of  our  subsequent  princes  entirely  to 
domestic  concerns*  To  these  likewise  we  owe  tlie  method  of 
barring  entails  by  the  fiction  of  common  recoveries ;  invented 
originally  by  the  clergy,  to  evade  the  statutes  of  mortmain, 
but  introduced  under  Edward  tlie  fourth,  for  the  purpose  of 
unfettering  estates,  and  uiakuig  them  more  liable  to  forfeiture : 
while,  on  the  other  hand,  the  owners  endeavoured  to  protect 
them  by  the  universal  establishment  of  ttsesj  another  of  the 
clerical  inventions.  (13) 

In  the  reign  of  king  Henry  the  seventh,  his  ministers  (not 
to  say  the  king  himself)  were  more  industrious  in  hunting 
out  prosecutions  upon  old  and  forgotten  penal  laws,  in  order 
to  extort  money  from  the  subject,  than  in  filming  any  new 
beneficial  regulations.  For  the  distinguishing  character  of 
tills  reign  was  that' of  amassing  treasure  in  tlie  king^s  coffers, 
by  every  means  that  could  be  devised :  and  almost  every 
alteration  in  the  laws,  however  salutary  or  otherwise  in  their 


(11)  In  the  reign  of  H,  6.  many  useful  statutes  passed  relative  to  le^galJ 
aBtl  judicial  proceedings,  tFie  conduct  of  sherilfs  and  their  officers,  the  qii&»1 
tification  of  jurors,  and  their  puiiij^bment  for  corrupt  verdicts.  In  this 
reign  also  the  right  of  peeresses  to  a  trial  by  peers  was  sscertAined, 
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future  consequences,  had  this  aud  this  only  for  their  great  and 

iimneditite  object.  To  tliis  eud  the  court  of  star-chamber  wag 
new-modelled,  and  armed  with  powers,  the  most  dangerous 
and  unconstitutional,  over  the  persons  and  properties  of  the 
subject.  Informations  were  allowed  to  be  received,  in  lieu 
of  indictments,  at  the  assises  and  sessions  of  the  peace,  in 
order  to  multiply  fines  and  pecuniary  penalties.  The  statute 
of  fines  lor  landed  projierty  was  craftily  and  covertly  con- 
trived, to  facilitate  tlie  destruction  of  entails,  and  make  the 
owners  of  real  estates  more  capable  to  forfeit  as  well  as  to 
aliene.  The  benefit  of  clergy  (which  so  often  intervened  to 
stop  attainders  and  save  tlie  inheritance)  was  now  allowed 
only  once  to  lay  offenders  who  only  could  have  inheritances 
to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the 
case,  and  the  defendant  might  in  consequence  be  outlawed  ; 
because  upon  such  outlawry  his  g<K>ds  became  the  property 
of  the  crown.  In  short,  there  is  hardly  u  statute  in  lliis  reign, 
introductive  of  a  new  law  or  modifying  the  old,  but  what  [  430  ] 
either  directly  or  obliquely  tended  to  the  emolument  of  the 
exchequer. 

IV,  This  brings  us  to  the  fourth  period  of  our  legal  his- 
tory, viz,  the  reformation  of  religion,  under  Henry  the  eighth, 
and  his  children ;  which  ojiens  an  entirely  new  scene  in  eccle- 
siastical matters :  the  usurped  power  of  the  pope  being  now 
for  ever  routed  and  destroyed,  all  his  connections  with  this 
island  cut  off,  the  crown  restored  to  it*s  supremacy  over  spi- 
ritual men  and  causes,  and  the  patronage  of  bishoprics  being 
once  more  indisputably  vested  in  the  king.  Aud,  had  the 
spiritual  courts  been  at  this  time  re-united  to  the  civil,  we 
should  have  seen  the  old  Saxon  constitution  with  regard  to 
ecclesiastical  polity  completely  restored. 

With  regard  also  to  our  civH  polity,  the  statute  of  wills, 
and  the  statute  of  uses  (both  passed  in  the  reign  of  this 
prince),  made  a  great  alteration  as  to  property :  the  former, 
by  allowing  the  deti^se  of  real  estates  by  will,  whicfi  before 
was  in  general  tbrbidden  ;  the  latter,  by  endeavouring  to 
destroy  the  intricate*  nicety  o(T4seSf  though  the  narrowness  and 
pedantry  of  the  courts  of  common  law  prevented  this  statute 
from  having  it's  full  beneficial  effect*  And  thence  the  courts  of 
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equity  assumed  a  jurisdiction,  dictated  by  com nion  justice  and 
common  sense:  which  however  arbitrarily  exercised  or  pro- 
duclive  ofjealousics  in  it's  ioFmicy,  has  at  length  been  malUTcd 
into  a  moat  elegant  system  of  rational  jurisprudence ;  the 
principles  of  which  (notwithstanding  they  may  differ  in  forms) 
are  now  etjually  adopted  by  the  courts  of  both  law  and  equity^ 
From  the  statute  of  uses,  and  another  statute  of  the  same 
antiquity  (which  protected  estates  for  years  from  being  de- 
stroyed by  the  reversioner )j  a  remarkable  alteration  took  place 
in  the  mode  of  conveyancing  :  the  antient  assurance  by  feoff*- 
ment  and  livery  upon  the  land  being  now  very  seldom  prac- 
tised, since  the  more  easy  and  more  private  mvention  of 
transferring  property,  by  secret  conveyances  to  uses,  and  long 
terms  of  years  being  now  continually  created  in  mort^^fo^es 
[431  ]  and  famdy  settlements^  which  may  be  moulded  to  a  tlicjusatid 
useful  purposes  by  the  ingenuity  of  an  able  ai-ti>t- 

The  farther  attacks  in  this  reign  upon  the  immunity  of 
estates-tail,  which  reduced  them  to  little  more  than  Uie  condi- 
tional fees  at  the  common  law,  before  the  pasiiing  of  the  statute 
de  donis  ^  the  estabhshment  of  recognizances  in  the  nature  of  a 
statute-staple,  for  facilitating  the  raising  of  money  upon  landed 
security  ;  and  the  introduction  of  ihe  bankrupt  laws,  as  well 
for  the  punishment  of  the  fraudulent,  as  tlic  relief  of  the  uu- 
fortunate,  trader ;  all  these  were  capital  alterations  of  our 
legal  polity,  and  highly  convenient  to  that  character,  which 
the  Englbjh  began  now  to  re-assume,  of  a  great  commercinl 
people.  The  incorporation  of  Wales  with  Erjgland,  and 
the  more  unitorm  administration  of  justice,  by  destroying 
some  counties  palatine,  and  abridging  the  unreasonable  pri- 
vileges of  such  as  remained,  added  dignity  and  strengtJi  (o 
the  monarchy;  and,  together  witli  tlui  numerous  improve-- 
ments  before  observed  upon,  and  the  redress  of  many  griev- 
ances and  oppressions  which  had  been  introduced  by  his 
father,  will  ever  make  the  administration  of  Henry  VII I.  a 
very  distinguished  fiera  in  the  annals  of  juridical  history. 

It  must  be  however  remarked,  tliat  (particularly  in  his 
latter  years)  the  royal  prerogative  was  then  strained  to  a  very 
tyrannical  and  oppressive  Iieight ;  and,  what  was  the  worst 
cilrcunibtance,    it's  eucroaclnnent^    wu'e  establij>hed  by  law. 
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under  ihe  sanction  of  those  pusillanimous  parliumenLs,  one  of 
wliich,  to  it's  eternal  disgrace,  passed  a  statu te,  whereby  it  was 
enacted  that  the  king's  proclamations  should  have  the  force  of 
acts  of  parliament;  and  others  concurred  in  the  creation  of 
that  umjizing  heap  of  wild  and  new-fuagled  treasons,  which 
were  slightly  touched  upon  in  a  former  cliapter  ',  Happily 
for  the  nation,  tills  arbitrary  reign  was  succeeded  by  the 
minority  of  an  amiable  prince;  during  the  short  sunshine  of 
which,  great  part  of  these  extravagant  laws  were  repealed, 
And,  to  do  justice  to  the  sliorter  reign  of  queen  Many,  many 
salutary  and  popular  lawsj  in  civil  matters,  were  made  under  [  4-32  ] 
her  administration;  perliaps  the  better  to  reconcile  the  people 
to  die  bloody  measures  which  she  was  induced  to  pursue, 
for  the  re-eslablishment  of  religious  slavery  :  the  well-con- 
certed schemes  for  effecting  which,  were  (througli  the  provi- 
dence of  God)  defeated  by  the  seasonable  accession  of  queen 
Elizabeth. 


The  religious  liberties  of  the  nation  being,  by  that  happy 
event,  established  (we  trust)  on  an  eternal  basis ;  (diough 
obliged  in  their  infancy  to  be  guarded,  against  papists  and 
other  non-conformists,  by  laws  of  too  sangimiary  a  nature,) 
the  tbrest-laws  having  tallen  into  disuse ;  and  the  adniinistra- 
tion  of  civil  rights  in  the  courts  of  justice  being  cai'ried  on  in 
a  regular  course,  according  to  the  wise  institutions  of  king 
Edward  the  first,  without  any  material  innovalioiis  ;  all  the 
principal  grievances  inti'oduced  by  the  Norman  conquest  seem 
to  have  been  gradually  sluiken  off,  and  our  Saxon  constitu- 
tion restored,  with  considerable  improvements :  except  only 
in  the  continuation  of  the  military  tenures,  and  a  few  other 
points,  which  still  armed  the  crown  with  a  very  oppressive 
and  dangerous  prerogative.  It  is  also  to  be  remarked  that 
the  spirit  of  enriching  the  clergy  and  endowing  religious 
houses  had  (through  the  former  abuse  of  it)  gone  over  to  such 
a  contrary  extreme,  and  the  princes  of  the  house  of  l^udor 
and  their  favourites  had  fallen  with  sucli  avidity  upon  the 
spoils  of  the  church,  that  a  decent  and  honourable  mainte- 
nance was  wanting  to  many  of  die  bishops  and  clergy.  This 
produced  the  restraining  statutes,  to  prevent  the  atienatious 

'  Sec  pojj.  8€, 
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of  lands  and  tithes  belonging  to  the  church  and  uitiTeracies. 

^Tlie  number  of  indigent  persons  being  also  greatly  iccreasedf 

by    withdrawing   the  alms  of   the  monasteries,  a   plan   wns 

formed  in   the   reign  of  queen  Elizabeth,  more  humane  and 

beneficial  than   even  feeding  and   clothing  of  millions  ;    by 

affording  them  the  means  (with  proper  indnstry)  to  feed  and 

I  to  clothe  themselves.     And,  tlie  farther  any  subsequent  plans 

I  for  maintaining  the  poor  have  departed  from  this  institution, 

[the  more  impracticable  and  even  pernicious  their  visionary 

attempts  have  proved. 

[  ifSS  ]  However,  considering  the  reign  of  queen  Elizabeth  in  a 
great  and  political  view,  we  have  no  reason  to  regret  many 
subsequent  alterations  in  tlie  English  constitution.  For^ 
though  in  general  she  was  a  wise  and  excellent  princess,  and 
loved  her  people  ;  though  in  her  time  trade  flourished,  riches 
jncreasetl,  the  laws  were  duly  adminbtered,  the  nation  was 
respected  abroad,  and  the  people  happy  at  home :  yet,  the 
aicrease  of  the  power  of  the  sUir-chambcr,  and  the  erection 
of  the  high  commission  court  in  matters  ecclesiastical,  were 
the  work  of  her  reign.  She  also  kept  her  parliaments  at  a 
very  awful  distance  :  and  in  many  particulars  she,  at  timeSf 
would  carry  the  prerogative  as  high  as  her  most  arbitrary 
predecessors.  It  is  true,  she  very  seldom  exerted  this  preroga* 
live,  so  as  to  oppress  individuals  ;  but  still  she  had  it  to  exert : 
and  therefore  the  felicity  of  her  reign  depended  more  on  her 
want  of  opportunity  and  inclination,  than  want  of  power,  Co 
play  the  tyrant.  This  is  a  high  encomium  on  her  merit  ,•  bui 
at  the  same  time  it  is  sufficient  to  shew,  that  these  were  not 
those  golden  days  of  genuine  liberty  that  we  formerly  were 
taught  to  believe  :  for,  surely,  the  true  liberty  of  the  subject 
consists  not  so  much  in  the  gracious  behaviour,  as  in  the 
limited  power  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners  and 
in  property,  had  paved  the  way,  by  imperceptible  yet  sure 
degrees,  for  as  great  a  revolution  in  government :  yet,  while 
that  revolution  was  efilTting,  the  crown  became  more  arbi- 
trary than  ever,  by  the  progress  of  those  very  means,  whidi 
afterwards  retluced  it's  power.  It  is  obvious  to  every  observer, 
that,  till  the  dose  of  the  Lancastrian  civil  wars,  the  property 
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and  the  power  of  ilie  iiatioa  were  chiefly  cUvided  between  the 
king,  tiie  nobihty,  and  tlie  clergy.  The  commons  were 
generally  in  a  state  of  great  ignorance  ;  their  personal  wealth, 
before  the  extension  of  trade,  was  comparativeiy  small  ;  and 
the  nature  of  their  landed  property  was  such,  as  kept  them 
in  continual  dependence  upon  their  feodal  lord,  being  usually 
some  powerful  baron,  some  opulent  abbey,  or  sometimes  the 
king  himself.  Though  a  notion  of  general  hberty  had 
strongly  j)t:rvaded  and  animated  the  wliole  constitution,  yet 
the  particular  liberty,  the  natural  equality,  and  personal 
independence  of  individualsj  were  little  regained  or  thought 
of ;  nay,  even  to  assert  them  was  treated  as  the  height  of 
sedition  and  rebellion.  Our  ancestors  heard,  with  detestation 
and  horror,  those  sentiments  rudely  delivered,  and  pushed  to 
most  absurd  extremes,  by  the  violence  of  a  Cade  and  a  Tyler, 
which  have  since  been  applauded,  with  a  xenl  almost  rising 
to  idolatry,  when  softened  and  recommendeil  by  the  eloquence, 
the  moderation,  and  the  arguments  of  a  Sidney,  a  Locke, 
and  a  Milton. 


[  434f 


But  when  learning,  by  the  invention  of  printing  and  tlie 
progress  of  religious  reformation,  began  to  be  universally  dis- 
seminated ;  when  trade  and  navigation  were  suddenly  carried 
to  an  amazing  extent,  by  the  use  of  the  compass  and  the 
consequent  discovery  of  the  Indies;  the  minds  of  men,  thus 
enlightened  by  science  and  enlarged  by  observation  and  travel, 
began  to  entertain  a  more  just  opinion  of  the  dignity  and  rights 
of  mankind.  An  inundation  of  wealth  flowed  in  upon  the 
merchaJits,  and  middling  rank ;  while  the  two  great  estates 
of  the  kingdom,  which  formerly  had  balanced  the  prerogative, 
the  nobility  and  clergy,  were  greatly  impoverished  and  weak- 
ened- The  popish  clergy,  detected  in  their  frauds  and  abuses, 
exposed  to  the  resentment  of  the  populace,  and  stripped  of 
their  lands  and  revenues,  stood  tremblmg  for  their  very 
existence.  The  nobles,  enervated  by  the  refinements  of 
luxury  (which  knowledge,  foreign  travel,  and  the  progress 
of  the  politer  arts,  are  too  apt  to  introduce  with  themselves), 
and  fired  with  disdain  at  being  rivalled  in  magiaificence  by 
the  opulent  citizens,  fell  into  enormous  expenses ;  to  gratify 
which  they  >vere  permitted,  by  the  policy  of  the  times,  to 
dissipate  their  overgrown  estates,  and  alienate  their  antient 
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patrimonies.  This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound  :  while  the  king,  by 
the  spoil  of  the  monasteries  and  the  great  increase  of  the 
customs,  grew  rich,  independent,  and  haughty  :  and  the  com- 
[  435  ]  mons  were  not  yet  sensible  of  the  strength  they  had  acquired, 
nor  urged  to  examine  it's  extent  by  new  burthens  or  oppres- 
sive taxations,  during  the  sudden  opulence  of  the  exchequer. 
Intent  upon  acquiring  new  riches,  and  happy  in  being  freed 
from  the  insolence  and  tyranny  of  the  orders  more  inime- 
diately  above  them,  they  never  dreamed  of  opposing  the  pre^ 
rogative  to  which  they  had  been  so  little  accustomed ;  much 
less  of  taking  the  lead  in  opposition,  to  which  by  their  weight 
and  their  property  they  were  now  entitled.  (14)  The  latter 
years  of  Henry  the  eighth  were  therefore  the  times  of  the 
greatest  despotism  that  have  been  known  in  this  island  since 
the  death  of  William  the  Norman :  the  prerogative  as  it  then 
stood  by  common  law  (and  much  more  when  extended  by- 
act  of  parliament),  being  too  large  to  be  endured  in  a  land  of 
liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the 
Tudor  line,  had  almost  the  same  legal  powers,  and  sometimes 
exerted  them  as  roughly,  as  their  father  king  Henry  the 
eighth.  But  the  critical  situation  of  that  princess  with  regard 
to  her  legitimacy,  her  religion,  her  enmity  with  Spain,  and 
her  jealousy  of  the  queen  of  Scots,  occasioned  greater  cau- 
tion in  her  conduct.  She  probably,  or  her  able  advisers, 
had  penetration  enough  to  discern  how  the  power  of  the 
kingdom  had  gradually  shifted  it's  channel,  and  wisdom 
enough  not  to  provoke  the  commons  to  discover  and  ferf 


(14)  There  arp  not  wanting  instances,  however,  at  the  close  of  the  reign 
of  E,  3.,  all  through  that  of  Rich.2,,  and  even  in  that  of  H.  5.  of  the  exer- 
cise of  great  power  and  influence  by  the  commons;  but  in  general  these 
were  instances  of  their  acting  in  union  with  a  party  in  the  House  of  Lords, 
to  the  restraint  of  the  prerogative;  and  in  the  instances  of  Ed.  3.  and 
Rich.  2.  advantage  was  evidently  taken  of  a  temporary  weakness,  or  great 
unpopularity  in  the  crowq.  In  the  case  of  H.  5.  there  seems  to  be  clear 
proof  of  a  substantive  weight  and  influence  in  the  commons,  when  they 
procured  a  promise  that  a  stop  should  be  put  to  the  practice  of  framing 
statutes  upon  their  petitions,  with  such  additions  and  omissions  as  made 
the  former  very  diflerent  from  that  which  the  latter  had  prayed  for. 
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their  strength*  She  therefore  drew  a  veil  over  the  odious 
part  of  prerogative;  wlilch  was  never  wantonly  tin'own  aside, 
but  only  to  answer  some  important  purpose  :  and,  though  the 
royal  treasury  no  longer  overflowed  witli  llie  wealth  of  the 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
to  enrich  the  people,  she  asked  for  supplies  with  such  moder- 
ationj  and  niannged  them  with  so  much  ceconomy,  that  the 
commons  were  happy  in  obliging  her.  Such,  in  short,  were 
lier  circumstances,  her  necessities,  her  wisdom,  and  her  good 
disposition,  that  never  ditl  a  prince  so  long  and  so  entirely 
for  the  space  of  lialf  a  century  together,  reign  in  the  affec- 
tions of  the  people. 


On  the  accession  of  king  James  L,  no  new  degree  of  royal  [  436  ] 
power  was  added  to,  or  exercised  by  him ;  but  such  a  sceptre 
was  too  weiglity  to  be  wielded  by  such  a  hand,  The  unrea- 
sonable and  imprudent  exertion  of  what  was  then  deemed  to 
be  prerogative,  upon  trivial  and  unwortliy  occasions,  and 
the  claim  of  a  more  absolule  power  inliercnt  in  the  kingly 
office  than  had  ever  been  carried  into  practice,  soon  awakened 
the  sleeping  lion.  The  people  heard  with  astonishment  doc- 
trines preached  from  the  throne  and  the  pulpit,  subversive  of 
liberty  and  property,  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fallaciously  supported :  and  common  reason 
assured  them,  that  if  it  were  of  human  origin,  no  constitution 
could  establish  it  without  power  of  revocation,  no  precedent 
could  sanctify,  no  length  of  time  could  confirm  it.  Tlie  leaders 
felt  the  pulse  of  tlie  nation,  and  found  they  had  ability  as 
well  as  inclination  to  resist  it :  and  accordingly  resisted  and 
opposed  it,  whenever  the  pusillanimous  temper  of  the  reigning 
monarch  had  courage  to  put  it  to  the  trial :  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies, 
and  the  dispensing  power.  In  the  mean  time,  veiy  litde  was 
done  for  the  improvement  of  private  justice,  except  the 
abolition  of  sanctuaries,  and  the  extension  of  tlie  bankrupt 
laws,  the  limitation  of  suits  and  actions,  and  the  regulating 
of  informations  upon  penal  statutes.  For  I  cannot  class  tjie 
laws  against  witchcraft  and  conjuration  under  the  head  of 
improvements  ;  nor  did  the  dispute  b€tT?v'eeii  lord  EUesmere 
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and  sir  Edward  Coke,  coQceming  the  powers  of  the  court  of 
chancery,  tend  much  to  the  advancement  of  justice.  (15) 

Indeed  when  Charles  the  first  succeeded  to  the  crowD  of 
his  &ther,  and  attempted  to  revive  some  enormities,  which 
had  been  dormant  in  the  reign  of  king  James,  the  loans  and 
benevolences  extorted  from  the  subject,  the  arbitrary  impri- 
sonments for  refusal,  the  exertion  of  martial  law  in  time  of 
peace,  and  other  domestic  grievances,  clouded  the  morning  of 
[  4S7  ]   that  misguided  prince's  reign ;  which,  though  the  noon  of  it 
began  a  little  to  brighten,  at  last  went  down  in  blood,  and  left 
the  whole  kingdom  in  darkness.     It  must  be  acknowledged^ 
that,  by  the  petition  of  right,  enacted  to  aboUsh  th^se  en- 
croachments, the  English  constitution  received  great  alteration 
and  improvement     But  there  still  remained  the  latent  poyrer 
of  the  forest-laws,  which  the  crown  most  unseasonably  revived. 
The  legal  jurisdiction  of  the  star-chamber  and  high  commis- 
sion courts  was  also  extremely  great ;  though  their  usurped  au- 
thority was  still  greater.     And  if  we  add  to  these  the  dbuse  of 
parliaments,  the  ill-timed  zeal  and  despotic  proceedings  of  the 
ecclesiastical  governors  in  matters  of  mere  indifference,  to- 
gether with  the  arbitrary  levies  of  tonnage  and  poundage, 
ship-money,  and  other  projects,  we  may  see  grounds  mos 
amply  sufficient  for  seeking  redress  in  a  legal  constitutional' 
way.     Thb  redress,  when  sought,  was  also  constitutionally 
given :  for  all  these  oppressions  were  actually  abolished  by  the 
king  in  parliament,  before  the  rebellion  broke  out,  by  the 
several  statutes  for  triennial  parliaments,  for  abolishing  the 
star-chamber  and  high  commission  courts,  for  ascertaining 
the  extent  of  forests  and  forest-laws,  for  renouncing  ship- 
money  and  other  exactions,  and  for  giving  up  the  prerogative 
of  knighting  the  king's  tenants  in  capite  in  consequence  of 
their  feodal  tenures ;  though  it  must  be  acknowledged   that 


(15)  To  the  author's  short  list  of  improvemente  in  the  law  in  the  reign 
of  J.  1.  may  be  added  the  statutes  for  extending  the  benefit  of  clergy  to 
women  in  certain  offences,  the  restriction  upon  costs  in  certain  frivolous 
actions,  and  the  salutary  atsbtance  afforded  to  magistrates  in  their  defence 
to  actions  brought  sigainst  thfim  for  thin^  done  in  the  executioo  ^f  tluvr 
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these  concessions  were  not  made  with  so  good  a  grace,  as  to 

conciliate  tJie  confidence  of  the  people*  Unfortunately, 
either  by  his  own  mismanagement^  or  by  the  arts  of  his 
enemies,  the  king  had  lost  the  reputation  of  sincerity,  which 
is  the  greatest  unhappiness  that  can  befal  a  prince.  Though 
he  formeriy  had  strained  his  prerogative,  not  only  beyond 
what  the  genius  of  the  present  times  would  bear,  but  also 
beyond  the  examples  of  former  ages,  he  had  now  consented 
to  reduce  it  to  a  lower  ebb  than  was  consistent  with  mo* 
narchical  government.  A  conduct  so  opposite  to  his  temper 
and  principles,  joined  with  some  rash  actions  and  unguarded 
expressions,  made  the  people  suspect  that  this  condescension 
was  merely  temporary-  Flushed  therefore  with  the  success 
they  had  gained,  fired  with  resentment  for  past  oppressions, 
and  dreading  the  consequences  if  the  king  should  regain  his  [  438  ] 
power,  the  popular  leaders  (who  in  all  ages  have  called  them- 
selves the  people)  began  to  grow  insolent  and  ungovernable : 
their  insolence  soon  rendered  them  desperate  i  and  despair  at 
length  forced  them  to  join  with  a  set  of  military  hypocrites 
and  enthusiasts,  who  overturned  the  churcti  ajid  monarchy, 
and  proceeded  with  deliberate  solemnity  to  the  tri&l  and  raur-i 
der  of  their  sovereign. 

I  PASS  by  the  crude  and  abortive  schemes  for  amending 
the  laws  in  the  times  of  confusion  which  followed ;  the  most 
promising  and  sensible  whereof  (such  as  the  establishment  of 
new  trials,  the  abolition  of  feodal  tenures,  the  act  of  navi- 
gation^  and  some  others)  were  adopted  in  the  (16) 


(16)  Perhaps  the  author  diamines  with  tao  little  ceremony  the  laboura 
of  the  parHaroent  collected  in  Scobeirs  Statute  Book.  I  will  mention  two 
very  important  ordinances;  that  of  1654,  c.  36.  against  duelling,  and  that 
of  the  »ame  year,  c,  44.  for  regulating  the  high  court  of  Chancery.  The 
fint,  beiides  some  regulations  which  go  to  prevent  the  giving  or  accepting 
of  challenges^  makes  all  deaths  which  happen  in  duels  murder;  and  the 
offence,  both  of  principals  an4  seconds  when  death  does  not  ensue,  punith- 
flble  with  banishment  for  life.  The  latter  contains  long  and  elaborate 
rules  for  the  jurisdiction  and  proceeding*  of  the  court  of  chancery,  from 
which,  perhaps,  some  useful  matter  might  be  derived,  even  in  the  present 
day, 
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V,  FfFTTi  periotl,  which  I  am  next  to  mention,  viz^  after 
the  restoration  of  king  Charles  IL  Immediately  upon  i*hici 
the  principal  remaining  grievance,  the  doctrine  and  coi 
quences  of  military  tenures,  were  taken  away  and  abollsbed^ 
except  in  the  instance  of  corruption  of  inheritable  blood* 
upon  attainder  of  treason  and  felony.  And  though  the  mo- 
narch, in  whose  person  tlie  royal  government  was  restored, 
and  with  it  oiiv  anticnt  constitution,  deserves  no  com  mend- 
ation  from  posterity,  yet  in  his  reign  (wicked,  sanguinary^ 
and  turbulent  as  it  was)j  the  concurrence  of  happy  circuui* 
stances  was  such,  that  from  thence  we  may  date  not  only  the 
re-establishment  of  our  church  and  monarchy,  but  also  llie 
complete  restitution  of  English  liberty,  for  the  first  lime 
since  it's  total  abolition  at  the  conquest.  For  therein  not 
only  these  slavish  tenures,  the  badge  of  foreign  dominion,  with 
all  their  oppressive  appendages,  were  removed  from  incumber- 
ing the  estates  of  the  subject ;  but  also  an  additional  security 
of  his  person  from  imprisonment  was  obtained  by  that 
bulwark  of  our  constitution,  the  haht^ai  corpus  acu  These 
two  statutes,  with  regard  to  our  property  and  persons,  form 
a  second  magna  cartay  as  beneficial  and  efiectual  as  that  of 
Running-Mead.  That  ojdy  pruned  the  luxuriances  of  the 
feodul  system ;  but  the  statute  of  Charles  the  second  exiii- 
[  439  ]  pated  all  it's  slaveries;  except  perhaps  in  copyhold  tenure; 
and  there  also  they  are  now  in  great  measure  enervated  by 
gradual  custom,  and  the  ijiterposition  o^  our  courts  of  joslice. 
Mugiia  carta  only,  in  general  terms,  declared,  that  no  inan 
shall  be  imprisoned  contrary  to  law :  the  habeas  corpus  act 
points  him  out  effectual  means,  as  welt  to  release  himself, 
though  committed  even  by  tlie  king  in  council,  as  to  ptmisb 
all  those  who  shall  thus  unconstitutionally  misuse  him. 


To  these  1  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption ;  the  statute  for  holding  trien- 
nial parliaments ;  the  test  and  corporation  acts,  which  secure 
both  our  civil  and  religious  liberties  j  the  abolition  of  the 
writ  de  haerciico  comhurendo  ;  the  statute  of  frauds  and  peiJQ* 
ries,  a  great  and  necessary  security  to  private  property^ ;  the 
statute  for  distribution  of  intestates'  estates,  and  that  of 
amendments   and  jeofails^  which   cut  ofF  those  superfluous 
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niceties  which  so  long  had  disgraced  our  courts;  together 
with  many  other  wholej^ome  acts  that  were  passed  in  this 
reigii,  for  the  benefit  of  navigation  and  the  improvement  of 
foreign  commerce :  and  tlie  whole,  when  we  Jikewise  con- 
sider the  freedom  from  taxes  and  armies  which  the  subject 
then  enjoyed,  will  be  sufficient  to  demonstrate  this  truth,  ^*  that 
"  the  constitution  of  Knglatjd  had  arrived  to  it's  ftdl  vigour, 
**  and  the  true  bah^nce  between  liberty  and  prerogative  was 
"  happily  estabhshed  by  law,  in  the  reign  of  king  Charles 
**  the  second." 


It  is  far  from  my  intention  to  palliate  or  defend  many  very 
iniquitious  proceedings,  contrary  to  all  la'do^  in  that  reign, 
through  the  artifice  of  wicked  politicians,  both  in  and  out  of 
employment,  ^Mlat  seems  incontestible  is  this ;  that  foy  the 
iaxv  ■",  as  it  then  stood  (notwithstanding  some  invidious j  nay 
dangerous,  branches  of  the  prerogative  have  since  been  lopped 
oflT,  and  the  rest  more  clearl}'  defined),  the  people  had  as  large  [  440  1 
a  portion  of  real  liberty  as  is  consistent  with  a  state  of  society ; 
and  sufficient  power,  residing  in  tijeir  own  hands,  to  assert 
and  preserve  that  liberty,  if  invaded  by  the  royal  prerogative. 
For  which  I  need  but  appeal  to  the  memorable  catastrophe 
of  the  next  reign*  For  when  king  Charles's  deluded  brother 
attempted  to  enslave  the  nation,  he  found  it  was  beyond  his 
power  :  the  people  lK>th  could,  and  did,  resist  him  ;  and,  in 
consequence  of  such  resistance,  obliged  him  to  quit  his  en- 
terprise and  his  throne  together.  WTiich  introduces  us  to 
the  last  period  of  oar  legal  history  ;  viz, 

VI.  From  the  revolution  in  1688  to  the  present  time.  In 
this  period  many  laws  have  passed ;  as  the  bill  of  rights^  the 
toleration*act,  the  act  of  settlement  with  it's  conditions,  the 
act  for  unithig  England  with  Scotland,  and  some  odiers ; 
which  have  asserted  our  liberties  in  more  clear  and  emphati- 
cal  terms  ;  have  regulated  the  succession  of  the  crown  by 
parliament,  as  the  exigencies  of  religious  and  civil  freedom 
required;  have  confirmed,  and  exemplified,  the  doctrine  of 


■°  The  point  of  time  at  which  I  pasted,  and  that  for  li<rcn»ng  the  j 
would  chu&e  to  Qx  thh  theoretical  per^  had  e&pired ;  though  the  yeiri  wlUcli 
fection  of  out  public  Jaw,  h  in  the  year  immedLiitely  followed  tt  were  tiaj««  of 
1679;  after  the  haheai  arrpuM  act  was    greuX  practical  0]ppt9mon, 
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resistance,  when  the  executive  magistrate  endeavours  to  snb^ 
vert  the  constitution  ;  have  maintained  the  superiority  of  the 
laws  above  the  king,  by  pronouncing  his  dispensing  power 
^D  be  illegal :  have  iiidnlged  tender  consciences  with  every 
rehgious  liberty,  consistent  with  the  safety  of  the  state ;  have 
[  established  triennial,  since  turned  into  septennial,  elections  of 
jnernbers  to  serve  in  parliament ;  have  excluded  certain  offi- 
cers trom  the  house  of  commons ;  have  restrained  the  king's 
pardon  from  obstructing  parliamentary  impeachments ;  have 
imparted  to  all  the  lords  an  ecjoal  right  of  trying  their  fellow- 
peers  ;  have  regulated  trials  for  high  treason  ;  have  afforded 
our  posterity  a  hope  that  corruption  of  blood  may  one  day 
be  abolished  ^nd  forgotten ;  have  (by  the  desire  of  his  present 
majesty)  set  bounds  to  the  civil  list,  and  placed  the  ^mi- 
nistration of  that  revenue  in  hands  that  are  accountable  la 
parliament ;  and  have  (by  the  like  desire)  made  the  jydges 
completely  independent  of  tlie  king^  his  minbters,  and  hi^ 
successors.  Yet,  tbQUgh  these  provisions  have,  in  appear- 
r  441  ]  i^rice  and  nominally,  ^-educed  the  strength  of  the  executive 
power  to  a  much  lower  ebb  than  in  the  preceding  period  ;  if  on 
the  other  hand  we  throw  into  the  opposite  scale  (what  perhaps 
the  immoderate  reduction  of  the  antient  prerogative  nijay  hare 
rendered  in  some  degree  necessary)  the  vast  acquisition  of 
force,  arising  from  the  riot-act,  and  the  annual  expedience  of 
a  standing  army  j  and  die  vast  acquisition  of  personal  attach- 
ment^ arising  from  the  magnitude  of  die  national  debt,  and 
the  manner  of  levying  those  yearly  millions  that  are  appro- 
priatctl  to  pay  the  interest ;  we  shall  find  that  the  crown  has, 
gradually  and  imperceptibly,  gained  almost  as  much  in  in- 
fluence as  it  has  apparently  lost  in  prerogative, 

The  chief  alterations  of  moment  (for  the  time  ^fould  &il 
me  to  descend  to  mmiUue)  in  the  administration  of  private 
Justice  during  this  period,  are  the  solemn  recognition  of  the 
law  of  nations  with  respect  to  the  rights  of  embassadors: 
the  cutting  ofi',  by  the  statute  for  the  amendment  of  the  law^ 
a  %^ast  number  of  excrescences,  that  in  process  of  time  bad 
sprung  out  of  the  practical  part  of  it :  the  protection  of  cor- 
porate rights  by  the  improvements  in  writs  of  mandamus^  and 
informations  in  nature  of  quo  warranto :  the  regulations  of 
(rials  by  jury,  and  the  admitting  witnesses  for  prisoners  |i 
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oath  ;  the  farther  restraints  upon  alienation  of  lands  in  mort- 
main :  the  annihilation  of  the  terrible  judgment  of  peine Jh-t 
ct  dure :  the  extension  of  the  benefit  of  clergy,  by  abolishing 
the  pedantic  criterion  of  reading :  tlie  counterbalance  to  this 
mercy,  by  tlie  vast  increase  of  capital  punishment ;  the  new 
and  effectual  methods  for  the  speedy  recovery  of  rents :  the 
improvements  which  have  been  made  in  ejectments  for  ibe 
trying  of  titles  :  the  introduction  and  establishment  of  paper- 
credit^  by  indorsements  upon  bills  and  notes,  which  have 
shewn  the  legal  possibility  and  convenience  (which  our  an- 
cestors so  long  doubted)  of  assrgniug  a  chose  in  action  :  the 
translation  of  all  legal  proceedings  into  the  English  language : 
the  erection  of  courts  of  coubcience  for  recovering  small 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts :  the  great  system  of  marine  jurisprudence, 
of  which  the  foundations  have  been  laid,  by  clearly  deve-  r  44.2  ] 
loping  the  principles  on  which  policies  of  insurance  are 
founded,  and  by  happily  applying  those  principles  to  parti- 
culnr  cases  :  and,  lastly,  the  liberality  of  sentiment,  which 
(though  late)  has  now  taken  possession  of  our  courts  of  com- 
mon law,  and  induced  them  to  adopt  (where  faets  can  be 
clearly  ascertained)  the  same  principles  of  redress  as  have 
prevailed  in  our  courts  of  etjuity,  from  the  time  that  lord 
Nottingham  presided  there ;  and  this,  not  only  where  spe- 
cially impowered  by  particular  statutes  (ais  in  the  case  of 
bonds,  mortgages,  and  set-offs),  but  by  extending  the  reme- 
dial influence  of  the  ec|Uitable  writ  of  trespass  on  the  case 
according  to  it's  primitive  institution  by  king  Edward  the 
first,  to  almost  every  instance  of  injustice  not  remedied  by 
any  other  process.  And  these,  I  think,  nre  all  the  material 
alterations  that  have  happened  with  rsspect  to  private  justice 
in  the  course  of  the  present  century. 


Thus  therefore,  for  the  amusement  and  instructron  of  the 
student,  I  have  endeavoured  to  delineate  some  rode  oudines 
of  a  plan  for  the  history  of  our  laws  and  liberties  t  from  their 
first  rise,  and  gradual  progress,  among  our  British  and  Saxon 
ancestors,  till  their  total  eclipse  at  the  Norman  conquest ;  from 
which  tliey  have  gradually  emerged,  and  risen  to  the  perfec- 
tion they  now  enjoy,  at  different  periods  of  time.  We  have 
seeii,  in  the  course  of  our  enquiriest  in  this  and  the  former 
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volumes,  that  the  fundamental  maxims  and  rules  of  dti 
which  regard  the  rights  of  persons,  and  the  rights  of  things, 
the  private  injuries  that  may  be  offered  to  bolh,  and  the 
crimes  which  aiFect  the  pubhcj  have  been  and  are  every  day 
improving,  and  are  now  fraught  with  the  accumulated  wisdom 
of  ages;  that  the  forms  of  administering  justice  came  to  per- 
fection under  Edward  the  first;  and  have  not  been  much^ 
varied,  nor  always  for  the  better,  since;  that  our  reltgioua 
liberties  were  fully  established  at  the  reformation  :  but  tlmtl 
the  recovery  of  our  civil  and  political  hberties  was  a  work 
of  longer  time ;  they  not  being  thoroughly  and  completely 
regained,  till  after  the  restoration  of  king  Charles,  nor  fully 
[  443  ]  &i^tl  explicitly  acknowledged  and  defineil,  till  the  aera  of  the 
happy  revolution.  Of  a  constitution,  so  wisely  contrived, 
so  strongly  raised,  and  so  highly  finished,  it  is  hanJ  to  speak 
with  that  praise^  wlxicb  is  justly  and  severely  it's  due :  —  the 
thorough  and  attentive  coatemplation  of  it  will  famish  it's 
best  panegyric.  It  Imth  been  the  endeavour  of  these  com* 
menlaries,  however  the  execution  may  have  succeeded,  to 
examine  it^s  solid  foundations,  to  mark  out  it^s  extensive  plaiu  I 
to  explain  the  use  and  distribution  of  it's  parts,  and  from  the 
harmonious  concurrence  of  those  several  parts,  to  demonstrate 
the  elegmit  proportion  of  the  whole*  We  have  taken  occa- 
sion to  admire  at  every  turn  the  noble  monuments  of  antient 
simplicity,  and  tlie  more  curious  refinements  of  nioilem  art* 
Nor  have  it's  faults  been  concealed  from  view;  for  faults  ii 
has,  lest  we  should  he  tempted  to  think  it  of  more  than  human 
structure ;  defects,  chiefly  arising  from  the  decays  of  time, 
or  the  rage  of  unskilful  improvements  in  later  ages.  To  sua^ 
tain,  to  repair,  to  beautify  this  nohle  pile,  is  a  charg^e  in- 
trusted principally  to  the  nobility,  and  such  gentlemen  of  the 
kingdom  as  are  delegated  by  their  country  to  parJijuneut. 
The  protection  of  the  Liberty  of  Britain  is  a  duty  which 
they  owe  to  themselves,  who  enjoy  it ;  to  tlieir  ancestorji,  who 
transmitted  it  down;  and  to  their  posterity,  who  will  claim  at 
their  hands  this,  the  best  birthright,  and  noblest  inheritance 
of  mankind.  (17) 

(17)  I  wish  it  were  in  my  power  to  finish  this  sketch  of  our  legal  hiiiof]f  I 
la  die  lame  fciithtul  and  i»(>irited  tnanncr  in  which  the  author  has 
md  carried  it  down  to  his  own  time.    Siticc  the  year  1 7S0,  in  whicli 
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djetJ,  the  legislature  has  provided  nmple  materials  for  one  who  saw  things 
in  m  liberal  and  coniprehensive  a  spirit^und  arranged  them  in  such  striking 
and  lucrd  order.  In  regard  to  legal  and  judicial  matters  he  might  have 
pointed  out  the  restraint  imposed  on  the  arrest  of  the  person,  and  the 
right  given  to  a  discharge  on  making  a  deposit  with  the  arresting  officer; 
the  assistance  afforded  to  inferior  courts  by  arming  them  with  the  proeew 
of  ihe  superior  where  necessary ;  the  prevention  of  dclny  in  the  trial  of 
mbdemeanors,  and  the  salutary  increase  of  severity  in  their  punishment; 
the  great  generaF  diminution  of  the  number  of  capital  oftenccs,  and  the 
necessar}^  nnd  wise  addition  made  to  the  severity  of  subsikuteil  and  inferior 
punishments ;  the  making  cBpital  certain  aggravated  attempts  at  murder, 
ftiid  the  simplifying  the  trial  of  certain  enormous  treasons ;  the  abolition 
of  many  punishments,  us  thut  of  the  pillory  and  the  burnings  or  whipping 
of  females;  and  of  the  barbarous  anil  shocking  parts  of  others,  as  that 
of  embowelling  in  treason ;  the  suppression  of  appeals  in  treason,  murder, 
or  felony,  and  of  the  trial  by  battel  to  civil  suits ;  the  taking  away  cor- 
ruption of  blood,  except  in  cases  of  treason  or  murder;  the  provision 
for  tlie  expenses  of  prosecutions  in  fclonv,  and  for  the  care  and  disposal 
of  lunatic  offenders ;  the  great  improvements  in  the  system  of  gaols  and 
houses  of  correction ;  the  declaration  of  the  functions  of  the  jury  in  the 
case  of  libel;  the  reguUition  of  the  ecclesiastical  courts;  the  trial  and 
punishment  of  offences  committed  on  the  high  Feas,  or  in  the  colonies; 
and  last,  not  least,  the  revision  and  consolidation  of  the  laws,  which  regu* 
iate  that  L'reat  bulwark  of  our  liberties,  the  trial  by  jury- 
As  measures  calculated  to  secure  the  integrity  of  the  representative 
body,  8ir  W*  Blackstone  would  probably  have  noticed  the  act  for  Micuring 
the  independence  of  the  Speaker,  those  which  prevent  public  contractors, 
and  certain  public  officers  from  sitting  in  the  house,  which  suspend,  or 
remove  bankrupt  members  from  their  seats ;  and  prohibit  persons  Elling 
offices  in  the  revenue  from  voting  at  elections. 

In  matters  of  geiiernl  or  internal  polity,  he  would  have  pointed  out  the 
formation  of  a  regular  system  and  jurisdiction  for  the  punishment,  as  well 
as  relief  of  insolvent  debtors ;  the  many  amendments,  and  finally  the  con* 
aolidation  of  the  bankrupt  law ;  the  great  diminution  of  the  disabilities 
of  roman  catholics  and  dissenters ;  the  liberal  alterations  in  the  s[iirii  of 
the  navigation  laws  j  the  attempts  to  estimate  accumtely  the  increase  of 
population  by  a  census  taken  at  stated  intervals,  and  a  more  careful  keep- 
ing of  parochial  registers;  the  sensible  and  humane  attempts  to  modify 
and  iniprove  the  poor  laws ;  the  protection  and  encouragement  afforded 
to  fricmlly  societies,  and  the  institution  of  banks  for  the  savings  of  the  poor ; 
the  grand  measure  of  the  Union  with  Ireland  ;  the  honest  renunciation  of 
the  slave  trade  for  ourselves,  and  the  sincere  and  repeated  endeavours  to 
procure  its  abolition  by  nil  other  nations. 

These  might  fofm  some  of  the  features  of  the  picture  with  which  the 
Commentaries  might  have  closed,  if  they  had  been  written  in  the  present 
day ;  the  system  is  still  imperfect,  und  many  things  remain  to  be  done, 
which  the  author  might,  perhaps,  have  suggested  with  something  of  judicial 
authority.  Without  thinking  myself  emitted  to  do  so,  I  may  venture  to 
express  not  only  my  wishes,  for  the  gradual  perfecting  of  the  Knglish  laws 
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and  cont*titotion»  but  my  strong  conviction,  tbat  they  will  continue  to  be 
iinprove<l  with  the  increasing  lights  of  the  age.  It  is  our  great  bleutog  to 
have  the  machinery  of  improvement  always  ready  to  work,  m  a  le^iUture 
which,  though  almost  perjnancndy  sitting,  is  yet  drawn  from  the  general 
body  of  the  people,  forms  part  of  it,  mixes  in  all  it*  bu^ine^es  and 
amusements,  and  k  acted  upon  by  all  its  hopes,  fears,  and  interests.  The 
very  facility  of  legislation  perhaps  leads  to  inconvenience  in  the  multi- 
plying of  laws,  and  in  provoking  attempts  to  remedy  inconveniences  whicii 
must  be  borne,  or  prevent  evils  which  the  unassisted  prudence  of  indi- 
viduals might  more  wisely  be  left  to  guard  against.  But  these  are  eocn- 
paraltvely  slight  evils,  not  counterbalancing  the  great  good  of  poMcaM^ 
a  power  of  improvement  perpetually  advancing  witli  the  age.  It  becomo 
not  the  Commenlator  on  the  laws  to  indulge  in  a  spirit  of  indiscriminate 
approbation ;  perhaps  it  was  the  leaning  of  Sir  W.  filackstooe's  imnd 
to  take  too  favourable  a  view  of  his  subject,  a  more  exciiiable  failing 
than  the  opposite  one  of  a  captious  and  querulous  spirit;  but  I  think 
he  might  have  reasonably  indulged  the  conviction  which  I  have  cxprewed 
above,  because  the  characteristic  of  the  legislature  (or  the  last  fifty  ye^ts 
has  been  a  sincere  desire  of  general  improvement  j  and  a  particular  zeal 
for  the  bettering  the  condition  of  the  lower,  or  unfortunate  cJa«se»  of 
society*  Fewer  nieasitresi  purely  aristocratic,  have  pa^^ed  into  \kw%  than 
heretofore  j  while  no  proposition  has  been  coldly  received,  that  waa  fiensi- 
blc  in  its  details,  and  hud  for  its  object  the  reforinatioQ  of  the  criminal, 
the  instruction  of  the  ignorant,  the  dissemination  of  sound  religion,  the 
vindicating  the  rights  of  the  oppressed,  or  the  gradual  advancement  of 
the  labouring  and  mechanic  orders  of  the  popidalion. 

With  the&e  rem  ark »,  and  not  willing  unnecessarily  to  expose  mjielf  to 
disadvantageous  comparisons  by  repeating  in  le»*  forcible  language  liie 
sentiments  with  which  01  ackst one  closes  his  work,  but  with  which  I  en- 
tirely concur ;  I  temiinate  w  hat  has  been  for  a  long  time  the  interesting 
employment  of  my  leisure  hours.  No  one  can  be  so  sensible  of  the  itn* 
perfection  of  my  attempt,  as  I  am  myself;  but  few,  perhaps,  appreciate  %o 
sensibly  the  difficulties  of  the  task.  I  confess  freely,  that  when  I  com* 
menced  it^  I  had  not  duly  measured  my  own  ability  to  encounter  tbem } 
if  I  had,  I  t^hould  never  h»ve  ventured  upon  the  undertaking.  But  the 
work  lit  now  before  the  public  ;  I  can  truly  say  that  a  setue  of  my  own 
weakness  has  never  been  wanting  to  me  in  the  whole  courie  of  it,  and  I 
believe  that  I  have  laid  dowrn  nothing  presumptuously,  nor  written  a»y 
thing  in  a  spirit  of  party.  Imperfect  as  it  is,  I  am  compeJJed  to  commit 
it  to  the  public  judgment,  and  if,  in  the  opinion  of  a  liberal  profetmn, 
I  shall  be  thought  to  have  contributed  any  thing  towards  making  tlie 
Commentaries  more  generally  useful,  I  shall  feel  that  I  have  laboured  I9 
a  good  purpose,  and  am  most  satisfactorily  rewarded. 
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5  1.  R&coRD  of  i^n   Indictment  and  Conviction  of  Murder,  di 

the  AssiseiA 

Warwickshire^    7     1|f\<K   it  itmtwi^tttUf    that    at    the    general  Seawon  of 

to  wit-  I  session  of  the  lord  the  king  of  oyer  and  ^^^^^^^ 

,  .  miner* 

terminer y  ho!den  at  Warwick  m  and  for  the  &aid  county  of  War- 
wick, on  Friday  the  twelfth  day  of  March,  in  the  second  year 
of  the  reign  of  the  lord  George  the  third,  now  king  of  Great 
Britain,  before  Sir  Michael  FoBter,  knight,  one  of  the  justices 
of  the  said  lord  the  king  assigned  to  hold  pleas  before  the  king 
himself,  Sir  Edward  Clive,  knight,  one  of  the  justices  of  the 
gaid  lord  the  king,  of  hi*  court  of  common  bench,  and  others 
their  fellows,  justices  of  the  said  lord  the  king,  assigned  by 
letters  patent  of  the  said  lord  the  king,  under  his  great  seal  of  Commit* 
Great  Britain,  made  to  them  the  aforesaid  justices  and  others  •*°"**^ 
and  any  two  or  more  of  them,  (whereof  one  of  them  the  said 
Sir  Michael  Foster  and  Sir  Edward  Clivei  the  said  lord  the  king 
would  have  to  be  one^)  to  inquire  (by  the  oath  of  good  and 
lawful  men  of  the  county  aforesaid^  by  whom  the  truth  of  the 
matter  might  be  the  better  known,  and  by  other  ways,  methods, 
and  means,  whereby  they  could  or  might  the  better  know,  as 
well  within  liberties  as  without)  more  fully  the  truth  of  all 
treasons^  misprisions  of  treasons,  insurrections,  rebellions,  coun- 
terfeitings,  clippings,  washings,  false  coinings,  and  other  falsi- 
ties of  the  monies  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever  ;  and  of  all  murders,  felonies,  manslaugh- 
ters, killings,  burglaries,  rapes  of  women,  unlawful  meetings 
and  conventicles^  unlawful  uttering  of  words,  unlawful  assem^ 
blies,  misprisions,  confederacies,  false  allegations,  trespasses, 
riots,  routs,  retentions,  escapes,  contempts,  falsities,  negli- 
gences,  concealment^j   maintenancesi  oppressionS|  champarties/ 
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deceits,  and  all  other  misdeedB,  offences,  and  injuries   whaUiO-j 
ever,  and  also  the  accessories  of  the  same,  within  the  counti 
aforesaid,    as  well  within  liberties  as  without,    by  whomsoeve 
and  howsoever  done,  had,  perpetrated,  and  conimirted,  and  bt 
whonij  to  whom,   when,  how,  and  in  what  manner;  and  of   all 
other  articles  and  circumstances  in  the  said  letters  patent  of  the 
said  lord   the  king  specified,  the  premises  and  every  or  any  of 
them  howsoever   concerning;  and   for  this  tijne  to  hear  and  de- 
termine the  said  treasons  and  other  the  premises,  according  to 
the  law  and  custom  of  the  realm  of  England ;  and  also  keepers 
of  the  peace,  and  justices  of  th&said  lord  the  king,  assigned  to 
hear  and  determine  divers  felonies*  trespasses  and  other  rnisde- 
mesnors   committed  within   the   county  aforesaid  by  the  oath  of 
Sir  James  Thompson,  baronet,  Charles   Roper,    Henry  Dawe%1 
Peter  Wilson,    Samuel    Rogers,   John  Dawson,    James    Philipa 
John   Mayo,     Richard    Savage,    William    Bell,    James    Morris, 
Lawrence  Hall,  and  Charles  Carter,  Esquires,  good  and  lawful 
men  of  the  county  aforesaid,  then  and  there  impannelled,  sworn, 
and  charged  to  inquire  for  the  said  lord  the  king  and  for  the 
Indictment,  body  of  the  said  county,  it  is  presented,  that  Peter  Hunt,  late  of! 
the   parish  of  Lighthornc   in   the  said  county,    gentleman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved   and 
seduced  by  the  instigation  of  the  devil,  on  the  fifth  day  of  March 
in  the  said  second  year  of  the  reign  of  the  said  lord  the  king,   at 
the  parish  of  Lighthornc  aforesaid,  with  force  and  arms,  in  and 
upon  one   Samuel  Collins^  in  the  peace  of  God  and  of  the  said 
lord  the  king,  then  and  there  being,  feloniously,  wilfully,  and  of  1 
his  malice  aforethought,  did  make  an  assault ;  and  that  the  said 
Peter  Hunt  with  a  certain  drawn  sword,  made  of  iron  and  steel, 
of  the  value  of  Hve  shillings,    which  he  the  said   Peter    Hunt 
in  his  right  hand   then  and  there   had   and   held,  him  the  saidj 
Samuel  Collins,  in  and  upon  the  left  side  of  the  belly  of  him  the 
aaid  Samuel  Collins  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  thrust,  stab,  and  penetrate  •  i 
giving  unto   the   said   Samuel   Collins,  then  and  there,  with   thai 
sword  drawn  as  aforesaid »  in  and  upon  the  left  mde  of  the  belljrl 
of  him  the  said  Samuel  Collins,  one  mortal  wound  of  the  breadth] 
of  one  inch,  and  the  depth  of  nine  inches  ;  of  which  said  mor- 
tal wound  he  the  said  Samuel  Collins,  at  the  parish  of  Light- 
home  aforesaid  in  the  said  county  of  Warwick,  from  the  said  I 
firtlt  day  of  March  in  the  year  aforesaid  unlil   the  seventh  day] 
of  the  same  month  in  the  same  year,  did  languish,  and  languish- 
ing did  live;  on  which  said  seventh  day  of  March  in  the  yearj 
aforesaid,  the  said  Samuel   Collins  at  the  parish  of  Lighthorne 
aforeiaid,  in  the  county  aforesaidi  of  the  said  mortal  wound  did 
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die;  and  so  the  jurors  aforesaid, upon  their  oath  aforesaid,  do  say 
that  the  said  Peter  Hunt  him  die  mid  Samuel  ColiiDs,  in  manner 
and  form  aforesaid,  feloniously,  vvilfully,  and  of  his  malice  afore- 
thought, did  kiU  and  murder^  againijt  the  peace  of  the  said  lord 
the  now  king,  his  crown  and  dignity.  E^l|»ncupon  the  sheriff 
of  the  county  afore&atd  is  coniinanded,  that  he  omit  not  for  any 
liberty  in  hm  bailiwick,  but  that  he  take  the  said  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick  and  him  safely  keep  to  answer 
to  the  felony  and  murder  whereof  he  stands  indicted,  ^pit^  gaid 
indictment  the  said  justices  of  the  lord  the  king  above-named, 
afterwards,  to  wit,  at  the  delivery  of  tJie  gaol  of  the  said  lord  the 
king,  holden  at  Warwick  in  and  for  the  county  aforesaid,  on 
Friday  the  sixth  day  of  August  in  the  said  second  year  of  the 
reign  of  the  said  lord  the  king,  before  the  right  honourable 
William  lord  Mansfield,  chief  justice  of  the  said  lord  the  king, 
assigned  to  hold  pleas  before  the  king  himself,  Sir  Sidney  Staf- 
ford Smythe,  knight,  one  of  the  barons  of  the  exchequer  of  the 
said  lord  the  king,  and  others  their  fellows,  justices  of  the  said 
lord  the  king,  assigned  to  deliver  his  said  gaol  of  the  county  afore- 
said of  the  prisoners  therein  being,  by  their  proper  hands  to 
deliver  here  in  court  of  record  in  form  of  the  law  to  be  deter- 
mined. 9tiD  aftettoar'D0,  to  wit,  at  the  same  delivery  at  the  gaol 
of  the  said  lord  the  ktng,  of  his  county  aforesaid,  on  the  said 
Friday  the  sixth  day  of  August,  in  the  said  second  year  of  the 
reign  of  the  said  lord  the  king,  before  the  said  justices  of  the  lord 
the  king  last  above-named  and  others  their  fellows  aforesaid,  here 
Cometh  the  said  Peter  Hunt,  under  the  custody  of  William  Browne, 
esquire,  sheriff  of  the  county  aforesaid,  (in  whose  custody  in  tlie 
gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had  been 
before  committed,)  being  brought  to  the  bar  here  in  his  proper 
person  by  the  said  sheriff,  tow^hom  he  is  here  also  committed  :  anU 
forthwith  being  demanded  concerning  the  premises  in  the  said 
indictment  above  specified  and  charged  upon  him,  how  he  will 
acquit  himself  thereof,  he  saith  that  he  is  not  gudty  thereof ;  and 
thereof  for  good  and  evil  he  puts  himself  upon  the  country; 
anti  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the  county 
aforesaid,  who  prosecutes  for  the  said  lord  the  king  in  this 
behalf,  doth  the  like:  ^^rceforr  let  a  jury  thereupon  here  imme- 
diately come  before  the  said  justices  of  the  lord  the  king  last 
above-mentioned,  and  others  their  fellow*s  aforesaid,  of  free  and 
lawful  men  of  the  neighbourhood  of  the  said  parish  of  Light- 
home  in  the  county  of  Warwick  aforesaid,  by  whom  the  truth 
of  the  matter  may  he  the  better  known,  and  who  are  not  of  kin 
to  the  said  Peter  Hunt,  to  recognize  upon  their  oath,  whether 
the  said  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  th^ 
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indiclmeiit  afbresaid  above  specified,  or  not  guilty  ;  because  as 
well  the  said  Jokn   Blencowe,  vfho  prosecutes  for  the  said  lord 
the  king  in  this  behalf,  as  the  said  Peter  Hunt,  have  put  them- 
selves upon  the  said  Jury,     And  the  jurors  of  the  said  Jury  by  the 
said  sheriff  for  this  purpose  impannelled  and  relumed,    to  wit, 
David  Wniiamg,   John  Smith,   Thomas  Home,   Charles    Nokes, 
Richard    May,    Walter    Duke,    Matthew    Lion,    Jdmes  White, 
Willidm   Bates,  Oliver  Green,    Bartholomew    Nash,   and   Henry 
Long,  being  tailed,  come  ;  who  being  elected,  tried,  and  sworn, 
to  speak  the  truth  of  and  concerning  the  premises,  upon  their 
oath  say,  t??at  the  said  Peter  Hunt  is  guilty  of  the  felony  and 
hiurder  aforesaid,  on  him   above  charged  in  the  form  aforesaid 
as  by  Ihe  indictment  aforesaid  is  above  supposed   against   him  ; 
and  that  the  said  Peter  Hunt  at  the  time  of  committmg  the  said 
felony  and  murdef ,  or  at  any  time  since  to  this  time,  had  not  nor 
hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said  county 
of  Warwick,  or  elsewhere,  to  the  knowledge  of  the  said  jurors. 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt, 
if  he  hath  or  knoweth  any  thing  to  say,  wherefore  the  said  justices 
here  ought  not  upon  the  premises  and  verdict  aforesaid  to  pro- 
ceed to  judgment  arid  execution  against  him  ;  who  nothing  farther 
saith,  unless  as  he  before  had  said.     ffi<U|>erfupon,  all  and  singular 
the    premises  being  seen,    and   by  thfe  said  justices  here  fully 
understood,  it  is  tbnjeitrrieU  by  the  court  here^  that  the  said  Peter 
Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  said 
county  of  W^arwick,  from  whence  he  came,  and  from  thence  to 
the  place  of  execution  on  Monday  now  next  ensuing,  being  the 
ninth  day  of  this  instant  August^  and  there  be  hanged  by  the  neck 
until  he  be  dead;  and  that  afterwards  hk  body  be  dissected  and 
anatomized. 


§  2.  Conviction  of  Manslaughter. 
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— ^ —  upoii  their  oath  aay,  that  the  said  Peter  Hunt  is  not 
guilty  of  the  murder  aforesaid,  above  charged  upon  him ;  hurt  that 
the  said  Peter  Hunt  is  guilty  of  the  felonious  alaying  of  the  afore- 
said Samuel  Collins;  and  that  he  had  not  nor  hath  any  goods  orchat- 
teis,  lands,  or  tenements,  at  the  time  of  the  felony  and  manslaughter 
aforesaid,  or  ever  afterwards  to  this  time  to  the  knowledge  of  the 
said  jurors.  And  immediately  it  is  demanded  of  the  said  Peter 
Hunt,  if  he  hath  or  knoweth  anything  to  say  wherefore  the  said  jus- 
tices here  ought  not  upon  the  premises  and  verdict  aforesaid  to  pro- 
ceed lo  judgment  and  execution  against  him  *  tol^o  0ait|»  that  he 
15  a  clerk,  and  prayetli  the  benefit  of  clergy  to  be  allowed  him  in 
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tluB  behalf.     ai3H|jertupont  all  and  singular  the  premtaea  being  seer*,  toWbynied 
and  by  the  said  justices  here  fully  ynderstoodt  it  i$  toneitierrXi  by  '"^^jf'^^j 
the  court  here,  that  the  said  Peter  Hunt  be  burned  in  his  left  vered* 
hand,  and  delivered.     And  inimedialely  be  is  burned  in  bis  led 
handf  and  19  delivered,  according  to  the  form  qf  the  statute. 


§  S.  £nir^  ofu  Trial  in&tanter  in  the  Court  of  King's  Bench,  upon 
a  coUaieral  Issue  ;  and  Rule  of  Court  fat  Execution  thereon* 

JVIichaelmas  terra^  in  the  sixth  year  of  the  reign  of  king 
George  the  third. 

Kent ;  thje  King  ^      ^^e  priiionet  ^t  the  bjir  being  brought  into 
against  Vthis  court  in  custody  of  the  sheriff  of  the 

Thomas  Rogers,  J  coi^nty  of  Sussex  by  virtue  of  his  majesty "*> 
writ  oi  habeas  corpus^  it  iff  drtjereti,  that  the  said  writ  and  the  retprn 
thereto  be  filedj  3nli  it  appearing  by  a  certain  record  of  attainder, 
which  hath  been  removed  into  this  court  by  hi^  majesty's  writ  of 
certiorari^  that  the  prisoner  at  the  bar  stands  attainted,  by  the 
name  of  Thomas  Rogers,  of  felony  for  a  robbery  on  the  highway, 
and  the  said  prisoner  at  the  b^r  having  heard  the  record  of  the 
s^id  attainder  no«f  read  to  him,  is  now  asked  by  the  court  here, 
what  he  hafh  to  say  for  himself,  why  the  Court  here  should  not 
proceed  to  award  execution  against  him  upon  the  said  attainder  ? 
fer  for  plea  saith,  that  he  is  not  the  same  Thomas  Rogers  in  the 
said  record  of  attainder  named,  and  against  whom  judgment  was 
pronounced :  and  this  be  is  ready  to  verify  and  prove,  S^a.  ^0 
which  said  plea  the  honourable  Charles  Yorke,  esquire,  attorney- 
general  of  our  present  sovereign  lord  the  king,  who  for  our  said 
lord  the  king  in  this  behalf  prose cuteth,  being  now  present  here 
in  court,  and  having  heard  what  the  said  prisoner  at  the  bar  bath 
now  alleged,  for  our  said  lord  the  king  by  way  of  reply  saith, 
that  the  said  prisoner  now  here  at  the  bar  js  the  same  Thomas 
Rogers  in  the  liaid  record  of  attainder  named,  and  against  whom 
judgment  was  pronounced  a^  aforesaid;  and  this  he  prayeth 
may  be  inquired  into  by  the  country ;  and  the  said  prisoner  at 
the  bar  doth  the  like;  Zf'^txtt^u  let  a  jury  in  this  behalf  imme* 
diately  come  here  into  court,  by  whom  the  truth  of  the  matter 
will  be  the  better  known,  and  who  have  no  affinity  to  the  said 
prisoner,  to  try  upon  their  oath,  whether  the  said  prisoner  at  the 
bar  be  the  same  Thomas  Rogers  in  the  said  record  of  attainder 
named,  and  against  whom  Judgment  was  so  prououQced  as  afore^ 
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said  or  not;  because  as  well  the  said  Charles  Yorke,  esquire, 
attorney-general  of  our  said  lord  the  king,  who  for  our  said  lord 
the  king  in  this  behalf  prosecutes,  as  the  said  prisoner  at  the  bar, 
haye  put  themselves  in  this  behalf  upon  the  said  jury.  Slntl  im- 
mediately thereupon  the  said  jury  come  here  into  court ;  and 
being  elected,  tried,  and  sworn  to  speak  the  truth  touching  and 
concerning  the  premises  aforesaid,  and  having  heard  the  said 
record  read  to  them,  do  say  upon  their  oath,  that  the  said  prisoner 
at  the  bar  is  the  same  Thomas  Rogers  in  the  said  record  of  attain- 
der named,  and  against  whom  judgment  was  so  pronounced  as 
aforesaid,  in  manner  and  form  as  the  said  attomey-generatl  hath 
by  his  said  replication  to  the  said  plea  of  the  said  prisoner  now 
here  at  the  bar  'alleged.  9n1i  thereupon  the  said  attorney-general 
on  behalf  of  our  said  lord  the  king  now  prayeth,  that  the  Court 
here  would  proceed  to  award  execution  against  him  the  said 
Thomas  Rogers  upon  the  said  attainder.  Sa9$emi|Hm  all  and 
singular  the  premises  being  now  seen  and  fully  understood  by 
the  court  here,  it  Us  ottrercH  by  the  court  here  that  execution  be 
done  upon  the  said  prisoner  at  the  bar  for  the  said  felony  in  pur- 
suance of  the  said  judgment,  according  to  due  form  of  law : 
9iiti  it  is  lastly  ordered,  that  he  the  said  Hiomas  Rogers,  the 
prisoner  at  the -bar,  be  now  committed  to  the  custody  of  the 
sheriff  of  the  county  of  Kent  (now  also  present  here  in  court)  for 
the  purpose  aforesaid ;  and  that  the  said  sheriff  of  Kent  do  exe- 
cution upon  the  said  defendant,  the  prisoner  at  the  bar  for  the 
said  felony,  in  pursuance  of  the  said  judgment,  according  to  due 
form  of  law. 

On  the  motion  of  Mr.  Attorney-General. 

By  the  Court. 


§4.  Warrant  of  Execution  on  Judgment  of  Deatky  at  the  general 
Gaol-deliffery  in  London  and  Middlesex. 
London     ^  To  the  sherifi^  of  the  city  of  London  ;  and  to  the 
and         V     sheriff  of  the  county  of  Middlesex ;  and  to  the 
Middlesex.  )     keeper  of  his  majesty's  gaol  of  Newgate. 


Wjwreas  at  the  session  of  gaol-delivery  of  Newgate  for  the  city 
of  London  and  county  of  Middlesex,  holden  at  Justice  Hall  in 
the  Old  Bailey,  on  the  nineteenth  day  of  October  last,  Patrick 
Mahony,  Roger  Jones,  Charles  King,  and  Mary  Smith,  received 
sentence  of  death  for  the  respective  offences  in  their  several 
indiolinienla  mentioned  x  iMm  it  i0  \fuAii  omnm  that  execution 
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of  the  said  sentence  be  made  and  done  upon  thera  the  said 
Patrick  Mahoiiy  and  Roger  Jones,  on  Wednesday  tbe  nintli  day 
of  this  instant  month  of  November  at  the  usual  place  of  execution. 
9nB  it  is  his  majesty's  command,  that  execution  of  the  said  aen- 
tence  upon  them  the  said  Charles  King  and  Mary  Smith  be 
respited,  until  Ins  majesty *b  pleasure  touchhig  them  be  farther 
known. 

(Silim  under  my  hand  and  seal  this  fourth  day 
of  November,  one  thousand  seven  hundred 
and  sixty -eight. 

James  Eyre,  Recorder.    LSL. 


§  5.   PVrit  of  Execution  upon  a  Judgment  of  Murder,  before  ike 
King  in  Parliament. 

6€Ei)S^®^  the  second,  by  the  grace  of  God  of  Great  Britain, 
France  and  Ireland,  kingj  defender  of  the  faith,  and  so  forth> 
to  the  sheriffs  of  London  and  sheriff  of  Middlesex,  greeting, 
CT^rrcaia  Lawrence  earl  Ferrers,  viscount  Tam worth,  hath  been 
indicted  of  felony  and  murder  by  him  done  and  committed,  which 
said  indictment  hath  been  certified  before  us  in  our  present  par- 
liament \  and  the  said  Lawrence  earl  Ferrers,  viscount  Tam worth, 
hath  been  tliereupon  arraigned,  and  upon  such  arraignment  hath 
pleaded  not  guilty  ;  and  the  said  Lawrence  earl  Ferrers,  viscount 
Tam  worth,  hath  before  us  in  our  said  parliament  been  tried,  and 
in  due  form  of  law  convicted  thereof;  and  w^hereas  judgment 
hath  been  given  In  our  said  parliament,  that  the  said  Lawrence 
earl  Ferrers,  viscount  Tanjworth,  shall  be  hanged  by  the  neck 
till  he  is  dead,  and  that  his  body  be  dissected  and  anatomized,  the 
execution  of  which  judgment  yet  reraaineth  to  be  done:  Wit  re- 
quire, and  by  these  presents  strictly  command  you  that  upon 
Monday  the  fifth  day  of  May  instant,  between  the  hours  of  nine 
i  n  the  morning  and  one  in  the  afternoon  of  the  same  day,  him 
the  said  Lawrence  earl  Ferrers,  viscount  Tamworth,  without  the 
gate  of  our  tower  of  London  (to  you  then  and  there  to  be  deli- 
vered, as  by  another  writ  to  the  lieutenant  of  our  tower  of  London, 
or  to  his  deputy  directed,  we  have  commanded)  into  your  custody 
you  then  and  there  receive ;  and  him  in  your  custody  so  being, 
you  forthwith  convey  to  the  accustomed  place  of  execution  at 
Tyburn:  and  that  you  do  cause  execution  to  be  done  upon  the 
said  Lawrence  earl  Ferrers,  viscount  Tamworth,  in  your  custody 
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80  being,  in  all  things  according  to  the  said  judgment.  And 
this  you  are  by  no  means  to  omit,  at  your  periL  4ninie»i  oar- 
self  at  Westminster  the  second  day  of  May,  in  the  thirty -third 
year  of  our  reign. 

Yorke  and  Yorke. 


s«mi 
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Affecltim,  cballenge  propter,  HL  3^3.  IV. 
f      352. 

Affer ors  of  amercements,  IV,  380. 

Affidavit,  HI,  304, 

Affinity,  I.  454, 

Affirmance  of  judi^incnts,  IIL  411, 

AiFruy,  IV.  145. 

Age,  action  suspended  by,  ill-  500. 

— — ,  of  consent  to  marriage,  L  456. 

persons,  how  reckoned,  L  463. 


acti,  I.  261. 
Aliens,  L  366,  371. 

29J.   IV,  in, 

ieasei  tf\  IL  293, 

duty,  I.  315.317.  372,574, 

^ •  abo/Uftedf  L  516. 

Alimony,  I,  441.  IIL  94, 
Allegation,  HI.  loo. 
Allegiance,  I,  366.  IV,  74. 

►,  local,  I.  370. 

,  natural,  L  369. 

-     -■ ■---    —  under    what 

Mt^ncet  alienable^  L  370. 
— -^ — ^,  temporary  due  to  a   ITing 

facto,  L  571, 

^ — ;  oiith  of,  L  367.  IV.  273, 

refusing  it,  IV.  1 1 4 


-,  witbdraw'mg  from*  IV.  87. 

Allodial  property,  IL  47,  60. 

AllofJium,  II.  105. 

Allowance  of  franchi^,  HI,  263, 

pardons,  IV.  401,  40». 

,  tiirit  of,  IV,  402. 

-^     ^ — - —  writs  of  error,  IV.  39^. 

. to  bankrupts,  U.  485. 

Alluvion,  II.  261. 
Almanac,  its  authority,  Hi,  353, 
Alteration  of  d©cd»,  IL  308. 
Amended  bi!i  in  -equity,  HL  448, 
Amendments  at  law,  HI.  407,  IV,  4: 
Amercement,  n,  xix.   111,376.  ill 
xxxL  XXxiii,  IV.  579.  423, 

J  action  for,  UL  159. 

American  colonies,  L  107, 
AjHortiseiuent,  H.  272. 
Ancestor,  IL  209, 
Ancestors,  how  numerous,  IL  so.*?. 
Ancestral  actions,  HL  186. 
Animals,  larceny  of,  IV,  235, 

^— — property  in,  IL   5. 

Animus  fnrandi,  IV,  230,  232. 
' — — —  revert endi,  II.  392, 
Annual  parliamenis,  I,  153, 
Annuities,  IL  40, 

for  lives,  1 1.  461. 

Annulum  et  baculum,  investiture  per, 

578, 
Annus  luctii5, 1,  456. 
Answer  in  chancery,  11^*  446. 

upon  oath,  IIL  100. 

Antient  aemesne,  f.  286,  IL 

101.  n. 
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Ap(»taey,lV\  4J. 

Apparel,  excess  in,  IV,  i7L 
Apparent,  heir,  FK  208. 

—  right  of  possession,  11,  196. 

Appeal  by  approvers,  IV.  330. 

how  difleong  from  writ  of  error, 

of  arson,  IV.  314. 

—  death,  iV.  314,  424. 

felonyJV.  314. 

larciiij,  IV.  .514. 

^  mayhem,  IV,  314, 

"          —  rape,  IV,  314. 
' treason, iV.  534. 


-,  prosecution  by,  IV.  312.  424. 
-  to  imrl lament," HI,  454. 
Home,  IV.  lis,  4'iL 


Appearance  to  actions JIL  290. 
Appearance-day  of  the  term,  or  return, 

III.  S7B. 
Appellee  on  anprovemcnt,  IV.  330. 
Appendant,  navowsonJL  22. 

— ; •,  common,  II.  233. 

Appointment  to  charitable  uses,  IL  37C. 
Appraisement,  comumsion  of,  IIL  2G2, 
Apprentice-fee,  duty  on,  I.  324. 
Apprentices,!,  426,^427,  IV.  16P. 
Apprenticii  ad  !cgem,  III,  27. 
Appropriations,!.  584. 

^ -*,  of  two  kiudifl.  388. 

Approvement  in  felony  and  treason,  IV, 

329. 
of  commons,  II.  34.   HI, 

240. 
Approvers,  IV.  329. 
— ,  compelling  prisoners  to  be- 

come,  IV,  128. 
Appurtenant  comroon,n.  53. 
Arbitrary  consecrations  of  tithes,   I.  U3. 

IL  26. 
Arbitration,  III.  1^. 
Archbishop,  1.  155.377. 
Archdeacon,  L  383. 

— — ,  hiti  court,  in,  64. 

Archde&conry,  I.  113* 
Archet  courf,  IIL  64. 

,  tfean  of, III.  65. 

Areopagitica,  IV,  1 52. 

Areopagus,  court  of.  III,  365.  IV.  169.  348. 

Arimannif  IV,  350. 

Aristocracjv  L  49. 

Armed,  being  unuiually,  IV,  149. 

Armies,  I,  262. 

,  standing,!.  414.  IV.  419. 459,44 1 . 

Ammrial  emigi]us>,II.  428,  III.  lo5. 
hsmour,  &c,  embezzling  the  king\  IV. 

lOK 

,  stBtutet  of,  L  411. 

Armt  ftod  atnmuniiioDp  exporting  them^  L 

f65. 


Arm*,  right  of  having,  L  145. 
Arrait^nmciit,  IV.  322,  iii. 

► ,  incidents  to,  IV.  524. 

Array, challenge  to,  IIL355.H.3S9,  IV,S51. 

-,  commission  of,  L  41 1. 

Arrest  of  judgment,  III.  393.  .viiL  IV.  37^. 

persons,  III.  288.  IV,  289. 

— seamen  and  soldiei^,  L  421* 

Arson,  IV.  220.  372, 

,  appeal  of,  IV.  314. 

Article*  of  the  navy,  I,  420, 

war,  I.  415, 

Artificers,  L  407< 

• ,  residing  abroad,  IV.  160. 

,  trttn^portin^  them,  IV,  160. 

A$^  Roman  divisions  of,  1 1.  462. 
Ascendants  excluded  from  inheriting  <ii- 

ri'ci/t/Jh  210.  2 1 2. if. 
Ascetidanit  not  crcludcU  m  France ,  IL  211, 
Asportation,  IV.  231 . 
Assault,  IIL  120.  IV.  145.  21«- 

-^^wilA  inteiii  to  rttlt,  IV.  242. 

— •,  costs  in  actionii  for,  III.  400. 

Assembly  of  estate^*,  I,  147. 

^,  riotous  or  unlawful,  IV.  146. 

Assensu  patris,  dower  ex*  IL  132. 

Assessments,  I.  312. 

Assets,  II.  510. 

,  by  descent,  or  real,  IL  244*  309, 

340. 
~— ,  personal,  n.  510. 
^^-^^ftegai  and  cqukaMe,  II.  512. 
Amgnces,  liabilities  and  rights  of,  IIL  158- 

-,  protmional,  II.  481. 

of  bankrupt,  I L  480. 

Airigning  breaches,  \lU  398. 
Assignment  of  bankrupt's  effects,  IL  485. 

. ^-^_^  dioise  in  action,  II.  442, 

— dower,  II.  155. 

errors,  III.  25. 

^  estate,  IL  3ti6,  IIL  158.  «. 

reversions,  IIL  158. 

AiflgllS,  IL  289.  IIL  158.  A, 
Aiiise,  certificate  of,  IIL  569. 

-,  commission  of,  IIL  60.  IV,  869.424;. 

-,  court  of,  HI.  58. 

,  gene ral ,  I.  14 8. 

,  grand,  IIL  341.  351.  IV.  422, 

.justices  of,  IIL  59,  TV,  269. 

,  killing  them,  IV,  84. 

of  arms,!.  4il.  11.66. 

»  bread  breaking,  IV.  159,. 

,  rent  of,  IL  42. 

-t  turned  into  a  jury,  HI.  403. 

,  writ  of.  III,  184.  IV*  422. 

Association,  writ  of,  IIL  60. 
Assumpsit,  express,  IIL  158. 

,  implied,  HI.  159, 

Assurances,  common,  II.  294. 

' ',  covenant  for  farther,  II.  xu 
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Aiheling,!.  199, 

Atlicktan  iilegii'matfi\*  XOB. 

Attachment  against  svicnes«es,  IIL  369. 

for  contempts  'V.  283. 

^  "m  chancery,  IJL  4.1,?.  444, 

^^ ,  with  prodamn* 

tion^,  HI,  444. 

-,  writ  o^,  in.  280.  XV, 


AttachtiiciJt5,  court  of,  111.  71 
Attainder,  It  25  L  IV.  5fiO. 

-^ ' — ,  act  of,  IV.  259^ 

Attaint,  grand  jury  m,  IIL  :55\. 

— ,  writ  of;  liL  102,  IV.  56 K 

Attainted  persons,  II.  290.  IV.  380, 
Attempt  to  rob,  IV*  242. 

— — -—  sitcal  fish,  IV.  255. 

Attestation  of  deeds,  IL  .^07.  i,iii*  xii,  xiiL 

_ — — __—  devises,  II.  576. 

Attorney  at  lawjll.  25. 

-,  sn  mmnryjunsiHction  over. 


III.  2G. 


-«  action  against,  III.  165. 


Attorney-general,  III.  27. 

^^-^ — ^,  infornmtion  by,  III.  261. 

427.  IV.  JOS. 
— ,  warrant  of,  to  confess  judgment, 

UL  397. 
Attornment,  IL  72.  288.  290, 
Aubfline,  droit  de,  L  572. 
Audita  querela,  writ  of»  IIL  405* 
Auditors  in  account. III.  164, 
Average,  IV,  67. 
Averium,  II.  424, 
Averment,  III.  309.  313.  IV.  340, 
Augmentation  of  vicarages  and  curiKies,  I, 

388. 
Aula  regia  or  regis,  III.  38.  IV.  416.  452. 
Aulnager,  L  275, 
Avowry,  III.  150, 
Aurum  reginae,  I.  221. 
Anter  droit,  IK  177. 
Auterfoits  acquit,  IV.  335* 

attaint,  IV,  336* 

convict,  IV.  336. 

Auter  vie»  tenant  pnr.  II,  19a 
AtOAorittf,  abuse  oJ\  111.214. 
Authorities  in  law,  I.  72. 
Award,  IIL  i^^ 
Ayle,  writ  of,  III  IHB. 

B 

Bt^helor,  knight,  r  404. 
Backing  warrants, IV.  2D1. 
Bail  al>ove,|Il.  290. 

l»clow,ni.  291. 

-^  common,  IIL2H7. 

^,  excepting  to,  UK  191, 

,exc6ii»iy6,I.  1.55.  IV.  297- 

^,in  criminal  cascn,  IV.  5j97. 

^^.  error,  IU.410.* 


Dttil.  justif^'ingorperfectinr,  IIL  si^l, 

,  refusmg,  IV.  297. 

5  special,  III.  287.  xxtL 

— ^  6if  judge' ^  order^lU.  1192, 

,  taking  insufficient,  IV.  297. 

, to  the  action,  III,  *?90. 

— ^sheriff;  IIL  290. 

,,  iurrcTtftcr  in  discharge  af^XW, 

Bailable  or  not,  who,  IV.  297,  «,  9, 
BaiUiond,  III.  290.  xxii, 
Btuliffs,  L  145.  427. 

of  hundreds,  1.  ]  16.  545. 

Bailiwick,  I.  3-14.  IL  58. 

Bailment,  I L  395,  451. 

Bail-piece,  HI.  29 1.  xxiii. 

Ballot  for  jurors,  IIL  358. 

Balncarii,  IV'.  ^3S, 

Banishment,  L  137.  IV,  S9.ii.  J77.  401. 

Bonk,  I.  328. 

,  misbehaviour  of  its  officers,  IV,  2: 

BdnkcrMcirrky  rmhezdement hy^  IV.  2J| 
Bankrupt,  IL  471.  IV,  431.  436* 

,  wAo  majf  he»  IL  477. 

,  what  aett  mtskeone,  i/.  47P, 
-,  (fro/ingf  ttri/A  when  pfoieHed^  i 


1 


486. 


-,  Utuea  to,lL  458. 


Bankruptcy^  I L  285.  471. 

^^ — ,  cognizance  of.  III,  48a. 

,  fraudulent,  IV,  |57. 

Banneret,  knight,  I.  405. 

Banns,  L  439. 

Bar  of  dower,  IL  136. 

— ,  plea  in,  IIL  3O6.  IV.  335.  3$C, 

— ,  trial  at,  IIL  552.  IV.  551, 

Bargain  and  sale  of  lands,  11.  33S.  iL 

Bargemaster,  action  against.  111.  l$S^ 

Baron,  1.396. 

-  and  feme,  1. 435. 
Baronet,  L  40.T. 
Baronie*,  IL  62.  90, 

— of  bishopa,  I.  1 5€, 

Barratry,  IV,  134, 
Biirristers,  L  23.  III.  26. 
Base  fees,  IL  J 09. 

services,  IL  61. 

tenants,  IL  148. 

Bafttard,  1.  454. 

-*-  torn  during  wedlock,  L  457. 

,  administration  to,  II.  505, 

—^- -,  conceatmentofitftdeauJi,  IV.  191? 


358. 


^,eig7il,  IL  248. 

-.incapacity  of,  I,  458. 

^,  maintenance  of,  I.  457.  4S8,  «. 

-,  punishment  for  having,  IV,  6JL 

;iv.  t9s.j5a»i 


,  (rial /or  murder  of^ 

-,  ieitUment  nf^  I,  459. 

Bastardy,  g^nwrro/  ami  special,  UI.  SSS^ 
■  'atrial cfft  iL 


^^^^^^^^^^^H 

B:vth,  knight  of  the,  L  403. 

Body,  how  protected,  L  134.                 ^^^^1 

Buttcl,  triftl  by,  IIL  557.  iu.  IV,  *46, 

418. 

politic,  I.  467.                                       .^^^H 

42 L  424. 

Boiling  to  death,  IV.  196.                             ^^^^| 

Bjit terj-,  ill,  120.  IV.  2 1 G, 

Bona  notaliilia,  IL  509.                                   "^^^f 

— ,  inspection  of^  III.  333* 

vacantia,  L  299,                                         ^^H 

)         ;  of  a  cler||>rnaii,  IV.  217. 

Bond,  II.  340.  xiii.  IIL  xj(tv«IV.  442.              ^^M 

jTX  1-       «-■  ■»!  •  <h  A  .tm-r*.  d    im    .-^  i^-t.             TTl              "m     J^                                                                                                                                         ^^^^^^^^^H 

Bawdy-houses,  IV.  29.  64.  167. 

tenant^  II.  148,                                        ^^H 

Beaconage^  suit  for^  IIL  108. 

Bono  et  inalo^  svrii  de,  IV.  2T0.                       ^^H 

Beacons,  L  2eJ4. 

Book  of  rate^,  I.  317.                                      .  ^^^^ 

Behaviour,  good  security  for,  IV.  S5l- 

2.$6. 

Book  land,  II.  90.                                             ^^^| 

402. 

Books  and  papers,  produclion  of,  III,  3gf^  ^^M 
Books  of  accounts^  IIL  369,                                       I 

Beheading,  IV.  92.  377. 

Beneficc5^IV.  107. 

>,  popish,  importing  or  lelline  them,            1 

Benefit  of  clergy,  IV.  333,  365,  369,  n. 

413. 

IV.  115.                                                                     ■ 

421K  441. 

Borough,  I.  1  ]  5.  IL  82.                                   ^^H 

Benevolence,  compulsive^  L  140.  IV. 

456. 

-courts,  HI.  82.                                  ^^H 

Benvick,  1.  98. 

English,  L  75.  IL  83.                            ^^M 

.^».^     ^1'     E^n»1«.^J       f         i\t\ 

What  u  the  t-tsential  part  of  the             ■ 

Besayle,  writ  of,  IIL  186. 

cwjf/oifi,  l.  76,                                                          ^^^H 

BiffJiiny,  IV.  163, 

Borrowing,  IL  455.                                              ^^H 

Biil  for  patent)},  &c.  \L  546. 

Borsholder,  L  U  5.  356.  IV,  419.                       ^^H 

in  equity,  IIL  442. 

Botes,  lU  35.                                                         ^^B 

parliament,  L  191, 

Bottomry,  IL  457.                                             ^^H 

limv  nn^Tfl    I    Ifll 

Bound  Bailiffs,  I.  345.  ^^H 
Bounties  on  exportation ,  L  31S.                     ^^H 

of  exctfptions,  IIL  572. 

exchange,  II.  466. 

Bourdeaux,  mayor  of,  his  certificate   III      ^^H 

-^ intlictnient,  IV.  302. 

354.                                                                                 J 

Miildlesex,  IIL  28 .S.  xx. 

BrabattUj  IV*  95.                                                  ^^^| 

n ri 11"!  1  f  1^'P   III    2ftQ 

Bracton,  I.  72.  IV.  425,                                    ^^H 

1                  -                         UII*M^-^'.j  lit.    iCtift 

'         rights,  L  1 28 .  IV.  440. 

Brawling,  IV.  1 46.                                              ^^H 

or  note,  forging,  IV,  2^8, 349, 

Breach  of  close,  IIL  209.                               ^^H 

1                                           ^*..w..i:»»  TV   o»j 

BiUa  vera,  IV.  305. 

— ■  duty,  action  for,  IIL  165.                 ^^H 

Bishop,  L  155.  577.401. 

pri' 

vUegeij  1.156. 

' —  prison,  IV.  130.                                 ^^^H 

Brehon  law  in  Ireland,  I.  100.  IV.  S13.           ^^H 

,  not  electing   or  consecrating,   L 

Brevia  Testata,  IL  307.                                      ^^| 

SsO.n.lV.  115. 

Bribery  in  elections,  1. 1 79.                               ^^H 

rit-hit    nf    in   frrv   or    \iP   tfied 

a»a 

^— ^; ,  how  punuhed^  L  1  «0.               1 

peer,  I.  401.  IV.  264,  265. 

Bishoprics,    noniinalioii    to,    L   378. 

IV. 

Bridges,  L  357.  IV.  424.                                     '^^H 

108,  115.415.  430. 

Bissextile  venr,  IL  14!, 

,  destroying,  IV.  244.                             ^^H 

Black  act,  111.161,  IV.  144.  208,^35,  245. 

British  constitution,  I,  50.                               ^^H 

lead,  stealing  of,  IV.  234, 

islands,  L  105.                                      ^^H 

rnaile,  IL  45.  IV.  244. 

Britons,  anticnt,  their  laws,  L  65,  IV*  4Q0«     ^^H 

Blanch  rent,  IL  43. 

Britton,  L  72.  IIL  408,  LV.  427.                        ^^M 

BionA,  IV.  99. 

Brooke,  L  72,                                                   ^^H 

Blusphemv,  iV.  59, 

Brothels,  frequentinj;,  IV.  6i,                         ^^H 

Blcnch-holding,  II.  43. 

,  keeping,  IV.  29,  64,  168.                   ^^M 

Blood  corrupted,  IL  251.  IV.  388. 
inheritable,  IL  2m. 

Bubbles,  IV.  117.                                                ^^1 

Buggery,  IV,  215.  .^^1 
Bulles,  papal,  IV,  109, 1 10.                           4^^H 

of  the  first  piirchasor,  II,  220* 

Bidiion^  expnrihi^y  IV.  100.                               ^^^| 

royal,  I.  225. 

Burgage,  tenure  in,  IL  82.  IV.  419.                ^^H 

whole  and  half,  IL  327. 

Burgesses  in  parliament,  their  elcciiotii.  L     ^^| 

Body  corporate,  L  467. 

174.                                                                        ■ 

L 

^^H 
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Burglary,  IV.  fiHs. 

. -,  entrif  in,  TV.  227. 

,  intent  m,  4.  22t*. 

Burial  charges,  IL  508, 

— of'felo  de  se,  IV.  190. 

Bomiug  in  the  cheek,  IV.  D9.  570.  377. 
^  hand,    IV.   367.  359,  370. 

372,  577.  iv. 

^ — ,  malicious,  IV.  244,5,6, 

■  nmnuJhctorietflV.  246* 

tilt;  king's  ships,  &c.  IV.  101. 

to   death,  IV.  93.  204.  1.M6,  222. 

377.408. 
Butlerftge,  1.315. 
Bye-iaws,  1.475. 
— , action  on,  111.  1 5% 


Calais,  captain  of,  his  certificate^  III.  334, 
— — -,  when  losif  I.  HI. 
Calendar  of  prisoners,  IV.  ■lOS. 
Calling  ihe  nlaintiff,  IlL  376. 
Cancelling  at;eds,  IL  30U. 

—  letters  patent,  IIL  47, 48. 

wilb,  11.502. 
[Canonical  obedience,  IV.  106.  1 12, 204. 

purgation.  III.  342.  IV. 368. 
f  Canon  law,  I.   H,  19,  79,  82,  B3.  lV.421j 
422. 
Canom  of  a  church,  1. 383. 

— ' inhmtauce,II.  SOS, 

1G03, 1.  83. 
apacity  of  guilt,  IV.  so. 

i —to  purchase  or  convey,  II.  2&0. 

[Capias  ad  an dicntlum  judicium,  IV.  3; 5. 

-  re'>pondendum.  III,  281.x?i.IV. 


Case  pcaervcd  at  niaiS  prius,  I!!.  5T8. 

-  stated  out  oi'chftncery>  11 L  4 S3* 
Castigatoiy  for  scolds,  IV.  169, 
Catties  suppretted  h^  Henrys,  I,  963, 

Castration,  IV.  206. 

" in   France,  lY.  206* 

Casii  consimili,  writ  in.  III.  51. 

proviso^  writ  of  entry  in,  ill.  18^ 

' reason  for  the  wrri/,  IL  137. 

Casual  ejector.  III.  202.  ix. 

Cattle,  nialicious  killing  or  maiming,  IV.J 

244,  5. 
,  owner  answerable   for.  III.    153.'] 

211.  IV.  197. 
Caveat,  111.  98.246. 
Causa  niatriniomi  praclocuti,  writ  of  entry. 

III.  isru 
Cause,  cliallengc  for,  IV.  353. 
Cannes  of  demurrer,  111,315.  xxTti. 
Centenarius,  I.  116. 
Centcni,  I.  116,  111.35. 
Centmnviri,  HI.  515. 
Cepi  Corpus, IIL  288.  xvii.  xx,xxL 
Certificate  for  costs,  III.  214. 

nto  chancerj ,  111.455. 


51B,  429.iii. 
satisfaciendum.  III.   160.   414, 


—  in  withemnm,  IIL  129. 149.413. 

—  profine,  III,  ,798- 
"  ullagatum,  III.  384.  XX.  IV.5S0. 

ipiatur,  judgment  tjuod,  111.398,  xiii. 

ipita,  distribution  per,  IL  51 7. 

,  succesaion  per,  IL  21a. 

Capital  punishment,  IV.  9.  18.  S57.  576, 

413.441. 
Capite,  tenants  in,  I L  60, 
Caption  of  indictment,  l\\  351.  i* 
Captives,  IL  4oy. 
CaptnreA  at  sea.  11.  401. 
Caput  lupinum,  IV,  320. 
Carcan,  IV.  138. 

Carnal  knowledge  of  infants, H',  212. 
Carrier,  action  against,  III.  1G5. 

— bf/  water t  IIL  165. 

rart-bote'^,11,.55. 

Case,  action  on,  IIL  52. 1 22.  IV.  442. 


-^  of  asbize,  111.  56'i. 
— —  bjuikrupt,  IL  482.  484,  fv 
poor,  L  364. 


--        — —  lets  uted  than  formrrttft  I,  9-65. 

,  trial  by,  111.355. 

Certiorari  facias,' JV.  262.  265.  »7a. 

321, 
Cessavit,  writ  of,  IIL  2.32. 
Ces.sio  bonorum,  TL  475. 485. 
Cession  ol'  a  benefice,  I,  592, 
Ccstiiy  qne  trlist,  IL  328. 

vie,  IL  123. 

— —  use,  IL  .^28. 

Chains,  hanging  in,  IV,  202. 
Challenge  of  jury.  III.  559.  IV.  352. 

^  tofiiiht,  IV.  150. 

Chamberlain,  lord  great,  IIL  3a. 

Ch.;njperty,  IV.  155. 

Champions  in  trial  by  battel,  IIL  SJig^v. 

Chance,  IV.  26. 

Chancellor,  his  name  and  office.  Ill,  47, 

' '*  Jurisdiciitm  over  itifanis,    Itt*  ' 


-,  lord,  IIL  58.  47.  ' 
-,killiuf;him,  IV.84.  | 
-  of  a  diocese,  L  382.  ' 
the  duchy  of  Lancaster,  lli# 


427. 


^excheqner,  IIL 
•  university,  hii 


44. 

court, 


IIL  85. 

Chance  medley,  IV,  1 S4, 
Chancery,  court  of,  IIL  47,  FV,  436* 

,  ordinance  for-  the  regulaiivm  qf  m 
IV.  438. 


—  ratios,  IIL  ya. 

Chapters,  L  382, 

Ch[irge  to  gniml  jury,  IV.  303, 

Charitable  uscb,  11,  273.  576. 

IN 

28. 
.111. 

181. 

113, 
IV. 

103, 

,1V. 
and, 

14^. 

Ch  nrch ,  repairt  of,  11 1 .  y  2.                            .    ^^^| 
Churchwardens,  1,  594.                                   ^^^| 
Cini^ue  ports,  courts  of,  111.  79*                       ^^^| 
Circuits,  IIL  59.  IV.  422.  424.                            ^^H 
Circumstantial  evidence.  111.  57K                    ^^^H 
Citation,  III.  100.                                                  ^^H 
Citizens  in  parliunient,  their  electors,!.  174.             H 
City,  L  115,                                                               ■ 

need  not  be  incw'ponUe^  nor  an  epii*            ^| 

cQjml  te^t  I,  115.                                                ^^^t 
Ovil  Corponitions,  L  470.                                ^^H 

death,  11.  121.                                             ^^B 

injuries,  III,  2.                                                 V 

Utw,  I.   14.   19.  79.  61.  83,  IV.  42),        ^J 

,  its  study  forbidden,  L  19.                ^^H 

liberty,  L  6.'  125,  251.                                 ^^H 

»  list,  r  332.  IV.  440.                                        ^^1 

of   his  present  majetty^  mnouni            V 

amd  dttpoiiiion,  I.  333,                                                H 

state,  1.  396.                                                      H 

subjection,  IV.  28,                                           ■ 

Ctarendon,  constitutions  of,  UL  53.  n,  IV«             H 

422.                                                                             H 
Clausum  fre^t,  III.  209,                                     ^^^| 
Clearing  contempts  in  chancery,  IIL  445.          ^^H 
Clementine  constitutions,  I,  82,                         ^^H 
Clergy,  L  376,                                                        V 
cannot  sii  in  ike  house  i^  commons^       ^^H 

restraint  on  their  /armings  I.  377.         ^^H 

Chariticif  conifuUtion  for  investigating 

-^  informations  for.  III*  427. 

Charter,  11.  295. 

Chiirter  of  the  kin^r,  11,  J4G. 

Ciiarter  governments  in  America,  K  ic 

Charter-laiul,  11.  90. 

Chase,  U.  38.  416.  IV^415. 

-— -,  beasts  of,  11,  38.  415* 

Chastity,  homicide  m  defence  of,  IV, 
Chattels,  11. 385. 

,  personal,  11.  587, 

-,  real,  IL  386, 

Chaud-iHedlcy,  IV.  1H4. 
Cheat,  action  against.  III.  im* 
Cheating,  IV.  \  57* 

Cheek,  burning  in,  IV.  99.  .570. 377. 
Chester,  county  palatine  of,  1,  il7* 

,  ciutmn  oJ\  11,  493* 

Chevisance,  11,474. 

Chichele,  archbis»hap,  vindicated,  IV* 

Chief  baron  of  t  lie  exchequer.  111.  44. ' 

justices,  111.  40,41. 

jusiiciarv  of  England,  III.  38. 

4lti. 
—  rents,  IL  42. 

Child  Mtenling,l\,n^, 
Children,  duties  of,  L  455. 

,  evidence  of,  IV,  814, 

Chirograph,  11.  296. 

of  a  fine,  11.  xv. 

Chivalry,  court  of,  111.  68,  IV.  267, 

IV.  267. 

j>/acey  h  392.                                                                ■ 
20.                                                                                 ■ 

lir-nnitt  nf   fV     TTT     "^tfi     41^    4im                       ^^1 

441,                                                                                     ■ 

Clergymen,  beating  them,  IV.  217.                   ^^^| 
Clerical  habit  and  tonsure,  IV,  366.                   ^^H 
Clerico  adniittendo,  writ  de,  111.  413.               ^^H 
Clerk  in  office,  I.  1 7.                                          ^^H 

orders,  L  588  JV.  567.                                  ■ 

of  the  market,  his  court,  IV.  275.             ^^B 

i  t<3niire  in,  11.  62, 

Chose  in  action,  11. 3i*7. 

-,  how  assigned,  11.  442 

441. 

-    riAficr^iiAn    If    '^AO 

Clients,  III,  28.                                                     ^H 
Clipping  the  coii»,  IV.  90,                                    ^^H 
Cloalhs,  malicious  destroying  of,  IV,  245,          ^^H 
Clocks,  when  introduced,  HI,  410.                     ^^H 
Close,  breach  of.  111.  209.                                 ^^M 
— —  rolls,  IL  346.                                            ^^B 

writs,  IL  346.                                                    ■ 

Cloths,  stcalijig  from  the  tenters,  IV,  236*         ^^M 
Coid-mines,  setting  hre  to,  IV.  246.                   ^^M 
Coat-armour,  IL  iog.  111.  105.                         ^^H 
Code  of  Justiniai],  1.  81,                                    ^^H 
Code  of  Theodoitus,  1 ,  8 1 .                               ^H 
CoilicU,  II.  500.                                              ^H 
Ll.  4                             .^^^^1 

Christian  courts,  UK  64. 
Christianity,  olTences  against,  IV.  44, 

— -^ part  of  the  laws  of  Engl 

IV.  60. 
Churdi,  burglary  in,  IV.  224. 

I  N  D  E  X. 


Cogiiati,  II.  ^35. 

Cognhmce,  claim  of,  III.  298.  tV.  278. 

de  droit,  come  ceo,  &c  fine 


sur,  n.  552. 


'  tfltitu  m,  fine  su  r J I L        5B 


355. 


in  repleWn,  111.  150, 
■  ot' pleas,  II.  3s. 
'  wron^,  III.  80. 


Cognkccof  a  fine,  II,  .151,  III.  157. 

^ ^^-« rccot^nizaiice,  H.  541. 

Cogiiizor  of  a  fine,  II.  350,  III.  157, 

_ —  recogTiizance.  11.  54!. 

Cognovit  aetioneuj,  111.  ."504.  397. 
CoiiJjf^IsiJjing,  &c,  IV,  84,  88.  90.  98. 1  SO. 
-,  felonies  and  mwderaesnors  relating 

to,  IV,  98, 

",  treasons  relating  to,  IV.  ft4.  88.  90. 

Coinage>  instruments  of,  treason  relative 

to,TV,  90, 

-,  riuht  of,  I.  L'77. 

Coke,  sir  iTdwiirJ,  L  72,  7.T. 
Collateral  consaTiguinity,  IL  204, 

^ —  descent,  11.  220. 

— . issue,  IV.  ,"96.  V. 

-^      ^.^—  warranty,  II.  .301. 

Col  I  at  io  bonorum,  11.  517, 

Collation  to  a  bcntfice,  L  .3i>l. 

Collative  advowsons,  II.  2*2. 

Collecting  the  goods  of  the  deceased,  II. 

510, 
College  cleciwnj,  TV,  G5. 

—  re^signaiionXj  lAirf, 

Colleges,  1,471. 

— -,  their  visitors,  I.  482. 

Collegia  in  the  civil  law,  L  4(i9, 
Coiiicri/t  dt'ttntvtion  of,  by  water,  IV.  245. 
Colligendum  bona  dcfuneti,  letteru  iid.  II, 

505, 
Colonies,  L  107*  II,  7. 
Colour  in  pleailing,  HI.  309. 
Combinations,  IV.  159.  137.  », 
Conibnstio  domorum,  IV,  .174. 
Conimenda,  I.  39;>.  IV.  107, 
Comnivndftiiott^  II.  4<J. 
Commerce,  king  the  arbiter  oC  I.  9t3. 
Commission  of  array,  1.  411* 

bankrupt,  II.  480. 

^ atuiliajy,  II.  480* 

J         hinacy,  I.  .705. 

' the  peace,  I.  351.  IV.  270, 

. — — to  examine  witnesses, III,  383, 


458*  449. 


447. 


take  answers  io  equity,  II L 


Comtmuhnert  of  haitkruptry,  ikeir  power , 
11.481. 
-  —  nfthf  firenl  xeai^  III.  48, 

Commitment  of  bankrupt,  11,  *jhi. 


Committee  of  couiicil,  I.  S3 1, 

— ^^^-'-  parliament,  I,  183, 

— -- — I ►  cUctian  in  parlktmentjl,  I « I  - 

peers  out  of  parliameDt,  III. 


lunatic,  I.  306. 


Common  appendant,  II.  7i3. 

appurtenant,  II*  53* 

bad,  in,  287. 

barrctor,  IV,  13.3. 

— —  because  of  vicinage,  II.  33* 

■ —  l)ench,  court  of,  HI.  57. 

—,  justices  of,  killing  them. 


IV.  84, 


164. 


-,  disturbance  of,  III.  237. 
-,  estate  m.  IL  191.  399- 

-  farrier,  &e.  action  against,  lit .. 

-  form,  proof  of  will  in,  II,  SO*. 

-  in  gross,  II.  34. 

-  infurmcr,  HI.  16 i. 
-jury,  IH,  3.^8. 

-  law,  I.  63.  C7.  IV.  411.41:?. 

,  corporation  by,  I.  472, 

,  dower  hy,  n/l32. 

— ^,  guardian  by,  1.  4Cl* 

-  nuisance,  IV.  16G. 

-  of  estovers,  H.  55. 

pasture  IL  34. 

piscary,  II.  54. 

turban',  IL  34. 

-  pleas,  Ili.  40. 
— ^=«-,  court  of  III.  40. 

-,  court  of,  fixed  at  \V««l-" 


rnin^iter,  I.  22.  23.  HI.  39.  IV.  424, 

prayer  lHx>k,  re\ilmg  of,  IV.  5o. 

recovery,  IlL  18*.    195-    IV- 

429, 

,  right  of,  IL  32- 

— ■,  sans  nombrc,  III.  i5a. 

— scold,  IV.  169. 

-,  seal,  I.  475* 

-,  surcharge  of,  IlL  937* 

■ — ,  tenants  m,  of  lands,  IL  191*  ▼!• 

•- • — wktn  io  ate  JomH^, 

and  when  scwrafiift  IL  1^. 

cliaitek  penoiuJ 


n*  399* 

vouchee,  1.  559.  xvUi,  xi\. 

nttcrcr  of  false  money,  IV,  loo. 

' —  ways,  IL  35. 

'  without  stint,  II.  34. 


Commonalty,  L  403. 
Commons,  house  of,  I.  l£i. 

-,  when  tepamied  _ 


ihf  Lords,  IV.  428. 


ITT. 


who  ine^giUe   irn^  L 


persons  ack:u»cd,  IV.  2yfr,         act  JiiUd  up,  L  1 78 


,  how  orcasumtU  tmemm 


INDEX. 


Comnioiiweokb,  offenceft  against^  IV.  127. 

Coiumonincy,  IV.  27 J. 

Commuoem  legem»  writ  of  entry  ad,  1II> 

Communion  of  goods,  IL  3. 

Com  mutation  of  ficnancc,  1\^.   105.  217. 

27C. 
Compact,!,  45. 
Compassing  the  death  of  the  king,  &c.  IV. 

7ti. 
Compenftfltio,  II L  505. 
Competent  wimesseSj  ML  370. 
Composition,  rciil,  for  tithes,  11.  as. 

-^ ,  with  creditors,  li-  484. 

Compound  larciny,  IV.  239. 
Compounding  felony,  IV.  133. 

— other  prosecutions,  IV.  136. 

Compulsion,  r\^  27. 

Compurgation^  III.  348. 

Compur^itors,    UI.    542,   34 J.    IV.    368. 

414. 
Concealment  from  the  crown,  IV,  456, 
of  bttstBTd'ii  death,  IV.  198. 


358. 


482. 


•  of  property  hi/  hankrupt^  11. 
-flfdtc  offer  of  a  buUe,\\ .  120. 


Concessit  fine  sur,  If.  :iSo» 
Coockision  of  deeds,  II,  504.  i.  iii.  xii. 

__ __  pleas,  in.  303. 

Concord  in  a  fine,  II.  350.  xiv.  III.  157, 
Concurrent  leasts^  iL  3^0. 
Condition,  U.  17.n.  299.viii. 

,  breach  of,  It,  281, 

-f  estate  on,  li.  1 52. 

-,  in  deed,  II.  1  55. 

law,  U,  154,  155, 

— of  a  bond,  11.540.  xiii.  Ill.xxii, 

Conditional  fees,  II.  110. 
->-  ^— — , dcicent  of,  etlieredb^ per- 
formance of  the  cofidition,  11.  111. 

* *— Ihmtfitions  intuilh^li,  156.  164» 

—  pardon,  IV,  401. 

Confess  and  avoid,  III.  310. 
Confession  by  prisoners,  IV,  296.  w.  357. 

of  action,  UL  302.  397, 

' in  high  trcmon  IV,  357. 

'■ ofaduUer^^  1.  441, 

-  of  indictment,  IV.  329. 

Confesso,  bill  takeo  pro.  111.  444,445. 
Confinement  to  the  realm,  I.  265. 
Confirmation  of  bishops,  1,  378,  380,  IV, 

115. 

lands,  IL  325, 

Confiscation,  1,  29f>,  IV.  377. 
Confusion,  property  by,  11.  405. 
Con^e  d'eaFirc,  1.379,  382,  IV,  481. 
Coiue^,  taking,  killing,  or  stealing,  IV.  ^oS, 

239. 
Conjugd  rights,  rcstitiition  of^  III.  94. 


Conjugal  righti,  subtraction  of,  III.  94, 

Conjuration,  IV.  60.  436. 

Conquest,  Norman,  1.  199.  IV.  414,  415. 

— —  or  acquisition,  3L  48.  242, 

— victory,  I.  103.  107, 

Consani?uineu8  fraler.  IL  232. 
Consanguinity  1 1.  434,  II.  202. 

— — -,  table  of,  n.  205. 

Conscience,  courts  of,  UL  81. 1V^  441, 
ConsecrMion  of  bishops,  I.  380,  IV,  115. 
Coniiequentia]  damages,  action   for.  III. 

Conservators  of  the   peace,  L  3S0.  IV, 

413.  43!. 
— truce  and  safe  conducts. 

IV.  69, 
Considerahon  of  contracts,  IL  443.  446.». 

— -^ —  deeds  IL  296,  ii,  iv. 

Consideratum  est  per  curiam,  III,  396. 
Consilium,  or  imparlance,  IV.  356. 
Consimili  casu,  writ  of  entry  in,  IlL  183. 
Consistory  Court,  IlL  64. 
ContoiidatioHj  111,  75.  1 

Consort  queen,  L  219.  l 

Conspiracy,  IV.  136» 

,  action  of,  IIL  126, 

Constable,  1.  355.  411.  IV,  292. 

f  how  Tiroirctt'd^l.  35(}.  * 

,  apecioi,  of  two  kinds,  ibid, 

—, ^,  higb,L  116. 

— ,  lord  high,  L  555.  111.  38,  IV, 

268. 
,  his  Court,  III.  68. 

IV,  267, 
Constitution,  English,  1.  50.  I27. 144*  154, 

160.213.  217.  233*   237.  Ill,  60,«   lY, 

439. 
Construction  of  deeds  and  wills,  IL  579. 

statutes,  1.  87. 

Constructis'c  treason,  IV.  75.  85. 
Consuetudinibus  et  servitiis,  writ  de,  HI, 

232, 
Constdj  t.  257.  •! 

Consultation,  writ  of,  IIL  114. 
Consummate,  tenant  by  curtesy,  IL  19S. 
Contempt  against  the  ting,  IV"  121, 

in  courts  of  equity,  UL  443- 

-*^  law,  IV.  283. 

Contenement,  IV.  579. 
Contentious  jurisdiction,  IIL  €6, 
Contestatio  btis,  IIL  297. 
Conlingent  legacj,  IL  513. 

■ ^remainder,  IL  169. 

— ,  trustee*  to  support. 


IL  17  Lv. 


►  uses,  IL  334. 

Continual  claim,  IL  5 16.  IIL  175. 
Continuance,  111.  316,  v.  xv,  xxvi,  xxvii 
—  with  clauie  of  msi  priui,  IIL 

Z5^. 


m 


» 


I 


Continuando  iti  treipat»,  Lll.  91^* 
Contract,  IL  443* 

f  action  on,  IIL  117* 

^  express,  III,  154* 

,  implied,  01,  159, 

. ,  oi'  marriage,  I.  439. 

-,  siiiit  for,  III.  91. 


-,  original,  between  king  and  peo- 


ple, I.  233* 

,  simiilc,  11.  4C5. 

-,  special,  465. 


Contractu,  action  ex.  111.  117. 

Cimirai^-ntiont  IV.  5. 

Convention  of  estntes,  I.  151,  152. 

— r.- parlimiients,  I,  1 52. 

Conventional  estates  far  life,  II.  120. 
Conversion,  III.  152, 
Conve>'ances,  IL  9,  203.  309.  IV.  430. 
Conviction,  IV.  363. 

— , summary,  IV*  280.  283. it. 

Convocation,  I.  279. 

,  court  of  bishops  in.  111.  67. 

Coparceiieps,  IL  is 7, 

Copper  coin,  counterfeiting,  IV.  100. 

Copy  of  indictment,  IV,  351. 

• —  record  of  indictment,  HI,  126. 

Copies  of  record  It  J  IIL  3G7 . 
Copyhold,  II,  95,  147.  IV.  39. 

"- for  life,  II.  97. 

^ — ',  forfeiture  of,  II,  284. 

not  liable  to  elefrit,  IIL  419. 

,_ —  of  frank  tenure,  IL  100.  1'19. 

=- inheritance,  II.  97. 

—  turned  into  frank  fee,  IL  368. 

,  houf  affected  h^  generai  Uatutcs, 

IL  1 IJ, 

" igraritcdfo  chant <^bk  laci^X,  37il* 

Copyrights,  IL  i07. 

Corn,  ^rai"  J  iiieal,&c.,  destroying,rV.  2-16. 

Corn  rents,  II.  322. 

Corn  age,  tenure  by,  IL  74. 

Cornwall^  iuheriinnce  to  the  ducht/,  I.  225. 

Corody,  I.  284.   II.  40, 

Coronation  oath,  ancient,  L  236, 

of  Ethelred  ^nd.  L  255. 

-— -^^ — — f  modern,  I.  235. 

Coronatore  eligendo,  writ  de,  L  347, 

**- — — exonerando,  writ  de,  L  348. 

Coroner,  L  346.  IV,  292.  413, 

V  eteciumy  L  M8, 

.  inquigitivn  h^^how  to  he  taken^  1. 


318. 


Aow  proceeded  agaitutfor  minii' 


teriai  nvfttech^  L  349, 

,  his  court,  rV,  274. 

^L         Corporate  counties,  I.  120. 
^H        name,  L  474. 

I 


Corporation,  I.  467. 1 L  4.70. 

Imit  onprerogoHve  in  creiUing, 

L  474. 


Cor|ioratioii  act»  IV.  58.  4S0* 

,  coons  of.  III,  80- 

— --^ what  inajority    a^mpHemi  to 

bind,  1.  478. 

vmtedbi/  wkanty  I.  481?, 

— it's  dissoUition,  I,  485, 

,  duties,  1.479- 


II,  ^56, 


incidents  and  powers,  1. 4T7, 

— ,it*s  lands,  if  disisalTedy  !•  484. 

-  privileges  ntid  disabilities, 


1.476.  IL  184.  n. 
Coqjoreid  hereditaments,  II.  17< 
Corpse,  stealinf^  of,  11.  429,  IV.  236, 
Corpus  juri!s  canouici,  1.  S'J, 

—  civilis,  1.  8L 

Correction,  bouse  of,  IV,  370,  371.  377? 

of  apprentices,  1.  4  28. 

—  chadrcn,  L    452.   453.   IV, 


182. 


-  ficholans,  I.  458,  IV,  18S. 
-servants,  L  429.  IV*  IdS- 
wife,  L  444. 


Corrnption  of  blood,  IL  251,  IV.  3as,  413. 

438.  440, 
Cor^epresent,  IL  423. 
Cor^nc^d,  trial  by,  IV.  345.  414. 
Cosina^,  writ,  of,  ID.  1 16. 
Coiit%,  IL  439,  IIL    188,  399.   XV.   xxvilL 

xxxi. 
",  how  restrained  ht/  ttatufe.  III.  401. 

in  equity,  IIL  45 i. 

pai^abie  to  the  king^  III.  400. 

,  no  more  than  damages,   HI.    4 GO, 

— ^,  on  not  going  to  triaJ,  III.  3  57. 

' recQuered  by>  pauj^er.  111,  401, 

Covenant,  IIL  156. 

in  a  deed,  IL  304.  viii.  x. 

,  real,  II.  303.  n.  IIL  157, 

^ to  stand  seised  to  uses.  II,  33f . 

-,  writ  of,  11.  350*  XJV.  IIL  157* 


Covert  baron,  1.  442. 
Coverture,  I.  442. 
Council,  court  of  the,  h  22^, 
Councils  of  the  king,  L  227, 
Coundipriwff  I.  230. 
Counsel,  I  if.  26, 

— -,  action  against,  III,  165. 

,  for  pri^iuiers,  IV,  355* 

'-,  king*s,  IIL  27. 

,  when  silenceti,  III,  29. 

'.priviiegc  o/".  111.  29. 

Count,!.  UG.  398. 


-in  declaration,  IIL  293.  295. 


Counterfeiting  the  king**  coin,  IV,  84.  88. 

— ' — king's  seals,  IV,  85.  89. 

Counterpart,  IL  296. 
County,  HI,  349.  IV.  349. 
— '      ",  trial  by  the,  L1I6.  1V.4JK 
'j  bridge f  u*kai  «#,  L  357* 
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County  court,  K  178. 377.  III.  55.  IV,  4U. 

414.  416.  420.  42».  424,  441, 

court  of  Micltllei»ex,  III.  82, 

— Pnlatine,  I.  117.  IV.  4.1K 

Court,  L  2(>7.  HI.  23.  IV,  258.  414. 

^  baron,  II.  90.  IIL  33.  IV.  4U. 

,  Christian,  Ul.  64. 

hand,  lU.  323. 

lect,  IV.  275.  411.  434. 

martial,  L  416. 

. '  of  inquiry t  I.  418, 

,  power  to  erect,  1. 367.  III.  24. 

Courts,  profits  of  I,  L*89. 

fiuiftisfUng  iheproceedingi  (tf^lV/JBG. 

Cniven,  HI.  340,  iV.  5i8. 
Creation  monct/,  I.  402. 
Credible  witric^is,  III.  370. 
Crimes,  IV.  1.  2.  5. 
Criminal  coBversationp  III.  139, 

—  infonnaiioftf  IV.  312, 

*—  law,  I\^  2. 

Crwhardsj  IV,  98. 

Crops t  grotning^  icizcd  Ay  shtriff'f  Ul.  417. 

Crosa  bili^,  III.  44«. 

■ causes^  111.  451. 

remttimfcr,  II.  581. 

-f  sign  of,  in  deeds,  IT.  305. 

— — ,  /nV  Ay  Mc*^  IV.  .^46. 

Crown,  descent  of  the,  I.  191.  IV.  413, 

— -^^  land  J  how  managed^  I.  28o. 

-^  office,  IV.  265.  308, 

,  ptfaa,  of  the  IV.  Jl,   , 

— pntsectdwru  for  mudtmetmorM,  TV, 

512. 
Cucking^tool,  IV.  169. 
Cui  ante  divortium  writ  of,  III.  185, 
— -  in  vita,  writ  of,  ill.  185. 
Culprit,  l\'.  339. 
Cujuberliind,  theft  i»>  IV,  238. 
CuratCj  I.  393, 
- — — ,  his  salary,  III.  90. 
Curator  of  infauls.  Sec,  I.  460. 
Curat  ores  viarum,  I.  358. 
Curfew,  IV,  419,420. 

Curialita-s  II .  1^^* 

Cursing,  IV.  59. 

Curte4v»  tenant  by,  II.  126. 

Custotly  of  idiotsand  lunatic*,  I.  303.  III. 

427, 
Custody  of  tcnipomlticf,  h  289.  IV-  421. 
Custom,  II.  263.  423. 

,  asaunmces  by,  IL  SB3. 

— ^,  dower  by,  II.  152. 

,  general,  I,  68.  73. 

— ; ,heriot,  II.  422. 

— ■ — —  of  London,  how  tried,  UL  334. 

,  particular,  I.  74. 

" ,  how  allowed,  I.  78. 

>  proof  refjuirfd  in  tup- 


Custom,  particular,  when  legal,  I.  76. 
Cn stoma ry  freehold,  11,  100   149, 

'     tenant,  U-  14  7. 

Customs  on  merchandize,  1.  314.  316. 
Custos  rotulorum,  I.  349.  IV,  272. 
Cuiituma  antiqua  Mve  magna,  L  315. 

-  parva  et  novajl.315. 
Cutpurses,  IV-  342. 


Damage  to  things  personal,  lU.  152. 
Damnge  feasant,  IIL  6.  8.  n. 
Damages,  U.  438.  111.  187,  188. 
Daneloge,  L  65.  IV.  412. 
Darrein  presentment,  a&&ize  of,  HI.  245. 
Date  of  B  deed,  IL  304.  i.  Ui.  jji.  xiir. 
Day  in  bank,  HI,  2T7. 

' court,  UI,  316. 

of  grace.  111.  278. 

De  bene  esse,  HI.  383, 

De  la  plu&  belle,  dower,  IL  132. 

Detteon,  1.  388. 

Dead  man's  part,  IL  518 

Deadly  feud,  IV.  244, 

Deaf,  dumb,  and  blind,  I.  30'1.  Ih  497. 

Dean  and  Chapter,  L  382, 

Dean,  rund,  L  3 8  J. 

Deanery,  rural,  L  lis 

JJt'anerieif  new  and  <>/(/,  L  3H3. 

Death,  appeal  of,  iv.  314,  424- 

,  civil,  L  132. 

,  judgment  of,  IV.  iv. 

,  of  parti/  to  iuUy  \IL  399. 

-,  recording  smtetwe  q/\  IV.  377. 


port  of  L  67. 


Debet  et  detinct,  action  in,  UL  156, 
Debt,  11.  464.  111.  154. 

-^  action  of,  HI.  154.  xv.  ' 

,  action  of,  on  amereemetit^  HI.  16L 

;  by  law,  UL  161. 

,  escape,  UL  165. 

Judgment,  UL  160.  421, 

,  penal  statutes  HI.  161. 

,  information  of,  Ul,  261. 

,  public,  1,325.  IV.  441. 

Debtee  executor,  H.  512. n.  UL  18. 
Debtor,  refusing  to  discover  hi^  eflfectf, 

IV.  156. 

execuior^  IL  512. 

Debts,  priority  of,  II.  51U 
Deceit,  action  for,  UL  166. 

. of,  UL  165.*  40S. 

^- on  Uie  case,  in  nature  o4 

IIL  166,*  405. 
Decennary^  L  1 14.  ly.  2.52. 
Deception  of  the  king  in  his  grants,  L 

246. 
Decisive  oath,  IIL  342. 
Declaration,  lU.  293,  viii.  xx?. 
in  rjecinu-niy  lU.  202. 
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Declinatory  plea,  IV.  333,  366, 
Decree  in  equity,  ML  451, 

obtained  by  fraud.  III.  454 

Decretals,  1.  82. 
Decretum  Gratiani,  L  82. 
Dediinus  potestateni,  I.  352, 

447. 
Deed,  IL  295. 
Deed-poll,  IL  290. 
Deeds,  stealing  of,  IV.  234. 
Deer-stealins^,  IV»  255.  239- 

in  disguibe,  IV\  144. 

Defamation,  III.  98. 

Dctkult,  judgment  by,  III.  296.  595. 

Defeazance,  deed  of,  II.  327.  342. 

Ihfect  of  parftes.  III.  442. 

Defectum,   challenge   propter,   IIL    3G2. 

IV.  552. 
Defence,  IL  xviii.  IIL  296.  iv.  vi.   xiii, 

x^jviii. 
—  agahixi  burglary  and  /toiucbreaking 

in  Francey  IV.  180. 
DefendantSjIlL  25. 

-*,  death  of  out,  IIL  302. 

Defensive  allegation,  IIL  100, 

Deforcement,  IIL  172. 

Deforciant,  II.  350.  xv.  xvi.  IIL  174. 

Definitive  sentence,  III.  101. 

Degradation  of  peefK,  1.  402, 

Degrees  cooTerred  by  tJic  acchbishop,  I. 

381. 

■  in  writs  of  entry,  HI.  lei. 
— -  of  consangninity,  II.  20 fa'. 
,   how    reckoned, 

IL  206,207.224. 

-ofgiuk,  IV.  34. 

Dehors^  matter.  III.  3B7.  IV,  390, 
Delay  of  the  law,  HI.  423. 
l'I>elegates,  court  of.  III.  es.  69. 

^^    -,  in  academical  cmiscs, 

III  85. 
Delictum,  challenge    propter,    IIL    36J. 

IV.  352. 
Deiit,  IV.  5. 

Deliverance,  second  writ  of,  IIL  150. 
Dehvery  of  a  deed,  II  306.  iii.  xii,  xiii. 

ofgoodi,  IL  448. 

Demand  of  lands,  IL  xviii. 

i^^---  of  jftoney  Ufith  mettacet,  IV,  24 1 . 

Demandant  and  tenant,  11.  xviii. 

DeJiiesne  lands,  IL  90, 

Demesnes  of  the  crown,  L  286. 

Demi-mark,  tender  of,  IIL  5. 

Demise  of  the  crown,  I.  188.  249. 

Dcmt-vilb,  L  115. 

Democracy,  I.  49. 

Demolishing   churches,  house*,  &c.  IV. 

143. 


Denial  of  rent.  III.  170, 
Denizen,  I.  374.  IL  249. 
Deochmd,  L  300. 
Departure  in  pleading,  IIL  310. 
Depopulario  iigronim,  IV-  374, 
Depoiit  in  Hen  ofbaU,  III.  290. 
Depositions,  11 L  383. 

in  chancery,  IIL  449. 

ecclesiastical    courts.    III* 

100. 
Deprivation,  I.  393. 
Derelict  lands,  1 1.  261. 
Dereliction  of  property,  IL  9,- 
Derivative  conveyances,  IL  324. 
Descender,  writ  of  formed  on  in.  III.  19»T 
Descent  of  lands,  IL  201.  I\^  413.  421, 

— '-^t  why  favoured,  II.  241. 

Descent  of  the  crow  tv'L  i.9>.  IV.  41.5. 

, collateral,  I.  194. 

' *^ — ,  linca\,  I.  193- 

,  rules  of,  IL  208. 

-,  table  of,  1 1.  240. 


Desertion,  1.  416.  IV.  102. 
Detiriictmiof  vestehj  I^^  244. 
Detainer,  forcible,  IIL  179.  IV.  148, 

— -,  unlawful,  lU.  151. 

Determinable  freehold,  IL  121. 
Determination  of  will,  IL  1 46. 
Deti net,  action  of  debt  in,  UL  l.'SC* 
Detinue,  action  of.  111.  152. 
Devastation,  IL  508. 
DeWse,  IL  373.  IV.  450, 

— of  afler^urchaicd  lands,  II.  379, 

^^  of  tame  land*  to  several  pcrMomsp 

IL  381. 
Devisee,  liable  to   debts  to   devisor,  II. 

37S. 

o//flttrf,  /iabiiiiiet  ^,111,  158. 

Die  eat  sine,  IIL  316.  3i)£). 
Diesjurididf  IIL  276. 

avforu.  III.  278. 

Diet,  excess  in,  IV.  171. 
Diets,  I.  147. 
Digests,!.  81. 
Dignity  of  the  king,  I.  241. 
DignitU's.JI.  37- 
Dilnpidations,  IIL  91. 
Dilatory  pleas,  IIL  501. 
Diniiniifhing  the  coin,  IV.  90. 
Diminishing  of  record^  IV.  390. 
Diocese,  1.  Ill, 
Direct  prerogatives,  L  239. 
Directory  part  of  a  law,  L  S5* 
Disabilities,  IV,  377, 
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Disablltly,  plea  to,  IIL  30U 

Disabiiiig    a  man's    Hmlw    or  menibert*, 

IV,  205,  6,  7. 
r^  _.--_  etntutes  of  leases,  IL  3 SO.  IV, 

432. 

Discfdimer  oftentire,  H.  275,  III.  255. 
Discontinuance  of  action,  HI.  S96, 

* -'^ —  estate,  MI.  171. 

Discovery  by  bankrupti  I£.  483. 

of  hankrupis*  property,  U.  482. 

-^  " of  accomplices,  IV*  3:70,  J3l* 

on  oatJi,  111.  382.  437. 

Discretionary  fines  and  imprisoament,  IV. 

.T78. 
Disfiguring,  IV.  207, 
Dis^oise,  IV.  144. 

Dlsraembering,  nnni^hment  bv,  IV,  377. 
Dismission  of  bill  in  equity,  III,  451, 
Disorderly  bouses,  IV.  167. 

persons,  IV.  169. 

Dispantgenient,  II,  70. 
Dispensation  from  the  king^  IL  70. 

: — pope^  IV.  115, 

Dispensing  power  of  the  king,  L  142.  18b\ 
342.  IV.  456.  440. 

— when  it  began,  I.  H2, 

Di^posaessioET,  IIL  167.  198. 

Dissection  of  murderers,  IV,  202.  377.  iv. 

Disseisin,  II,  195.  III.  169. 

■ at  the  party's  election^III.  170, 

171. 
— -^  warranty  coanmencing  by^  11. 

302. 

^— ,  writ  of  entry  sur,  HI,  183. 

Dissenters,  protestant,  IV.  53. 

-J  their  placet  of  worship^  IV.  54. 

— -^— ^ teachers^  IV.  54. 

Dissolution  of  parliament,  I.  188. 
Distress,  II,  41,  42,  452.  III.  6,  7. 
— ^— ^,  excessive,  IIL  12. 

,  illegal,  for  crown  debts,  IV.  423. 

,  infinite,   III,  231.  ^80.  IV.  285. 

318, 
,710^  to  ht  impounded    in    teveral 

placet f  IIL  13* 

ofgoodt  of  bankrupt^  IL  487> 

of  drover**  cattle^  \lh  8. 

— —  of  tUemilM  of  trade t.  III.  10. 

-'  of  beattt  of  the  plough^  ibid^ 

of  thkngt  iJt  the  cutfody  of  the  iaw^ 


Distringas  in  detmu«i,  UL  4 13« 

—  juratorea.  III.  354. 

to  compel  nppearanc*,  IIL  280* 

xvi. 
Disturbance,  III.  236, 
■  of  common,  IIL  237* 

. franchises*, IIL  236. 

— — patronage.  III,  242. 

. religious  ussemblies^  IV.  54, 

— tenure*  IIL  242. 

'  ways,  IIL  241. 

DHturber.  IL  278." 
Diversity  of  person,  plea  of,  IV.  396. 
Dividend  of  bankrupt's  effects,  IL  487. 
Divine  law,  1.  42. 

right  of  kmgTvL  191.  IV.  436, 

tithea,  11.25. 


ibid. 


IL 


-  ofgoodt  conceaUd  or  removed^  III. 


■sale  of,  IIL  H. 
-,  secon d ,  1 1 L  12. 
Distribntion  of  jntestate*s  effect?,  IL  515, 

IV.  408.  424,  439. 
Di«tringiis  in  chancery,  III.  445. 


service,  tenure  by,  IL  102, 


Division  in  a  counfv,  tV.  273. 
Divorce,  L  440.  lit.  94, 

— -for  iil'temper^  L  441, 

Do,  Ut  des,  IL  444. 

-* ^  facias,  IL  445, 

Docquet  of  judirment,  IL  51 1.  IIL  397. 
Doctrines*  illegnl,  asserting  or  publishmg, 

160.  208.  217.   IV.  91.  116.  123. 
Dog,  carrj'ing,  IV.  1 25, 
Dogs,  stealing  tbeni,  IV.  236.* 

,  &c.  owner  answerable  for,  IIL  153. 
Domebook  of  Alfred,  I.  64.  IV.  411. 
Domesday  book,  IL  49.  99,  111.331. 
Dominion,  1 1,  l. 

Domitae  naturae,  animals,  IL  390, 
Donatio  mortis  cau^a,  II,  514, 
Donative  advowsons,  IL  23. 
Done  grant  et  render,  fine  sur,  IL  355* 
Bonn,  statute  dc,  II.  11 2. 
Btflfiin,  IV.  98. 
Double  fine,  IL  353, 

plea.  III.  308. 

-^-  voucher,  IL  358.fi.  ivii. 

Dowager,  princess, IV.  si, 

^neen,  I.  224.  IV.  61. 

Dower,  IL  129.  IV.  424. 

,  of  alien  wives,  IL  131, 

ad  ostium  ecclesise,  11.  132. 

,  assignment  of,  IL  135. 

,  bar  of,  II.  136.  2S3.fi. 

by  common  law,IL  132, 

—  custom,  I L  132, 

de  la  plus  belle,  11. 132. 

•  ex  ajtscnsu  patriB,II.  133, 

,  justices  of,  111,59. 

^ ,  yndc  nihil  babet,  writ  of,  IIL  183. 

-,  writ  of  right  of.  III.  183.  194. 

Drniigbt  for  money,  I L  467* 

Drawbacks,  L  315. 

Drawing  to  the  gallows,  IV.  92.  376. 

Droit  droit,  IL  199, 

Druid!*,  their  ai^toms,  L  63,  IV.408. 
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|»0mnkenncsa,  IV.  35.  e  4. 

Duchy  court  of  Lancaster^  III.  78, 
^Puckin^-stool,  IV.  169,  377. 
[Duel,  IV.  145.  185.  199. 
I  DkteUing^  oFtiina»C€  against,  IV,  45B, ' 
LBucs,  ecclesiastical,  non-payment  of.  III. 
\     Bd, 

Dukes,  I.  397,  409. 

Dum  tuit  intra  aelatem,  writ  of^III.  18 J* 

non  compos  mentiii,  writ  of,  Hi. 

18  J. 

DiioJecima  manus,  III.  343, 
I  Duplex  ouerela,  Ili.  247* 

Duplicatio,  HI.  310. 
•  Duplicity  in  pieading,  III.  308.  311. 

Durante  abscntiE,  administratron,  IL  505, 

minore  aetate,  adoainistration,  11. 

503. 

Duress,  II.  892. 

■- '  of  imprisonment,  I.  131.  136. 

— ■ per  minus,  I,  131.  IV.  30. 

Durham,  connty  palatine  of,  L  1 17. 

,  court*  of,  III.  78. 

Duties  of  persons,  I.  123. 

the  kin£,  I.  255. 

Dweiling-hoQsc,  1 V*  224. 


Eagkt,  IV.  98. 

Ealdormen,  I.  398. 

Ear,  loss  of,  IV.  146.  157,  160.*  206.  248. 

377. 
Earl,  I.  116.398, 

Earl  marshaU,bis  court, III,  68.  IV,  267. 
Earnest,  H.447. 
►  £aMevienf,  postrmon  of^  111.217. 
^£ftxier  ftrm,  writt  in.  III,  275. 
Maxt  India  Compantfy  nature  of  the  charier^ 

L  110. 
Eat  inde  sine  die.  Ill,  316.  399. 
Eaves-droppers,  IV,  168, 
Ecclesjastical  corporations,  I,  470. 

—  courts,  III,  61. 

»,  their  LXJgnizimce,  III, 

87,  IV, 275.  425* 

'-,  when  separated   from  the 


civil, III,  62.  IV. 41 5,  421. 
Mdmuiid  Ironside^  I.  198. 
Etiucation  of  children,  L  450. 
Edgar,  k  ne,  his  laws,  I.  66,  IV,  412. 
Edward    ine    confessor,    his  taws,  t.66. 

IV,  419.  420. 
^g&prf,  IV.  410. 
Egyptians,  IV.  4.«.  165. 
Ejectione  fimiae,  writ  of,  III,  199. 
Ejectment,  action  of.  III,  1 99,  viii.  IV,  441 . 

,  BaU  in,  III.  204, 

•^ Content^  rtde  m,  III.  805. 


Ejectment^  entry  in^  III.  205. 

1  Pinintiffin^nommai^  IIL  9dlF, 

Election  of  bishops,  I.  J7.  IV-  115,  421, 
magistrates,  I,   S4a    IV.  41^, 

427. 
members  of  parUameint,  1, 17 

177. 
,  whodugnaii/f^  to  votrin^ I.l  It 

175,174,175, 

-; ^^ Scots  peers,  1. 169-  IV.  i  ic. 

Elective  monarchy,  I.  192.  IV.  415. 
Eleemosynary  eornoratjons,  I- 471, 
Elegit,  estate  by,  IL  161, 

,  writ  of,'lU,  418.  IV.  426. 

El'KUtbcth,  I,  195. 
Elisors,  111,355. 
Eloignnieni,  IH.  129.  149. 
Elopement,  1,442,  II.  130, 
Ely,  courts  of.  III.  78. 

i  isle  of,  I.  120. 

Embargo,  1,  270. 
Embassadors,  I.  253, 

1  killing  them,  IV.  85. 

1  violation  of  their  priWiej^esLl 

IV.  70.441,  ^  *^^ 
—- -'  servanit^  who  eniUUd  *o  pri~ 

vUtge  as  such,  I.  257, 
Emblements,  II.  122.  145.  403. 
-,  reason  of,  II.  122. 
c,  IV, 


92,  95.tt.  37t 


Em  bowel  iino^  alive,  * 
Embracery,  IV^  140, 
Emperor,  his  autliority,  1, 242, 
Emphyteusis,  HI.  232. 
Empson  and  Dudley,  IV,  310. 
Enabling  statute  ol  teases,  11, 319. 
Enclosure,  disseisin  by,  111.  170. 
Endowment  of  vicarages,  I,  387- 

= widows,  II.  135. 
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Heiri^s^  stealing  of^  IV.  208. 

Heir-looms,  IL  427. 

Helping  to  stolen  goods  for  reivnrd,  IV. 

132. 
Hengham,  I.  72.  Uh  409.  IV,  427. 
Henry  L,  his  laws,  IV.  420. 

■  dispute  wit  ft  the  P(^h\  IV.  108. 


High  UHi^iu}  payors  oJ\  how  appointed,i.35H. 
-jtwokimU^  I.  358. 


L  201 


n.  ertiwned  Ait  ton  in  hit  life  fiwtr, 


VI.  improvenmitt  in  the  hw  Ay,  IV. 


429. 

Heptarchy^  Saxon»  IV.  410. 
HeralHrv,  10.  lo5. 
Heralds',  HI.  105. 

^  books.  III.  105. 

Hereditamentfl,  1 1.  17. 

Hereditary   right  to  the  crown,    I.   191. 

209, 
Heresy,  I \\  44, 
Heritable  jnrisdictionSj  JI.  74. 
Herelochs,  I.  397.  409.  IV.  413. 
HcriotJi,  II.  97.422. 

,  seising  of,  III,  15. 

J  cuttomf  H.  424, 

Hermogenian  code,  I.  81. 

High  commii^ion  court.  III,  67.   IV.  42. 

433.  439. 

constable,  I.  355. 

,  commfm  Imv  officer^  I.  3S5. 
-  of  England,  I.   355,   IV. 


268. 


-,    his    court, 


HI.  68.  IV.  267. 

misdemesnor»,  IV.  121, 

> steward  of  Great  Britain,  hin  court, 

IV,  361.348. 
;  in  parlia- 

raent,  IV.  260.  263. 

Oxford,  bis  court,  IV. 


S77. 


.  treason,  IV^  75. 

-,  trials  in,  IV,  35  K  440* 


— ,  annoyances  in,  IV.  H.'7. 

— ,  robbery  in  or  near,  IV*  343. 

Hiring,  11.  455, 

— and  tervice,  icUieinent  Aj*,  I,  564, 

Historv  of  the  law,  IV.  407. 

Hop,  keeping  them  in  towns,  IV.  167. 

Holding  over,  IL  151.  HI.  210,211. 

Ilomui^e,  H.  53, 

— — — ,  auncestrelj  II-  500. 

by  bishops,  I,  284.  379*  IV.  421, 

jhege,  L  367. 

—^ of  a  court  baron,  H.  91. 

,  simple,  K  367. 

Homicide,  IV.  177. 

-^  when  excutoMe  by  ihc  Frtnch 

/««',  IV.  181.  188, 
Humine  replegiando,  writ  de,  HI.  1 29. 
Honorary  feuds,  II,  56.21  S. 
Honoris  respectum,  chanenge  propter.  III. 

261.  IV.  352. 
Honour,  court  of,  HI.  104. 

— of  a  peer,  I,  402. 

,  or  dignity,  I.  271. 

-,  seignory,  II.  91. 

Hop-binds,  dealroying,  IV.  246. 
Horee  juridkiSt  III,  S 76. 
Horse-races,  IV.  1 73, 
Horse^jtealing,  IV.  238. 
HorBcs,  sale  of,  IL  45a 
Hospitals,  1.  471.  474. 

- — ^,  their  visitors,  I.  48f , 

Hotch-pt,  IL  I90.  517. 
House:,  immunities  of,  IV.  223. 
^^--  -----  larciny  from,  IV  240, 

Housc-botc,  H.  55* 

HoUSC't»X,L  32.5,326. 

Hue  and  cry,  IV.  293. 

HulktJV.sii. 

Hundred,  L  116,  IV,  411. 

,  action  against,  for  robber}',  Ac, 

II L  160.  IV.  246.  293, 
Hundred  court,  in.34.  IV.411. 
Hundredors,  challenge  for  defect  of,  IIL 

359.  IV. 359. 
Hunger,  IV.  31. 
Hunting,  III.  213. 

by  inferior   tradesmen,  111.215. 


-  night,  or  in  disguise,  IV.  145, 


401. 


Highways,  L  357.  IhSS, 


144. 

Hurdle,  IV.  92.  377, 

Husband  and  wife,  I.  433.443.fi,  IV.  28. 

,  hom  connderedin  equi- 

iy,  1^44. 

— ,  injuries  to,  IIL  139. 

Hustings,  court  of,  in  London,  IIL  80. 
Hydage,  I.  311. 
Hypotheca,  11.159. 
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Jactitation  of  iuarriai»c.  III.  93.n. 

James  /.,  improvemcnlt  in  ike  law  6y,  IV. 

436. 
Identity  of  person,  IV.  396. 
Idiot,  1.305.  II.  127.n.  291.   IV.  24. 

,  cognizance  of.  III.  427. 

,  inspection  of,  III.  332. 

,  marriage  of, .  1 438. 

Idiota  inquirendo,  writ  de,  1. 104. 
Idleness,  IV.  169. 
Jeofails,  III.  407.  IV.  375.  459. 
Jersey,  island  of,  1. 106. 

-,  when  ceded  to  Englandy  I.  107. 

Jetsam,  1. 293.  III.  106. 
Jews,  1.375.  rV.373. 

,  children  of,  1. 449. 

Ignominious  punishments,  IV.  377. 
Ignoramus,  IV.  305. 
Ignorance,  IV.  27. 
Illegal  conditions,  II.  156. 
Imagining  the  king's  death,  IV.  76. 
Imbezzletnent  by  bankrupt^  IV.  1 56, 
Imbezzling  king's  armour  or  stores,  IV.  101. 

public  money,  FV.  121. 

records,  IV.  128. 

Immediate  descent,  II.  226. 

states  of  the  empire,  II.  60. 

Imparlance,  II.  xix.  III.  299.  301.  xxix. 
Impeachment  in  parliament,  IV.  259. 

-  not  abated  by  dissoiution,  IV. 


261. 


of  waste,  II.  283.  V. 


Imperial  chamber.  III.  39. 

constitutions,  1. 80. 

crown  and  dignity,  I.  242. 

Impediments  of  marriage,  1.434. 
Implication,  11.381. 
Implied  condition,  II.  152. 

contract,  II.  443.  III.  159. 

'—  malice,  IV.  200. 

warranty,  11.300. 

Importing  agnus  dei,  crosses,  &c.  IV.  1 1 5. 

counterfeit  money,  IV.  84. 89. 

Impossible  condition,  II.  156. 
Impostures,  religious,  IV.  62. 
Impotency,  1. 454. 

Impotentiae,  property,  ratione,  11.394. 
Impressing  seamen,  1.420. 
Imprisonment,  1.134.  136.  IV.  377.  436. 

beyond  sea,  1. 137.  IV.  116. 

,  false.  III.  127.  IV.  218. 

Improper  feuds,  II.  58. 
Impropriations,  1. 38 G. 
Tmprovementt  in  the  law  since  1780,   IV. 

442. 
Incapacities,  IV.  377. 


Incendiaries,  IV.  220. 
Incest,  IV.  64. 
Inchantment,  IV.  60. 
Incidental  prerogatives,  I.240. 
Inclosures,  destroying,  IV.  247. 
Incomplete  judgments.  III.  397. 
Incorporation,  power  of,  I.  472.  474. 
Incorporeal  hereditaments,  II. SO. 
Incorrigible  roguery,  IV.  169. 
Incumbent,  I.  392. 

Incumbrances,  covenant  against,  II.  x. 
Indebitatus  assumpsit.  III.  155. 
Indefeasible  right  to  the  throne,  1. 195. 
Indemnity  the  object  and  limit  ofhumraiKt, 

11.461. 
Indentures,  11.295. 

of  a  fine,  II.  351.  xv. 

India,  misdemesnors  in,  IV.  305. 
Indicavit,  writ  of.  III.  91. 
Indictable,  what,  IV.  218. 
Indictment,  IV.  302.  ii. 

,  copy  of.  III.  126.  IV.  351. 

,  locality  of,  IV.  303. 

Individuals,  oHcnces  against,  IV.  ITS. 
Indorsement  of  bills  and    notes,  D.  4€S. 

IV.  441. 

; of  warrants^  IV.  292, 

Induction  to   a  benefice,    I.  391.  IL31t. 

IV.  107. 
Industriani,  property  per,  II.  391. 
Infamous  witness,  lil.370. 
Infant,  1.463.  II.  292.  462.  497.  IV.  M. 

,  carnal  knowledge  of^  IV,  212. 

,  cognizantc  of,  111.  427. 

,  evidence  by,  IV.  214. 

,  executor,  guardian  of,  II,  505. 

— ,  inspection  of.  III.  332. 

,  in   eventra  sa  mere,    I.  129,  IJOi 

11.169. 
— I — ,  privileges  and  disabilities  of,  I.4«i 
Infeodalions  of  tithes,  11.27. 
Influence  on   elections  to    parliameiit,  I 

178. 
Information,  compounding  of,  IV.  135. 

,  criminal,  IV.  308.  429.436. 

,  ex  officio.  III.  427.  IV.  SOUL 

,  for  charities.  III.  427. 

,  in  crown  office,  IV.  308. 

,  ecclesiastical  courts.  III.  101 

,  exchequer.  III.  261. 

,  nature  of  quo  wibranto,  IV. 

312.441. 

' rem.  III.  262. 

of  superstitious  uses,  IIL4Si 

Informer,   common,  11.437.    III.  161.  !!• 

308. 
Infortunium,  homicide  per,  IV.  182. 
Inheritable  blood,  11.246. 
Inheritance,  II.  1 1 .  201 . 
,  canon.«»  of,  II.208. 
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Inheritance,  estates  of,  II.  104. 

Initiate,  tenant  by  courtesy,  II.  127. 

Injunction  in  eauity,  III.  445. 

Injuries,  civil.  III.  2. 

,  with  and  without  force.  III.  1 18. 

Inland  bill  of  exchange,  11.467. 

Inmates,  IV.  168. 

Inn  of  court  and  chancery,  I.  2.T.  25. 

Innkeeper,  action  against,*  III.  165,166. 

Innocent* s,  Pope,  Valor,  I.  284. 

Inns,  disorderly,  IV.  167. 

Inuendo,  III.  1^6. 

Inofficious  testament,  I.  447.  II.  502. 

Inquest  of  office.  III.  258.  IV.  301.424. 

Inquiry,  court  o/",  1. 4 1 8. 

,  writ  of.  III.  398. 

Inquisitio  post  mortem,  II.  68.  III.  258. 

Insanity  pleaded  by  the  party,  IL  292. 

Insidiatio  vianim,  IV.  374. 

Insimul  computassent.  III.  164. 

Insolvency,  act  of,  11.484. 

Insolvent  debtors,  II.  484.  III.  416. 

Inspection,  trial  by.  III.  531. 

Instalment,  11.312. 

Instance  court.  III.  108. 

Instanter,  trial,  IV.  596.  v. 

Institutes  of  Justinian,  I.  81. 

Institution  to  a  benefice,  1. 390.  II.  23. 
IV.  107. 

,  notice  of  refusal,  when  neces- 
sary, 1. 390. 

Insurance,  11.458.  Ill  74.  IV.  441. 

Intelligence,  sending  to  an  enemy,  IV.  82. 

Interdictum,  III.  442. 

Interesse  Termini,  II.  134. 

Interest  of  money,  II.  454. 

in  India,  II.  464. 

on  bankrupt's  debts,  11.488. 

legacies,  II.  514. 

or  no  interest,  insurance,  II.  459, 

460. 

Interested  witness.  III.  370. 

Interlineation  in  a  deed,  11.308. 

Interlocutory     decree     in     ecclesiastical 
courts.  III.  101. 

chancery. 


III.  452. 


•  judgment.  III.  448. 


Interpleader,  bill  of.  III.  448. 
Interpretation  of  laws,  1.58. 
Interregnum,  1. 196.249.  ^ 
Interrogatories,  examination  on,  III.  389. 

438.  IV.  287. 

■• in  chancery,  III.  449. 

Intestacy,  11.494. 

Intestates,  their  debts  and  efiects,  IV.  425. 

428. 
Intrusion,  information  of.  III.  261. 

on  freehold,  III.  169. 

,  writ  of.  III.  183. 


Inventory  of  deceased's  effects,  II.  510. 

Investiture,  II.  209. 

of  benefices,  II.  23. 

of  hishopricks,  IV.  108. 

• feuds,  II.  53. 

lands,  JI.  5 11 . 

Involuntary  manslaughter,  IV.  192. 

John,  king,  his  resignation  of  the  crown 
to  the  pope,  IV.  107.  111. 

Joinder  in  cferaurrer.  III. .)  15.  xxx. 

of  battel,  III.  V. 

— ; issue.  III.  31 5.  xiii.  IV.  340.  iii. 

Joint-tenancy  in  lands,  H.  igo. 

— ; things  personal,  11.399. 

Joint-tenant,  king  cannot  be,  II.  409. 

Jointure,  II.  137.  180.  v. 

Ireland,  I.  99. 

Irish  peers,  the  privileges  of,  1. 406. 

union,  1. 104. 

Iron,  stealing,  IV.  233. 

Irons,  to  secure  prisoners,  IV.  .'JOO.  522. 

Islands,  II.  261. 

Issuable  terms.  III.  355. 

Issue  at  law.  III.  313,  514. 

,  collateral,  IV.  396.  v. 

,  feigned,  III.  452. 

in  criminal  cases,  IV.  399.  iii.  v. 

equity.  III.  448. 

,  joinder  of,  III.315.  xiii.  IV.540. 

iii. 

,  tender  of.  III.  515. 

Issues  on  a  distringas.  III.  280. 

Itinerant  courts,  IV.  41 1.  422. 

justices,  III.  59.  IV.  422. 

Judges,  1. 267.  III.  25.  IV.  440. 

,  their  wealth  formerly.  III. 410. 

,  assaulting  them,  IV.  125. 

,  how  council  for  prisoners,  IV.  555. 

,  killing  them,  IV.  84. 

' — ,  their  commissions,  1. 267. 

,  threatening  or  reproaching  them, 

IV.  126. 
Judge  at  nisi  prius  may  fine  defendtnU  for 

contempt,  IV.  126. 
Judgment,  II.  xix.  III.  595.  vi.  viii.  zv. 
xxxi.  xxxiii. 

,  action  on.  III.  160. 421. 

,  in  criminal  cases,  IV.375.iv. 

,  property  by,  II.  456. 

,  relieved  against  in  equity.  III. 

457. 
Judices  ordinarii.  III.  515. 
Judicial  power,  I.  267.  269. 

writs,  III.  282. 

Judicium  Dei,  IV.  541,  54S. 

ferri,  aquae,  et  ignis,  IV.  544. 

parium.  III.  550. 

Jure  divino,  right  to  the  throne,  L 191. 

tithes,  11.25. 

Jure,  king  de,  1. 204.  IV. 77. 
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Juris  utrum,  writ  of,  IlL  252. 
Jurisdiction, encroachment  of,  III. 111. 

of  courts,  settled  by  Edw.I. 

425,  496. 

,  plea  to.  III.  501.  IV.  333. 

Jurors,  fining  or  imprisoning,  IV. 36 1. 

,  misbehaviour  of.  III.  376. 

Jury,  .trial  by.  III.  249.  IV.  549.  414. 441. 
Jus  accrescendi,  II.  184.  v. 

—  ad  rem,  11.312. 

—  cororue,  1. 79. 

—  dupUcatum,  II.  199. 

—  fiduciarium,  II.  328. 

—  imaginum,  1. 406. 

—  in  re,  II.  312. 

^  legitimum,  II.  328. 

—  patronatus,  III.  246. 

—  praetorium.  III.  50. 

—  precarium,  II.  528. 
Justice,  free  course  of,  1. 141. 

,  homicide  in  advancement  of,  IV. 


179. 


-,  kinff  the  fountain  of,  1. 266. 
-,  nqnect  or  refusal  of.  III.  109. 
-,  ofrences  against,  IV.  128. 
•  of  the  peace,  ads  of  when  unquaii^ 


Jied,l.55S. 


tuie,  1.354. 
Justice-seat,  court  of,  III.  72. 
Justicies,  writ  of,  III.  56. 
Justifiable  homicide,  IV.  178. 
Justification,  special.  III.  306. 
Justifying  bail,  III.  291. 


'how  protected  by  stO' 


K 


Keeper,  lord.  III.  47. 

Kent,  customs  of,  how  preserved,  II.  84. 

Kidnappinff,  Iv.219. 

Killing,  what  amounts  to  homicide,  IV. 

196. 
Kindred,  how  numerous,  II.  205. 
King,  1. 190.  474.11. 
can  do  no  wrong,  I.  246.  III.  254. 

IV.  52. 

,    ,  compassing  or  imagining  his  death, 

IV.  76. 

,  his  councils,  1. 227. 

^  counsel,  HI.  27. 

-  courts,  contempts  against,  IV. 


124. 


IV.  123. 


•  dignity,  1.241. 

•  duties,  1. 226. 

•  enemies,  adhering  to,  IV.  82. 

•  government,  contempts  against, 
\, 
'  grants,  II.  346. 


124. 


King,  his  money,  counterfoting,  IV.  84. 
palaces,  contempts  against,  IV. 

-  perfection,  1.246. 

-  perpetuity,  1. 249. 

-  person,  contempts  against,  IV. 

-pleasure,  how  understood, IV. 

'  power,  1. 250. 

-  prerogative,  I.  237. 
,  contempts 


123. 


121. 


IV.  122 


98. 


,  felonies  agninst^IV. 

,  his  prerogative  in  debts,  jucigincBts, 

anil  executions,  III.420. 

revenue,  extraordinary^  L306. 

,  ordinacy,  1. 881. 

royal  family,  I.  219.  295. 

,  seals,  11.  346,  347.  III.  47. 

,  counterfeitii^  AT.  83. 89. 

silver,  II.  350. 

sovereignty,  1. 241.  474js. 

title,  1. 190. 

-,  contempts  agu«t,IV. 


123. 


-,  ubiquity,  1, 270. 
-,  injuries  to  or  by.  III.  254. 
-,  levying  war  against,  IV.  81. 
-,  refusal  to  advise  or  assiit  hm, 


IV.  122. 

King's  bench,  court  of.  III.  41.  IV.  265. 
,  justices  of,  killing  theiD,iy. 

Knight,  1.403. 

bachelor,  1. 404. 

banneret,  1. 403. 

of  the  bath,  1. 403. 

garter,  1. 41  o. 

shire,  his  electors,  1. 172: 

how  elected,  1. 178. 

to  be  returned  on  a  lord's  iorv. 

I II.  359.  ^   ' 
Knight's  fee,  I.  404.  410.  II.  62. 
Knighthood,  I.  404.  II.  69.  IV.  437. 
,  how  conferred,  who  homtdtt 

take  it,  1. 404. 
Knight-senice,  II.  62. 


Labour,  foundation  of  property,  II  5 

,hard,IV.370,371.377r 

Labourers,  1.  407.  426, 
Laches,  1. 247. 

of  infant,  I.  465. 

Laesae  majestatis  crimen,  IV.  75.  99 
Laesione  fidci,  suit  pro.  III.  52.  * 
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Liiily,  L  596. 

LiiiH-aster,  t-ouiity  pubtinc  o^,  L  1 J 7. 

,  its   courts, 

ML  7S, 

,  duchy  ofyil's  courti,  IIL  7b» 

Lauds,  n.  16.  17. 

,  property  in,  II.  7, 

Land-tax,  I.  TO9.  IV,  425* 

,  redcmpiUm  of,  h  5 !  5* 

Lapse,  II.  276.  IV.  107. 

Laptied  legucy,  IL  513. 

Larriny^  IV.  529. 

~,  appeal  of,  IV.  3H. 

J  CO  Impound,  IV.  259. 

,  Jroui  the  lioase,  IV,  240. 

— ,  [>erson  IV,  241. 

,  gnunl,  IV.  339. 

' ,  mixedj  IV.  259. 

— ,  only  of  things  [lersooat,  IV.  UJJ* 

— J  p« tit,  IV.  229. 

,  simple,  IV.  229, 

LatheSjL  117. 

Lmtitat,  writ  of,  IIL  286.  xxtit. 

Law,  L  38. 

,  ameniimcnt  of,  statute  for,  IV.  441. 

,and  ef|uity,  courts  of,  how   distin- 
guished, IIL  429. 

,  c;mon,  L  14.  19.  79.  «2,  83.    , 

'- .  civil,  I.  80. 

, —  and  canon,  authority  of,  L  14, 

79.  83.   IV.  421,  423. 

-,  rejected  by  the  En- 


glish nobility,  L  19. 

^  common,  L  65,  67, 

,  divine  or  revealed,  L  49. 

._ -,  oflfences  against, 

IV.  43. 

,  hmHmifihf/orTf  o/*,  L  58. 

,  ftHjdaiJI  44JV.4I8- 

,  French,  IIL3I7.  IV.  416,  4^. 

,  Greek,  III.  331, 

— — ,  GtceknndRnrfmttt  dimdedinto  wriiten 

find  unwriiten^  I,  63, 

,  history-  of,  IV.  407. 

,  Lntin,'in.  319.  IV.  428. 

,  martial,  L  413.  IV.  456. 

,Tnerchiint,  L273.FV.  67. 

J  municipal,  I,  44. 

-^^  of  nations,  I.  43. 

^- -' ,  oflcnces  against  IV.  66. 

-*  nature,  L  39. 

■  parliament,  L  163^ 


side  of  the  chancery,  III.  47. 

— — exchequer,  IIL  45. 

,  statute,  L  85. 

,  unwritten,  I.  6:^,  IV.  408. 

;  waiter  of,  IIL341.  IV.  414.  424. 

,  written,  L  ^S, 

Lawing  of  nmstiS,  111.72. 
Lay  corjioralions,  L  470. 


Lay,  investiture  of  bi^houK,  L  378. 
Lazarets,  escapini^  from,  IV,  162. 
i^ad,  stealing,  IV.  ^Z3* 
Leading  interrogatories,  III.  449. 
Leap-year,  II.  14  J. 
lA'asc'lLan.ii. 

^  [ind  release,  IL339.  ii. 

^-,  entry,  and  ounter,  nile  to  cotifeu, 

III.  204,  xl 

-,  concurrent^  IL  520. 

fif  bankrupt^  IL  488. 

Lect,  IV.  273.411.424. 
Legacies,  I L  512. 

,  subtraction  of,  IIL  98. 

Legal  estates  for  life,  IL  124.  126.  129, 

Le^jsitiue  constitutions,  L  82. 

LejJiiblHtive  (Mjwer,  L  147. 

Legislature,  ht)w  fur  controllable,  L  161, 

Lcfjitimate  chitd,  L  44 64 

Lending,  11.451. 

Ijconmc*^  IV.  98. 

Letter,  demanding  money,  &c.  IV.  144. 

^  missive^  njr  electing  a  bishop,  1. 

379. 


,in  chancery,  111.445, 

,  threatening,  IV.  157.  144. 

Letters,  patent,  II  346. 

Levant  and  couchant.  III.  9.  259. 

Levari  laciaStWrit  of,  I!L  417. 

Levitical  decrees,  I.  435. 

Levying  money  without  consent  of  parlia* 

mem,  L  140. 

war  against  thq  king,  IV,  61. 

Ijcwdness,  IV.  64. 
Lex  manifest  a,  III.  344. 

talionis,  IV.  12. 

Libel,  immoral  or  illegtd,  IV.  150. 

,  UttMffhemoHt  or  tetUHom,  IV,  151. 

. -,  promncc  of  the  jury  in  triahfor^  IV. 

155. 

,  in  ecclesiastical  courts,  III,  100. 

* ,  malicious,  IIL  125*  IV,  150. 

Libermn   legem,  losing,  HI.  340. 404 

348. 
Liberties  or  franchises,  1L37. 
Liberty,  civil,  Lo.  135. 

,  natural,  L  125. 

,  of  the  press,  IV.  151. 

-^  personal,  L  134. 

,    crimes     against, 


IV. 


IV, 


218. 


-.political,  1.125. 


injuries  to,  IIL  127. 


Licence  for  marriage,  1.439. 

from  the  pope,  IV.  1 15. 

of  alienation,  IL  72. 

.  ofalienaHon,  bjf  whom  paid/or^  IL 


76. 


-i/«  rxieni  U.  275. 
-/or  coHege  pnrvhaui,  IL  274. 
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Liceace  for  mortmain^  11.  *269» 

to  administer  oaths.  III.  59. 

.  agree  in  a  fine,  11.350.  xiv. 

Licenced  curate,  1. 894. 
Licensing  of  books,  IV.  152.  439. 
Licentia  concordandi,  II.  550.  xiv. 

loquendi.  III.  299. 

Li^e,  1.567. 

Lieutenant, lord,  1.4l2,4l3.n.  IV.27a 

Life,  1. 129. 

annuities,  11.461. 

,  crimes  against,  IV.  177. 

,  estates  for,  II.  120.  v. 

Ligan,  L593.  in.106. 

Ligeance,  1. 566. 

Light,  II.  14. 

. houses,  1. 264. 

—  presumption,  III.57i. 

Limbs,  1. 130. 

Limitation  of  entries,  actions,  and  indict- 
ments, III.  178.  188.  192.  196.  250.  IV. 
306.308.315.351.456. 

estate,  II.  1 55. 

. ,  statutes  of,  ill.. 506. 

Limited  administration,  11.506. 

fee,  II.  109. 

property,  11. 59 1 . 

Lineal  consanguinity,  II.  205. 

descent,  II.  210. 

.  descent  to  the  crown,  1. 194. 

warranty,  II .  30 1 . 

Linen  stealing  from  place  of  manufacture, 
IV. 238. 

Lip,  cutting  tff,  IV.  207. 

Literary  property,  II.  405. 

Litidous  church,  III.  244. 246. 

Littleton,  1. 72, 73. 

Liturg}',  reviling  of,  IV.  50. 

Livery  in  chivalry,  II.  69. 

^  deed,  U.315. 

law^IL516. 

of  seism,  II.  3 1 1.  i. 

by  attorney,  II.  315. 

Loans,  compulsive,  1. 140.  IV.  436. 

Local  afctions,  IIL  294. 

Locality  of  trial,  III.  384.  IV.303. 

Locks  on  rivers,  destroying,  IV.  144. 

Logic,  it's  effticts  upon  law  and  theology, 
1.33.  n.  58.  IV.  417. 

Lollardy,  IV.  47. 

London,  courts  of.  III.  81. 

,  customs  of,  I.  75, 76.  IL  518. 

,  franchises  of,  not  forfeitable.  III. 

264.  IV.  124. 

,  mayor  and  aldermen  of,  their  cer- 
tificate, IIL  354. 

Lord  and  vassal,  II.  55. 

,  feodal,  II.  55. 

,  EUenboroughk»  act,  IV.  196. 


Lords'  committees  for  courts  of  justicir, 
IIL  57. 

,  house  of,  it's  attendants,  1. 168. 

,  why  the  court  of  last  appeal,  1. 1«. 

,  may  kill  the  king's  deer,  I.  167ji. 

,  spiritual,  1. 1 55. 

,  temporal,  1. 157. 

,  triors,  IV.  259,260. 440. 

Lotteries,  IV.  168. 

,pMicj  discontinued^  1.326. 

Lunatics,  I.  304.  II.  291.  IV.  S4. 995. 

,  cognizance  of,  IIL  427. 

,  marriage  of,  1. 439. 

crimhuUs,  IV.  25.  396. 

convicts,  rV.  25.  ibid. 

Luxury,  IV.  170. 

Lying  in  wait  to  maim,  IV.  807. 

M 

Madder  roots,  stealing  them,  IV.  5t33, 
Madhouses,  1.335. 

fOritfole,  how  inspected,  I.  SOS^ 

Magistrates,!.  146. 

•,  oppres^n  of,  IV.  I4l . 

,  subordinate,  1. 338. 

,  supreme,  I.  358. 

Magna  assisa  ehgenda,  writ  de,  HI.  3.51 . 

carta,  1. 127.  IV.,425.  425. 

,  its  contents,  IV.  423,484. 

Mainour,  IIL  71.  IV.  307. 
Mainpernors,  III.  1 28. 
Mainprize,  writ  of.  III.  128. 
Maintenance  of  bastards,  1. 456. 
children,  1. 447. 


—  parents,  1.454. 

—  suits,  1.428.  IV.  134. 
•  wife,  I.  242. 


Making  law.  III.  545. 
Mala  in  se,  I.  54. 

prohibita,  1. 57. 

Mal-administration    of  government,    IV. 

121. 
Male  prefered  to  female  in  descent,  1. 1»4. 

IL  212. 

line  preferred  to  female,  1. 194. 

stock  preferred  to  female,  II.  S34. 

Malice  express,  IV.  1 99. 

implied,  IV.  200. 

prepense,  IV.  198. 206. 

Malicious  mischief,  IV.  244. 

prosecution.  III.  126. 

Malt-tax,  1.314. 

Malversations  by  colonial  governors  4rc.  IV. 

141. 
Man,  island  of,  1. 106. 
Mandamus,  writ  of.  III.  1 10. 264.  IV.  441 . 
Mandates,  royal,  to  the  judges  in  private 

causes,  L  142.  IV.  486. 


INDEX. 


Manhood,  II.  54. 
Manor^  11.90. 
Mansion-house,  IV.  224. 
Manslaughter,  IV.  191. 

,  conviction  of,  IV.  iv. 

Manstcaling,  IV.  2 1 9. 

Manufacturers,  seducing  them  abroad,  IV. 

IGO.n. 
Manufactures,  encouragement  of,  IV.  428. 
Manumission  of  villeins,  II.  94. 347. 
Marchers,  lords, I.  598. 
Marches,  I.  .'598.W. 
Mareschali,  lord.  III.  58, 

,  his  courts.  III.  68. 

Marine  felonies,  how  clergyable,  IV.  ."573.* 

triable,  IV.  269. 

Mariners,  wandering,  IV.  164. 
Marines,  1.416. 
Maritagium,  II.  70.  135m. 
Maritare,  11.71. 
Maritime  causes.  III.  106. 

courts,  III.  69. 

state,  1.419. 

Mark,  subscribed  to  deeds,  II.  305. 

Market,  1.274.  III.  218. 

^extent  of  the  prerogative  in  creating, 

I.  274. 

,  clerk  of,  his  court,  IV.  275. 

overt,  II.  449. 

-,  sale  of  stolen  goods  in,  I  V.3  63. 


>  towns,  I.  115. 


Marque  and  reprisal,  I.  258. 
Marquesses,  1. 397. 
Marriage,  1. 433. 

,  where  to  be  celebrated,  1. 439. 

-,  clandestine  or  irregular,  I.  439. 


IV.  162. 


421. 


•  contract,  suit  for.  III.  93. 
-,  forcible,  IV.  208. 
-  in  chivalry,  II.  70.  IV.  4 1 8.  420, 


•  socage,  II.  88. 


— ^—  licences  and  registers,  forging  or 
destroying,  IV.  163. 249. 

of  royal  family,  1. 225.*  IV.  1 1 7. 

,  proof  of.  III.  140. 

'• — ,  property  by,  U.  433. 

settlement,  II.  3^4. 

-,  its  antiquity,ll.  138. 


Mary, queen,  how  she  took  the  crown,  1. 1 95, 
Massbooks,  iV.  115. 

Master  and  servant,  I.  423.429.ff.  431. n, 
432.n 

in  chancery.  III.  442. 

,  injuries  to.  III.  142. 

of  the  rolls.  III.  442. 

,  his  judicial  authority, 

III.  450. 

Materia  prima.  III.  522. 

Materna  maternis,  II.  236. 

Matilda^ s  legitimaci/  disputed  by  Stephen, 

I.  200. 
Matrimonial  causes.  III.  92. 
Matrons,  jury  of.  111.  362.  IV.  395. 
Maxims,  I.  68. 
Mayhem,  1. 150.  111.  121.  IV.  205. 

— ,  appeal  of,  IV.  314. 

,  inspection  of.  III.  332. 

Mayors,  IV.  413. 

Measures,  I.  274.  IV.  275.  424. 

,  false,  IV.  159. 

Mediate  states  of  the  empire,  II.  60. 
Medietate,  jury  dc.  III. 246.360.  IV.  128. 

166.278.552. 
Mediterranean   passes,  counterfeiting   of, 

IV.  249. 

Members  of  parliament,  1. 153. 

may  be    sued  by 

bUl,  III.  289. 
Memory,  time  of,  II.  3 1 . 
Menaces,  III.  120. 
Menial  servants,  I.  425. 
Mensa  et  thoro,  divorce  a.  1. 440.  III.  94. 
Mercaloribus,  statute  de,  II.  289. 
Merccn-lage,  1.65.  IV.  412. 
Merchants,  custom  of,  I.  75. 

,  foreign,  1. 260.  IV.  424. 

Mercheta,  II.  83. 
Mere  right,  II.  197. 

,  not  assignable,  II.  290. 
Merger,  II.  178. 
Mesne  lords,  II.  59. 

process.  III.  279.  415. 

profits,  actions  of  trespass  for,  III. 


,  when  good,"  I.  440. 

— ,  fi^gcfor,  in  France  and  Holland^ 

1. 436. 
Marshall  of  the  king's  bench.  III.  43. 

,  custody    of. 


III.  43.  285. 


•  host,  certificate  of. 


III.  334. 

Marshalsea,  court  of.  III.  76.  IV. 276. 
Martial  courts,  1. 416. 
Martial  law,  1.413.  4S6.fi. 
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,  writ  of,  III.  254. 

Metaphysics,  their  effects  upon  law  and 

theology,  11.58.  IV.  417. 
Michel-gemote,  1. 147. 
Michel-synoth,  1. 147. 
Middlesex,  bill  of.  III.  285.  xxiii. 
Migration,  II.  7. 
Military  causes.  III.  103. 

courts.  III.  68. 

M  ■■  feuds,  II.  57. 

offences,  1. 4 1 5.  IV.  101 . 

—  power  of  the  crown,  1. 262. 

-  state,  1. 408. 
■  ■  tenures,  I.  287. 


NDEX. 


Military  leitaiiietii,  J. 4 18, 
Militiaj.<ll0.4l!>,-I13. 
Mines,  L  295, 

■ — ,  destraying  tlipir  work*,  IV-  247, 

,  stealmg  ore  out  of',  IV.  234. 

Minoritv,  none  in  the  kiii^,,  1.  i?'i«. 
MinofH  not  to  &lt  in  jmrlianieiit,  1.  Id'. 

,  coniracU  wttftf  1.  436. 

Miustrclls,  JK  96, 

Misatlvctiturc,  humicide  by,  IV*  182, 
Mbchicr,  midicioua,  l\^  244, 
Misdemesnor,  IV.  u  5. 

,  friiti  of,  IV.  351. 

jifudirci^iion  of  judge,  111,593. 

Misc,  lU.  305.  vj. 

MisPortune,  IV.  26". 

Misnomer  J  III.  302,  IV,  334. 

M  ispl  cad  in  g,  w  h  en  c  n  ret  I  by  v  c-  r  Jiel,I  [  L3  94 , 

MiapnsioDf  IV.  i  19. 

offdony,  IV.  121, 


* treason,  IV.  120. 


Mistake,  IV.  27. 
Misuscr,  II.  1 53, 
Milter  le  droit,  \L  525, 
— ~  I*  estate,  II,  524. 
Mittimus,  IV.  300. 
Mixed  actions,  IlL  iia, 

'  larciny,  IV,  239. 

■ tithes,  11.  24. 

iVIodns  decijninidi,  II.  29. 

Mocrda^  IV,  194. 

MoUiter  manus  im[>osuit,  I  If*  121. 

Monarchy,  I,  49. 

Money,  L  276. 

' -fbate,  exporiingi  IV.  100, 

,  bringing  into  court,  III.  304. 

bills,  I.  170.  184. 

counterfeiting,  IV.  P4.  P8, 

'  expended  for  another,  action  for. 


III.  1G3. 

.  received  to  another's  use,  action 


for,  UL  163. 
Monk,  I.  132. 
Monopolies,  IV.  160.  436. 

• ,  stay  of  suits  therein,  IV*  116» 

Mon*jters,  II.  246. 

Monstrans  de  droit,  III.  256. 

Month,  n.  141. 

Monuments,  11.428. 

Mort  d*anrcstor,  assise  of,  III.  185. 

Mortgage,  II.  157.  IV,  435, 

— ,  how  considered  in   equity,  II. 

158.H.  III.  435. 
Mortmain,  1.  47».  11,268,    IV.  108.  424. 

426.  441. 
MortUBJries,  11,125. 
Mortiio  vadio,  esitate  in,  II.  57, 
Mother-church,  I.  n.T, 
Motion  in  conrl,  IlL  304. 
Moveables,  11.384. 


Moveables,  proj>crty  in,  II,  5. 

Mount,  or  bank,  I.  328, 

Mountebanks,  IV.  167. 

Mulier  piiisnd,  II.  248, 

Midliplictty  of  laws,  it*s  original,  111,3! 

Maud,  IV.  413, 

Muili pit/inn  metah^  IV.  lOO, 

Municipal  Taw,  I,  44. 

Murder,  IV.  1  !>4. 

,  fiiiempts  to,  IV.  196. 

— by  perjury,  IV,  1 38,  1  96- 

,  conviction  of,  IV.  l,  v. 

,  indictment  of,  l\^  ii. 

— -,  when  pardonable,  IV.  194.  400, 

Murdrtini,  III.  521.  IV.  195. 
Muta  ciMium,  11,427. 
Mute,  standing,  IV.  324, 

— ,  odviMng  it,  IV.  126. 

Mutilation,  1, 130.  IIL  121.  IV.  207. 
punishment  by,  IV,  37 7. 


Mntiay-fict,  1.415, 
Mutual  debts.  III. 305. 

N 

Namium  vctitiim,  vel  repetitum,  HI.  1  49. 
Nationid  debt,  L328.  IV,  440. 
Niitions,  law  of,  I.  45.  IV.  66. 
Nutivi,  11.94. 
Natural  liberty,  I.  125. 

life,  L  132.  II.  121- 

^ personjs,  1, 12X 

Natiiral»tjorn  subjects,  1,366,371. 
Natnridization,  1.574,  11.250. 
Nature,  crime  agaimt,  IV.  215. 

,  guardian  by,  I,  461. 

' ^,  law  of,  1.39. 

Navigation  acts,  I.  419.  IV.  439. 
Navigationi,  deatroving,  IV.  244, 

— ,  hard  labour  for  the 

of,  IV.  371. 
Navy,  articles  of,  L  420,' 
Ne  adniittas,  writ  of,  III.  248. 

—  exeat  regnum,  1, 137.  2i;6.  IV. 

—  injufite  vexes,  writ  of,  111.234. 
Necessity,  IV.  ST. 

1 ,  homicide  by,  IV,  178, 

Negative  in  cor[>o rations,  L  478. 

—  of  the  king,  1. 154.  474,ii, 

Neglect  of  duty,  action  for,  III.  isa. 

Negligence  of  o  Hi  tern,  IV.  1 4o,* 

Negligent  escafic,  111.415.  IV,  130. 

Negro,  I.  127.  425.  II.  402. 

Neife,  IL*>4. 

Nembda,  III.  350. 

New  assignment,  IIL  311. 

trial,  IIL  387.  393.«.  IV. 

cogtj  of.  III.  .395. 

• —  in  trimina/  prosrvulion^  IV.3<si, 

Newfou ndiand,  judicature »» ,  I V.  304 . 


IN 

News,  false,  IV.  149. 
Next  of  kin,  11.224- 

Nient  culpable,  plea  of,  iV.  559. 

Night,  burglan'  in,  what,  IV.  224. 

Nit;ht walkers,  IV.  '292. 

Niiiil  dick,  judgment  by.  III,  1296,  391. 

— ^,  return  ot,  to  writs,  III.  282.  xvii. 
^ debut,  iileo  of,  IIL  305. 

Nisi  prim  J  courts  of.  III.  58. 

^.justiceti  of;  IILgo,  IV,  269, 

,  recftrdj  111.356. 

'^  trial  lit,  I i 1. 353.  IV.  551. 

,  writ  of,  III.  554.  xiii. 

Nobility,  L  396. 

*— — ,  it's  mes,  L  1 57. 

Nocturaal  crimes,  how  preventcil  or  re- 
sisted, IV.  180. 

Non  assumpsit.  III,. "05. 

' infra  3cx  annos,  ML.iOB. 

compos  mentis,  1.304.  11.497.  1V.24. 

395. 

cul,  IV,  .T39. 

cul[>abilis,  plea  of,  111.305.  IV.  339, 

deuiniando,  prescription  de,  11.  31. 

est  facuiin,  plea  ol^  IH.  305. 

est  inventiis,  return  of,  I II.  283*  xviii, 

xix.  xxiii. 

obtitante,  1.342.  11.273.  IV,  401. 

397. 
Non-claim  in  fines,  11.354. 
— - — - —  of  infants,  1. 465. 
Nonconformitv,  IV.  51.  432. 
Nonjuror,  IV.  124. 

Non-payment  of  ecclesiastical  dues,  111.89. 
Non-residcncc,  U.  322. 
Nonsuit,  ill.296,316.576.  vi. 

Noniiscr,  IK  1S3, 

Northern  borders,  rapine  on,  IV.  244. 
Northumberland,  theft  in,  IV.  238. 
Norman  conquest,  1.99.  IV*  414,  415. 

isles,  I,  107. 

Norwich  tnjratwtty  L  2S4, 

Nose,  cutting  off  or  slitting,  IV.  207.  247. 

377. 
Not  gtiilty,  plea  of,  III.  305.  xiii.  IV.  338. 

iii. 
Note  of  a  fine,  11. 351,  xv. 

—hand,  11.-167. 

Notice  in  ejectment,  111.203.  x. 

rkftrilTil     nil    %'^'T 

Nul                                          ^^^^^^^1 

— *-  tort,  plea            .  305.                      ^^^^^^H 
Nuncupative  wi  11^,  11.500,                     ^^^^^^H 
Nurture,  guard ian  fur,  1.461.                          ^^^f 
Nusancc,  abatement  of,  II L  5.                         ^^^H 

iirtvutp    HI    '■^IK                                          ^^^^^ 

Oath  ex  officio,  IIL  loi.  447.                        ^^B 

of  the  party,  111.382.  437.                            V 

Oatlis  to  the  govennucnt,  refusal  or  ne-            ■ 
gleet  to  take  them,  I.  3(i8.  IV.  11 6,  11 7.            H 

H 

— ■  -  vujiuiitarj^  uuu  CAirajuuiicim,  i  v  .  1,57*              ^H 
Obedience  to  parents,  1.452.                              ^^^B 
Objects  of  the  laws  of  England,  1. 121.            ^^H 
Obligation  of  human  laws,  1,57.                       '^^H 

-^- — ,  or  bond,  11.340.  xiii.  III.  xxW.      ^^H 

Obstructing  of  procei*s,  IV.  129.                               H 
Occupancy,  11,  3.  8.  258.  262. n.  400.                        H 
— —  of   incorporeal  ht'redilamfntr^            ^| 

II.  260.                                                                          ^^M 

(kin rcht^  Stixon,  I V . 4 1 0.                                       ^^H 
Odlml  ngh t,  I L  4 5 .                                               ^^H 
Odto  ct  atia,  writ  de,  IIL  128.                          ^^H 
Occouomy,  public,  offences  against,  IV.           H 
162.                                                                    J 
Office  found.  III,  259.                                      ^^| 

Officers,  nrrcst  by,  IV.  292.                                ^^B 
,  killing   theui   in  executing  their             ■ 

office,  IV,  200.                                                     ■ 
of  courts,    their  certificates,  ill.            H 

3^Q.                                                               ^^H 
—  refusal  to  admit.  III. 264,                     ^^H 

Officer,  L  272.  II.  36.                                       ^^H 

Officio,  oath  ex.  III.  10 L.  4  17,                           ^^H 
Oleron,  laws  of,  I.4l9.ti.  IV,  42j.                   ^^B 
Opcninjj  council,  III.  366.                                    ^^B 
Oppression  of  crown,  how  remedied,  f,            fl 

Option  of  the  archbishop,  1. 581.                     ^^H 
Optional  writ.s  III.  274,                                      ^^H 
Orchards,  robbing  of,  IV.  233.                         ^^H 
Ordeal,  trial  by,  IV.  4.ii.  342.  414»  435,          ^^| 
Order  of  sessions,  IV.  272.                                ^^H 
Orders,  holy,  L  388.                                                 H 
Original   contract   of   king  and   people,       ^^H 
1,211.233,                                                             ^^1 

—  toprodtwe  booh,  ^^c,  111,382. 

Novel  diMeisin,  assise  of,  III.  187. 
Novels  in  the  civil  law,  1.81. 
Nudujii  pactum,  11,  445, 
Nul  di&seifiin,  plea  of,  HI.  505.  ILxviii. 
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Original  of  a  deed,  II.  296. 

prdcess.  III.  279. 

writ,  III.  272.  ix.  xvi. 

Orphanage,  II.  519. 
Ostium  ecclesijB,  dower  ad.  II.  132. 
Overseers  of  the  poor,  I.  359. 
Overt  acts  of  treason,  IV.  79.  86.  357. 

,  market,  II.  449. 

,  pound,  III.  12. 

Ouster  of  chattels  real,  III.  198. 

freehold.  III.  1 67. 

Ousterlemaiu,  II.  68. 

Outlawry,  1. 142.  III.  284.  xix.  IV.  319. 

Owling,II.421.  n.  IV.  154. 

Ownership,  reputed,  II.  488. 

Oyer,  III.  299.  xxviii. 

and  terminer,  commission   of,  IV. 

269.  i. 
,  justices    of,    killing 

them,  IV.  84. 
Oye2,IV.340.- 


Pains  and  penalties,  act  to  inflict,  IV.  259. 
Pais,  matter  in,  II.  294. 

,  trial  per.  III.  349.  IV.  .549. 

Palace  court,  III.  76.n. 

Palatine  counties,  1. 117.  IV.  451. 

,  their  courts,  HI.  79. 

Pandects,  I.  81. 

'  discovered,  I.  17.81. 
Panel  of  jurors,  III.  354.  IV.  302.350. 
Pannage,  111.  7  2. 
Papal  encroachments,  IV.  104. 

process,  obedience  to,  IV.  1 1 5. 

Paper  book.  III.  317.  407. 

credit,  I.  330.   11.466.   IV.  441. 

Papirian  code,  1. 81. 

Papists,  children  of,  1.449.  451. 

,  incapacities  of,  II.  257.  293.  IV. 

57.  n. 


Parental  power,  1. 452. 

Parents,  &c.  their  consent    to  marriage, 

I.  437. 
Pares  curtis,  II.  54. 

,  trial  per.  III.  350. 

Parish,  1. 112. 

Parish-clerk,  I.  595. 

Park,  II.  58.416. 

Parliament,  I.  141.  147.  189.  n.    IV.  412. 

425.  428. 

-  court  of  the  king  in,  IV.  259. 


,  laws   against,  IV.  55.  57.  «.  87. 
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Paramount,  lord,  II.  59. 91. 

Paraphernalia,  11.455. 

Paravail,  tenant,  II.  60. 

Parcels  in  a  conveyance,  II.  i.  ii.  iv. 

Parceners,  II.  187. 

Parco  fracto,  writ  dc.  III.  146. 

Pardon,  IV.  316.337.  376.396. 

for  discovering  accomplices  or  re- 
ceivers, IV.  331. 

not  pleadable  to   impeachment, 

1.354.  IV.  261.539.440. 

Pardoning,  prerogative  of,  1. 269.  IV.  397. 

Parent  and  child,  1. 446. 

injuries  to.  III.  140. 

Parentage,  settlement  by,  1. 362. 
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-,  disuse  of,  IV.  437. 

-  of  France,  I.  147. 
-,  power  of,  I.  160. 

-  rolls,  1. 181. 
>,  summons  of,  1. 1 50. 1 88.  n. 


Parliamentum  indoctum,  1. 177. 
Parol  conveyances,  II.  297. 
,  demur  of.  III.  300. 

evidence.  III.  369. 

or  pleadings,  III.  293. 

Parricide,  IV.  202. 

in  France,  IV.  205. 

Parson,  1. 384. 

imparsonee,  I.  391 . 

Parsonage,   when  it  may  not  be  demited, 

II.  321. 
Particular  estate,  II.  165. 

■  tenants,  alienation  by,Il.  274. 

,  m  of,  III.  301. 

Parties  to  a  deed,  II.  298.  ii.  iii. 

fine,  II.  555. 

Partition,  II.  185.  n.  189. 

,  proceedings  for,  in  eqtsity,  •!!. 
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-,  deed  of,  11.325. 
-,  writ  of,  II.  189.  III. 
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Partnership  cognizable  in  equity.  III.  457. 
Passports,  I.  260. 

,  violation  of,  IV.  68. 

Pasture,  common  of,  II.  3^. 

Patents,  II.  346. 

for  new  inventions,  II.  407.  ii.  IV. 
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■  of  peerage,  I.  400. 
—  precedence.  III.  28. 


Patent  rolls,  II.  346. 

writs,  II,  346. 

Patema  patcrnis,  II.  236. 

Patriam,  trial  per.  III.  349.  IV.  349. 

Patronage,  II.  21. 

,  disturbance  of,  III.  242. 

Pauper-causes,  III.  400. 

Pawns,  II.  452. 

Pawnbroker's  ticket,  forging,  FV.  158- 

Pawning  another's  goods,  I V.  1 58. 

Payment  of  deceased's  debts,  II.  51 1 . 

money  into  court,  III.304. 

Peace  and  war,  right  of  making,  I.  257. 
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Peace,  breach  of,  IV.  142. 

,  clerk  of,  IV^272. 

,  commission  of,  1. 351.  IV.  270. 

,  conser\'ation  of,  1. 349. 

,  justices  of,  1.349.  IV.  270.  282.  290. 

292.  428. 

■  ,  conviction  by,  IV.  281. 

,  offences  against,  IV.  142. 

,  security  for,  IV.  251.  254. 

,  the  king's,  1. 118.  268.  350. 

Peculatus,  IV.  122. 

Peculiars,  court  of,  III.  65, 

Pecuniary  causes  in  ecclesiastical  courts, 

III.  88. 

legacies,  11.512. 

Peerage,  benefit  of,  in  offences,  IV.  367. 
,  by  writy  descent  ofy  I.40K 

creation  money ,  I.  402, 

Peeresses,  I.  401. 

Peers,  great  council  of,  1.227, 228. 
— ,  hereditary  counsellors  of  the  crown, 

I.  227. 
,  Irishy  their  precedency,  and  seat  in 

the  House  of  Lords,  1. 157. 

,  limitation  of  their  number,  I.  157. 

,  house  of,  1. 155.  III.  57 

— ,  pedigrees  of.  III.  106. 

,  privileges   of,   1.401.    III.  359.  IV. 

253.  273.  367. 

,  protests  of,  1. 168. 

,  proxies  of,  I.  168. 

,  trial  by,  1. 401.  IV.  260.  348. 

Peine  forte  et  dure,  IV.  325. 

Penal  statutes,  I.  88.  IV.  429. 

Penalty  of  a  bond,  III.  435. 

Penance,    commutation  of,  IV.  105.  217. 

276. 

for  standing  mute,  IV.  325. 

in  ecclesiastical  courts,  IV.  105. 

275.  568. 
Pendente  lite,  administration,  II.  503. 
Penitentiary  houses,  IV.  371. 

at  Milbank,  IV.  372. 

Pension,  ecclesiastical,  1. 281.  II.  40. 

from  the  crown,  1. 176. 

,  duty  on,  I.  327. 

-—  from  foreign  princes,  IV.  122. 

Pensioners  excluded  from  the  house  of 

commons,  I.  175. 
People,  I.  366. 
Per  et  cui,  writ  of  entry  in.  III.  181. 

—  my  et  per  tout,  seisin,  II.  182. 
quod.  III.  124. 

,  writ  of  entry  in.  III.  181. 

Peremptory  challenge,  IV.  355, 396. 

— mandamus.  III.  111.26.5. 

—  writ.  III.  274. 

Perfection  of  the  king,  I.  246. 
Performance,  partial,  II.  448. 
Perjury,  IV.  137.  138.  ». 


Perjury  in  capital  cases,  IV.  138.  196. 

,  French  law  respecting,  IV.  138. 

,  necessary  evidence  to  convict  of, 

IV.  358. 
Permissive  waste,  II.  281. 
Pernancy  of  profits,  II.  163. 
Perpetual  curate,  I.  394. 
Perpetuating  the  testimony  of  witnesses. 

III.  450. 
Perpetuity  of  the  king,  I.  249. 
Persecution,  religious,  IV.  46.  428.  432. 
Person,  injuries  to.  III.  119. 

,  larciny  from,  IV.  241. 

,  offences  against,  IV.  177. 

Personal  actions,  ill.  117. 
,  where  they  die  with  the 

person.  III.  302. 

assets,  II.  510. 

chattels,  II.  387. 

security,  1. 129. 

things,  II.  384. 

tithes,  II.  24. 


Personating  others  in  courts,  &c.  'IV.  128. 

proprietors  of  stock,  IV.  248. 

Persons,  artificial,  I.  123,467. 

,  natural,  I.  123. 

,  rights  of,  1. 1 22. 

Peter-pence,  IV.  107. 
Petition  of  appeal.  III.  4.54. 

bankruptcy,  11.480. 

right,  I.  128.  III.  256.  IV.  437. 

Petitioning  creditor's  debt,  and  bond,  11. 
480. 

-,  proof  of,  11,481. 


—,  right  of,  I.  143.  IV.  147. 
-,  tumultuous,  1,  143.  IV,  147. 
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Petty  bag  office.  III.  49. 
constables,  1. 355. 
jury.  III.  351. 
larciny,  IV.  229. 

scijeantcy,  II.  81. 

session,  IV.  272. 

treason,  IV.  75. 203. 

,  punishment  of  females  in, 

IV.  204. 
Pews,  II.  429.     . 
Physicians,  &c.  III.  122.  IV.  197. 
Piepoudre,  court  of.  III.  32. 
Pi^u8,II.  159. 
Pillory,  IV.  123.  w.  377. 
Piracy,  IV.  71. 

Piscary,  common  of,  II.  34.  40. 
Placemen   excluded  from   the  house  of 

commons,  1.175.  IV.  440. 
Plagiarii,  IV.  219. 

Plague,  irregularity  during,  IV.  161. 
Plaint,  III.  273. 

,procesMupon,  111.285. 

Plaintiff,  III.  25. 

,  death  of  one.  III.  302. 
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Plantatiom,  I J  07. 

-^- » destroying  of,  IV.  246. 

Plants,  destroying rtf,  IV,  24  7. 


-, stealing  of,  IV.  235. 


PiuU  expoHiiig,  IV.  100. 

pica,  at  law,  II,  xviii,  IIL  501.  xii.  xxix. 

ill  bar  of  execwtion,  IV.  .596.  v. 

equity,  111.445. 

— ^ — ,  to  indictment,  IV.  .5.52. 357.  n.  iii. 
Fhading  several  nmlterty  III,  J08. 
Plcadinirs,  111.2113.  IV.  427. 
Pleas  of  the  crown,  IIL  40.  IV.  2.  424. 
Pleasure  of  the  king,  how  understood^  IV, 

121. 
Plebisclla*  1. 80. 
Pledge,  II.  452. 

,  estates  in,  IL  157. 

Pledges  of  appearance,  HI.  280.  x.xvii. 

,  battel.  III.  V. 

^,  prosecution,   U.  xiv.  xvii,   HI. 

275,  i.  in.  ixj  x.  xvii, 
Plegji  de  pro&equendo  in  replevin,  IIL  147. 

retorno  hatiendo,  111.  147* 

Plena  probatio,  III.  J71. 

Plenarty,  111.243. 

Plcnnni  dominium,  11.312. 

Plough' bote,  II,  35. 

Plundering  tMpi  i«  d'uirett,  IV.  944. 

Pluries  habeas  corpus.  111,  135. 

,  writ,  111.  283.  xix,  IV.  319. 

Pocket-aheriifs,  1. 342. 

Poiioning,  IV.  196, 

Police,  offences  against,  IV.  162. 

Policies  of  inisurancej  II.  458.  IV,  441. 

^-- ,  court  of,  111.74. 

Political  liberty,  1. 1 25, 

Fo/Zfltrdj,  IV.98. 

PoD  deed.  11.  296. 

Polls,  challenge  to.  III.  361,  IV.  552. 

Polygamy,  L  436.  IV.  163. 

Pone,  writ  of,  111.34.  37.  195.  280.  ii.xvii. 

Poor,  I.  359* 

Poor-laws,  I.  131.  35^,  IV.  432. 

Poor-settlemenli,  1.362. 

Pope,  bis  authority,  bow  abolished,  IV,  104, 

419-428,  430. 

en croachm  ent,  1 V .  i  o  4 . 4  2 1 , 4  24, 


425. 


87*115. 


Popery,  IV.  55. 


jurisdiction,   defending  it,  IV. 
reconciliation  to,  IV.  87. 


Popi»h  books,  importing  or  selling,  IV.  1 15, 

priest,  IV.  57.  87.  115. 

recusants,  IV.  56.  124. 

^  seminaries,  education  in,   I,  451. 


IV.  55.  U  5, 


-,  maintaining,  IV.  1 1 5. 


Popubir  actions^,  IL437.  Ill,  161. 
/^orliTamri,  11.414. 


Portions,  methods  of  rai&ing,  IV,  vii, 

if  tithes,  n.  28. 

Port-reeve,  IV,  41.3. 
Ports  and  havens,  1.264. 
Positive  proof,  111.  371  * 
Posse  comitatus,  1.345. 

^  nec!*^ting  to  joia,  IV.ia 

Possess! o  fratris,  it.  228. 
Possession,  actual  right  of.  III,  ISO. 

,  aiiuai,  IL  1 99. 

,  apparent  right  of.  III.  1  77. 1 79. 

,  etitates  in,  II.  IG3. 

^,  naked,  U,  1 95.  IIL  177, 

,  pro  pen  V  in,  II.  389. 

,  right  ot^,  II.  196. 

,  writ  oi;  III.  202, 4 1 2.  XV 

Possessory  action,  II,  1 98,  HI.  l  so. 

Possibilities  not  assignable,  II.  29a. 

Post,  writ  of  entry  in,  IIL  1 82. 

Post  disseisin,  wnt  of,  III,  188. 

Postea,  IIL  3a6,xiii. 

PoHt-finc,  JL  350. 

Posthumous  children,  I.  150.  11.  tG9, 

Post-letters,  stealings  IV.  2J9, 

Po^t-man  in  the  exchequer,  UI.28. 

Post*ofEcc,  1.322. 

,  misbehaviour    of   its    ofEicert, 

IV,  234. 
Pound,  III,  12, 
Poundage,  1.316,  IV.  437, 
PourHl-breach,  III,  146. 
Pow-*iike,  cutting,  IV.  244. 
Power  of  the  crown,  I,  250. 

—- parent,  I.  452. 

Poyning's  law,  I,  102,103. 
Praecipe,  writ  of,  IIL  274. 

— in  en f lite,  writ  of,  IIL  195, 

^ common   recoveries,    IL  3 

xvii, 

,  fines,  IL350.xiv- 

— — ,  tenant  to.  III,  182, 

Praemunire,  IV.  103.  428, 
Prmtor's  edicts,  L  80, 
Pre-audience,  III.  2B. 
Prebendary,  I,  583. 
Precedence,  IL  224.  272,  IIL  105. 

of  royal  family,  L  225. 

;  patent  of.  III.  28, 

',  table  of,  I.  405. 

Precedent  conditions,  II.  154, 

Precept  of  election  to  parliajiicnt,  L  177J 

Pre-contract,  L  434, 

Predial  tithes,  IL  24. 

Pre-emption,  I.  287,  IV.  1 16.  424.  439. 

Pregnancy,  plea  of,  IV,  394. 

^^ — ,  trial  of,  L  456,  IV,  395. 

Premier  sen  cunt.  III.  28. 
Premises  of  a  deed,  ii,  298.  i.  ii,  iii. 
Prerogative,  L  141,  237.  252,     IV,  43 1 

452. 
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Frerogative,  causes  of  its  increiise  nnd  clc^ 
dine,  IV.  435* 

-,  comparative  review  of,  1.536, 


IV.  440. 


-,  contempt Ji  against,  IV.  122. 
-,  copy  rights,  II.  4ro. 
-  courL>lI.  509*  111.65, 
<-,  felonies  against,  IV^.  U6. 
-,  property  by,  II.  408. 
=^  wrlls^  L  107* 


Prescriptioii,  II.  iiCj. 

,  eor|XJrations  by^  L  473. 

,  time  of,  II.  3 1 .' 

Presentation  to  benefices,  I.  ,'>89.  11.25, 
Prc&entfltive  aJvowsons,  II,  22, 
Presentment  of  copyhold  surrenders,    IL 

369. 

-^— ^ ^i//f  for  acrrplance^  11,469. 

oil ences,  I  V^  30  j . 

President  of  the  coiinci!,  I,  'iJO. 
Pressjiberty  of,  IV-  151. 
Pressing  of  seam  en,  I.  418. 

to  death,  IV.  328, 

Presumptions,  IIL  571. 

Presumptive  evidence  of  felony,  IV.  J 58. 

heir,  H,  208. 

Pretended  titles,  selling  orbujring,  IV. 136. 
Pretender  and  his  sons,  treasons  relating 

to,  IV.  91, 
Prevention  of  crimes,  IV.  25K 

,  homicide  for,  IV.  1 80. 

Price,  11.446.454, 
IViest,  I.  .188. 
Primae  preces,  1. 18 1. 
Primary  convevaiices,  II,  50D. 
Primer  fine,  II.  '550* 

seisin,  11.66,87,  1V.418. 

Primogeniture,  L  194,   11,214.  IV.  421. 
Prince  of  Wales,  I.  225. 
Princes  of  the  blood  royal,  I,  226. 
Princess  of  Wale*,  violating  her,  I.  225. 

IV.  81, 

-*—  royal,  I.  225, 

. .violating  her,  1.225. 1V.81. 

Principal  and  accesaorv,  IV.  34, 

challenge,  ill. 365. 

Prior,  1,155. 

Priority  of  debts,  II.  511, 

Prisage,  L  515. 

Prison,  breach  of,  IV,  150. 

Ffittmcri^fuU  defence  nL  IV.  oS5, 

^ —  iM  France,  IV.  359, 

Prit.  IV.  539. 

Private  act  of  parliament,  1.86,  II,  544. 

. nusauce,  III.  a i e. 

. penona,  arrest  by,  IV.  292, 

wrongs,  III.  2, 

Privately  stealing  from  the  person,  IV.  242. 
Privies  lo  a  fine,  II.  355. 
Privilege,  L  272. 
,  bill  of,  111.289. 


Privilege  from  nrresti.,  HK289. 

of  parliament,  I.  164. 

— ,  writ  of,  I,  I  GO. 

Privileged  places,  IV,  129. 

villenage,  II.  98. 

Privilegia,  L  46. 

Privilegiiiui  clericale,  IV.  565. 

— -^ ,  property  propter.  11,394, 

Privy  council,  L'J2% 

counsellor,  killing  or  attempting  to 

kill,  1. 232.  IV,  100, 

'<- — ►  pnrse,  1.  334, 

seal,  il.347. 

signet,  11,347. 

^ — ,  ft^»'fiing  them,  IV,  d9. 

tithes,  I.  .788. 

— —  verdict,  III. 377.  IV.36, 
Pri^e  causes,  II L  508* 

— ,  commission  of.  III.  (J9. 

courts  111,  i08. 

/Wi/mgr,  IV.  183, 

Probible  presumption,  III,  379. 
Probate  of  will,  II.  508. 
Procedendo,  writ  of,  I.  353,  III,  109, 
Process,  civil,  HI.  279.  xvi, 

*- ,  criminal,  IV.  318, 

J  obbtructing  it's  cxecmjon,  IV,  129, 

Prochdn  amy,  L  464, 

Proclamations  by  the  king,  1. 270.  IV.  431. 

of  a  fine,  11.352,  xvi, 

estrays,  1, 29fl, 


111,444. 


3l<J, 


-  on  attachment  in  chancery, 

-exigent,  III.  284.  xix.  IV 

-,  the  riot  act,  IV,  143. 
-,  writ  of,  HI.  284.  xxi. 


Proctor,  III,  25. 
Procuration  money,  IV.  IS7. 
Protligals,  1,305. 
Profaneness,  IV,  59, 
Profert  in  curia,  III.  xxviii. 
Profession,  religious,  I.  1.73. 
Professor  of  the  laws,  his  duty,  1, 35. 
Profits  of  courts,  1. 289. 
Procress,  royal,  IV.  411 , 
Prohibition,  declaration  in.  III,  1 IJ. 

— ,  writ  of,  III.  112. 

0/  waste,  lU.  227. 

Promises,  III,  158. 
Promissory  note,  IJ,  467. 
Promulgation  of  laws,  I.  45. 
Proofs,  TIL  368. 

in  ecclesiastical  courts,  III,  1 00. 

— o/"  tettamcni  in  form  of  (aw,  11.508. 

Proper  feuds,  IL  58, 
Property,  I.  138.  IL  1, 2. 

,  crimes  against,  IV.  230. 

,  injuries  to  personal.  Ill,  N4, 

real.  III.  167. 

,  right  of,  IL  197,  III,  19U. 
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Qiuiik  with  child,  l\\M9S, 

Quiet  enjoyment,  covenant  for,  II.  x* 

Quinto  exBctiis,  III.  283,  tx.  IV. 31 9, 

Qiiit-claioi,  II,  xv. 

Quit-rents  J  11,42. 

Quo  minus,  writ  of,  HI.  -16%  296.  xxiv. 

Qtio  warranto,  information  in  nature  of, 

1.485.  111.263.  1V.3U.44K 

,  writ  Oi;  111.262. 

^— ,  limUatioHJt  irif  III*  264* 
Quod  ei  deforciat,  writ  of,  1 1 1.  193, 

^,  pcrinitmt,  writ  of,  III,240. 

-,  prostemere,writ  of, III. 

321, 
Quonmi  clause,  in  commUsioni,  I.  351. 


R 

UachiTHhurgii,  IV.  350, 
Rack,  IV.  5  25, 
Rack-rent,  iL4j. 
Rank,  modus,  II,  so. 
Ransom,  II.  402.  IV.  380. 

« 6iif,  ill  43€. 

Rape,  appeal  of,  IV.  SI 4. 
— ^—  in  counties,  L  1 17, 

of  women,  l\^  2 1 0, 

Rapina,  IV.  24.7. 

Rasurc  in  a  deed^  11.  308. 

Rata,  church  and  chapel^  IIL  fl2. 

RationabiH   parte  bonorura,   writ  de,  11. 

492, 
^^ — — ►  writ  of  right  de,   III. 

194. 
Batiooabilis  dos,  II,  134, 
Ravishment  of  children,  HI.  t41, 

ward,  ML  14 U 

; wife,  HI.  139. 

Reading  of  deeds,  IL  504, 

on  claim  of  clergy,  IV.  367. 441. 

Real  actions,  IIL  117. 

,  assets.  II,  244,302. 

— ^,  chattels,  11, 386, 

— — ,  composition  for  tithes,  IL  88, 

,  things,  II.  16. 

Reason  of  the  law,  I,70. 

Reasonable  part,  IL  492.  516.  IV.  408. 

424. 
Reassurance,  IL  460, 
Rebel  lion » commission  of^  IIL  444. 
Rehutter,  111,310. 
Rccal  of  suhjects  from  abroad^  L  366,  JV. 

122.  I60,* 
Recaption,  IIL  4.  IV.  363. 

,  writ  of.  111.  15L 

Reeeiviiig  stolen  goods,  IV.  132. 

tioi^n  haitk  noUi^  4^.,  IV,  133. 

Recitals  in  a  deed,  IL  398.  iv^ 

VOL.  IV, 


Reclaiiaed  animals,  IL  39 1 . 

— ^ ,fehny  of,  lL3flJ. 

Reciuti<m„lV,  138. 

Recognizance,  11.341. 

— — *  for  the  peace  or  good  he- 

haviuur,  IV*  252. 
— -  in  nature  of  statute  staple, 

IL  160,  342.  IV,  431. 

of  bail,  IL  391 .  X?. 

-  fine,  H.  XV.  xvi. 


Recompence  in  value,  IL  359. 
Reconciliation  to  the  pope,  &c*  IV.  87. 
Record,  I.  6D,  HI.  21.  IV,  426, 

.1 -^  assurance  by,  IL  344. 

-J  court  o(^  HI-  24, 

^-^- ,  debt  of,  II  465. 

,  imbezzling  of,  IV.  1 38. 

of  actions,  IIL  x^iii.  IIL  317.  it. 


14B. 


forcible  entry  or  detainer,   IV* 
riot,  IV.  147* 


-,  trial  by,  IIL  5.50. 
-,  vacating  of,  IV.  128. 


Recordari  fada&  loquelam,  111.34.37*  191. 
Recovery,  ocmimon,  IL  U  6.  37 1 .  337.  xvii, 

IV,  429. 
against  king't  dmte  in  taU,  IL 

362, 
withoui   a  good  tenant  to   the 

pratcipi^  IL  363, 

— '• ^-  in  value,  11.359.  xix. 

,   reversal   of,   when  suifered  of 

copyhold,  11*368,  111,  166.* 
-,  roll,  II.  358,  xvii. 


Recreant,  1H.340*  rV,348. 

Rector  of  a  church,  1. 384, 

Rectorial  tithes,  I,  388. 

Recusants,  popish,  IV,  55.  124* 

Recusatio  judicis,  III.  361, 

Reddendum  of  a  deed,  ii.  299.  i.  iif* 

Re^isseiiiir},  writ  of.  III.  188. 

Redrc«s  of  injuries,  IIL  2. 

Reference   to   masters  in   chancery,   IIL 

455. 
Reformation  of  reliirion,  IV.  450. 
Refusal  of  a  clerk,  1,  389. 
Regalia  majora  ct  minora,  L  241. 
Regard,  court  of,  IIL  72., 
R^ardant,  villeins,  IL  95. 
Rcgarderi,\\l.l2, 
Regent,  1.240. 

— ,  queen,  1.219, 

Register  of  deeds,  IL  343, 

— > marriages,  IV.  163. 

. seamen,  L  419.  * 

lAifj,  L  420. 

Registrum  ommum  brevium,  IIL  183. 
Regnant,  queen,  L  919. 
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Remting,  IV.  160. 
Rejoinder,  HI.  310. 

in  error,  III.  xxxiii. 

Rehearing,  III.  453. 

Relation  back  in  bankruptcy,  II.  486. 

forfeiture,  IV.  381.  386, 


387. 


judgments.  III.  420, 421 . 


Relations,  private,  I.  428. 

,  public^  I.  146, 
Relative  rights  and  duties,  1. 123.  146. 
Relator,  in  informations.  III.  264.  427. 

IV.  308. 
Release  of  lands,  II.  324.  iii. 
Relief,  II.  56.  65.  87.  IV.  418.  420,  421. 
Religion,  offences  against,  IV.  43. 
Religious  impostures,  IV.  61. 
Rem,  information  in,  III.  262. 
Remainder  in  chattels  personal,  11.398. 
of  lands,  II.  164. 

,writ  of  formedon  in,  III.  192, 
Remedial  part  of  laws,  1. 55, 

•  statute,  1. 86. 
Remise,  II.  xv. 
Remitter,  III.  19.  21.  190. 
Removal  of  goods  fraudtdentlif  to  avoid 

dittress.  III.  \\. 
— ,  auitHng  in  such,  III.  1 1. 
— ^  of  poor,  1. 362.  n.  364. 

ScokA  and  Irish,  I.  362. 


Rent,  11.41,42.  57.  299. 

—  charge,  II.  42. 
.remedy  for,    111,6,  206.  231.   IV. 

441. 

fee/arm^  II. 45. 

;  seek,  II.  42. 

— — ^  service,  11.41. 

—  subtraction  of.  III.  230. 
Repetition  of  slander.  III.  125. 
Repetitum  namium.  III.  149. 
Repleader,  III.  395. 
Replevin,  III.  13.  170. 
— — ,  action  of.  III.  146. 

,  bond.  III.  148. 

Replicatio,  III.  310. 

Replication  at  law.  III.  309.  iv.xxix. 

■  in  criminal  cases,  IV.  339.  v. 

. equity,  III.  448. 

Report  of  evidence  by  fudge.  III.  393. 
Reporters,  ordinance  of  James  I.  appointing, 

1.72. 
Reports  by  the  master  in  chancery.  III. 

435. 
— ^—  of  adjudged  cases,  I.  71. 
Representation  in  descents,  II.  217. 

— —  of  the  crown , 


Representation  in,  principles  of  borough, 

1.174. 
Reprieve,  IV.  394. 
Reprisal  of  goods.  III.  4. 
Reprisals  on  foreigners,  1. 258. 
Republication  of  will,  II.  379.  50t>. 
Repugnant  conditions,  II.  156. 
Reputation,  1. 134. 

,  injuries  to.  III.  1 23. 

Reputed  owner,  II.  488. 
Requests,  court  of,  1. 230.  III.  51 . 
. — ^  for  small  debts,  HI. 

81. 
Rere  fiefs,  II.  57. 

Rescripts  of  the  emperor,  1. 58.  III.  GO. ». 
Rescous,  writ  of.  III.  146. 
Rescue,  III.  12.  I47.ii.  170.  IV.  12.5.  is\. 
Residence,  1. 390. 392. 
Residuum  of  intestates*  eflccts,  11.  514. 
Resignation,  1. 382. 393. 
Resistance,  1. 251.  IV.  436. 440. 
Respite  of  jur}*.  III.  354.  xiii. 
Respondeat  ouster.  III.  303. 396.  IV.  S39. 
Respondentia,  II.  458. 
Responsa  prudentum,  1%  80. 
Restitution  in  blood,  &c.  IV.  402. 
— — —  of  conjugal  rights.  111.  94. 

stolen  goo&,  IV.  362. 

temporalities,   I.380.    IV. 

421. 

writ  of,  IV.  188.  563. 

Restoration,  a.d.  1660.  1. 210.  IV.  458. 

Restraining  statute,  1. 87. 

-—  of  leases,  II.  320.  IV 


I.  194.  201. 


432. 
Resulting  use,  II.  335. 
Retainer  of  debts,  II.  511.  III.  18. 

servants  by  another,  ill.  1 42. 

Retaliation,  IV.  12. 

Retomo  habendo,  ple^  de.  III.  1 48. 

'■> writ  de.  III.  150.  413. 

Retraxit,  III.  296. 395. 
Return,  false  or  double,  1. 180. 

,  action  for,  III.  1 1 1.572. 

,  irreplevisable,  writ  of.  III.  15<X 

,  of  writs.  III.  273. 

'for  election  of  members  of  jimfti 


form  of,  II.  xiv.  zTii. 

XV,  xvi,  xvii,  xviii,  xir, 

xxiv.  xxxii.  xxxir. 


-  distribution,  II.  517. . 
•  parliament,  I.  1 59. 


fiu7</,  1. 150. 

3 

xix.  III.  iii.  vii 
XX,  xxi,  xxii,  xxiii, 

XXXV. 

Return  day  of  writs.  III.  275. 
Returns  of  the  term.  III.  277. 
Revealed  law,  1.42. 

Revenue  causes,  cocuizance  of.  III.  428 
-,  tnalof,IV.28l 


-,  extraordinary,  1. 307. 
-,  ordinary,  1.281. 


INDEX. 


Reversal  orattaiuder,  IV*3[»2, 

-judgment,  IIL  4!  I,  xjtkiii,  IV. 


,190, 


outlawry,  III.  284.  IV.  320. 


Reversion,  II.  175* 

,  its  incideiitSj  II.  176* 

^^ *  sssigncej  intitled  to  what 

remedies,  III.  158. 
Rcvcrteudi  aninniSj  I(.-'j!>2. 
keverter,  writ  of  Ibrmedon  in,  III.  ir>2, 
Rcv^iew,  iiill  of,  UI.  4.^4. 

—J  commission  of,  111.  fi7. 

lleviling  church  ordinaiicei*,  IV.  50. 
Revival  of  persoris  hsinged,  1\'^,  406, 
Revivor,  bill  of,  IlL  44«. 
Revocation  of  deviseii,  II.  37il. 

^^' uses,  iL  555.  559.  xi. 

will,  11.  502. 

Revolution,  A.  o,  1688.  Ltill.  IV.  440* 
Rewards  for  iippre  Ken  ding  offenders,  IV, 

i'94,  295. 
discovering  iiccoinplices,  IV. 

53  K 
Ridinj^,  I.  117. 

Right  dose,  wrii  ot\  IL  93.  HL  195. 
• — -,    secundtnii     cont>yctudinetn 

numGrii^  writ  of^  III,  195, 

-  de  radonabili  paitc^  writ  of,  III. 


194. 

(/«iar,  IV.  72. 

-^  mere  writ  of,  HI.  1 95, 

— — - —  of  advowson,  writ  of,  III.  2i5.250, 

dower,  writ  of^  III.  185. 

— jK>ssefiS]on,  11.  196. 

—  property,  11.197. 

— ward,  writ  of,  III.  HI. 

,  patent,  writ  of,  III,  1 4 1 .  i. 

,  petition  of,  1.  128.  III.  356.  IV. 

437. 
,  quia    dominus    rcmisit    curiam, 

writ  of,  IIL  195.  iii.vi. 
»ur  disclaimer,  writ  of,  III.  235. 

RtgfatS,  I.  122. 

,  bill  of.  L  128.  IV*  440. 

of  persons,  L  122. 

tnings,  II.  I, 

Riot,  IV.  125.  142,  146. 

Riot-acl,  IV.  142, 145.  440. 

Riotous  {issentblies,  felonious,  IV.  142. 

Rivers,  Htmoyunces  in,  IV,  167. 

J  banks  of,  destroying,',  IV. 244. 246. 

-,  sluicei)  on,  destroy mg,  IV.  144. 


-,  thefts  on  navigable,  IV.  2.39, 


Road*,  how  widened ,  diveHed,  or  siopped 

upf  I.  139. 
Robhcry,  IV.  242. 

imdtr  colour  oflatVj  IV,  232, 

o/a  Willi/,  IV.  234. 


Robt'rdjk-nieT»,  IV*  24  J. 
Roguery,  incorrigible,  IV.  169. 
Rogues,  IV.  109, 
Romney  marsh,  laws  of,  III.  74, 
Roots,  destroying  of,  W.  240, 

,  stealing  "of.  IV.  235. 

RopenlLtncers,  IV.  167. 
Moii'land,  ttatute  oJ\  I.  94. 
Routs,  IV.  I4fi. 
Royal  assent,  1. 154.  185, 

-^ family,  1.219.  225. 

—  marriage*  of,  1. 2'i&**   IV. 


117, 


fish,  1.  223,  290- 
mines,  I.  295. 


Rule  of  court,  III.  304.  xi. 
Rural  dean,  I.  383. 
— — —  deanery,  I.  112. 
Ryder  to  a  bill,  I,  1S3. 

S 

Sjbbath  Ijreakiiig,  IV\  63. 
Sactidarii,  IV.  212, 
Sacrament,  reviling  of,  IV.  .w. 
Sacramentiiiii  ded&ioniN,  III.  342. 
Safc^onducts,  1.  259.  * 

,  violation  of.  IV.  6  h 

Saint  Manin  le  Grand,  court  of,  IIL  80, 
Saladine  tenth,  1. 309. 
Salary  of  curate,  III,  90. 
Sale,  11.9,446. 

of  distress.  III,  14. 

Salt  duty,  1.322. 

■^^— repealed^  1.321, 

Sdvnpe,  I.  293.  11.  458,  460. 

Sanction  of  laws,  L  SS. 

Sanctuar}',  IV.  .732.365.  436, 

Sark,  island  of,  1. 107, 

Satisdatio,  111.291. 

Satisfaction,  entry  of,  on  record,  IV.  428. 

Saxon  laws,  I.  64,  IV.  410.  412. 

ScaMin^i,  IV.  98. 

8cBle  ol  crime*  and  punishment*,  IV.  18. 

Scandal  or  impertinence  in  bills  in  equity, 

^  UI.442. 

Scandalum  magnatum,  I.402.  IIL  l S3. 

Scbire-racn,  L  598. 

Schism,  IV.  52. 

Schoolmaster,  L  455.  IV.  54. 

Sciences  auxiliar)'  to  the  study  of  the  law, 

I.  33, 
Scire  faciftM  against  bail,  IIL  416. 

in  detinue,  lU  413 

to  hcAf  errors,  UL  xxxii. 

remove  an  usurper*!  clerk. 


III,  248, 


261. 


repeal  letten  pa  tent,  IIL 
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Bhopbooks,  tlL  568,  369. 
Shmbs,  cle*troying  of,  IV,  246. 

,  stealmg  of,  IV.  253* 

Shroud,  stealing  of,  U.  429.  IV.  235.» 
Si  fecerit  te  secumm,  111.274,  ix. 
Signet,  privv,  11,347. 
Significttvit,  writ  of,  II L  102. 
Signing  of  deetls,  11.305.  iii  lii.  siii. 
Sign-manual,  II.3^7, 

^— ,  forging  it,  IV.  89. 

Similitude  of  bund-writing,  IV.  3i», 
Simony,  L  389.  39-7.  II.  278.  IV.  6S. 
Simple  contract,  debt  b)  JI.  465. 

,  larciny,  IV.  229. 

Sine*cure,  1.38<j. 
Single  bond,  11.340. 

combat,  IV.  346. 

voucher,  II.  xvii. 

Sinking  fund,  I.J32. 

Si  non  omnes.  III.  59.* 

Sittingt,  III.  59.* 

Six  clerks  in  chancery,  II L  443. 

Si.\penny   deduction  from  pcnti*>n*,  ^c* 

I    T*""  7 

Soul-KOt,  il.  425.                                                          ^^1 

$outh-4ea  company,  misbehaviour  of  ii'»             V 
officers,  IV.  234.                                                ■ 

fund,  1. 33 1 .                                       ■ 

Speaker  of  each    house    of  parljaincnt,            1 
I.  181.                                                                            ■ 

imted  and opproped,  I.  181.                           ^^^M 
Speaking  with  [irosecutor,  IV.  965.                  ^^H 
Special  administration,  II.  506.                        ^^H 
^ bail,  I1L287.  x%x\\                                 ^^H 

Lil^e,  III.  378.                                                    ^^H 

demurrer.  III.  515.                               ^^^| 

jury,  in. 357.                                            ^^H 

"           matter  in  evidence.  III.  106.               ^^H 

—- property,  II.  591.                                   ^^H 

— ►  sesMon,  IV.  272.                                      ^^^| 

Slander,  111.  123. 

tiiil,  11.  1J3.                                               ^^M 

'  verdict.  III.  377.  IV.aei.                      ^^| 

/rrt,  HI!  126. 

Specialty,  debt  by,  11.465.  III.  1 35,                         ■ 
Specific  legacies,  11.513.                                        ■ 

rehef  in  equity,  HI.  438.                              ■ 

Spiriting  away  men  and  diildren,  IV.  ii^.             1 
Spiritual  corporations,  I.  470, 

—  court,  III.  61, 
Spiritualities,  guardian  of,  K  3«o. 
Spoliation,  III.90. 
Spon&iojudicialif,  III.  45f. 
Springing  uses,  11.  334, 
Squibs.  IV.  168. 
Stabbing,  IV.  193. 
Sta;:e  plays,  IV,  167. 
Stake  driven  through  the  body,  IV.  190, 
Stamp  dutieii,  1.324. 

tm  law proceediitgM  repealed^  1. 324 

Stamping  of  deeds.  IL  297.  iii.  xii,  xiii. 

Stamps,  rorping  of,  IV.  240. 

Standard  o(  com,  I.  278. 

•  weights  and   measure*,  I.  274, 

275.  IV'.  275. 
Stannarj'  courts,  I1I.80. 
Staple  commodities,  I,  315. 
Starchamber,  court  of,   I.  230.  III.  445, 

IV.  266,310.429.433.437. 
Starrs,  11.342.  IV.  266. 
Stated  damages.  III.  455. 
State  htierti,\\A^%. 
Statham,  1,  V2, 
Statute,  I.  85. 

-■    ^    t\f iifle-    \\\     1^4 

Slavery,  1.'I18.42,>. 

I.  127.425. 

Slaves,  L  127. 
Sledge,  IV.  92.  ,^7  7. 
Sluices  on  rivers,  deatroving,  iV.  144. 
Small  debts,  courts  for,  III.  81.  IV, 441. 
■,  tithes,  1. 388. 

Smoke-farthings,  I.  325. 
Srouggling,  I.51B,  IV.  154. 
Socage,  II.  79.  IV.  409. 

,  villein,  II.  98. 

Society,  it'i*  nature,  I,  47- 

Sodomy,  IV.  215. 

Sodor  and  Man,  bis^hopric  of,  I.  10«.  1 12. 

,         Sokeman's,  11. 100. 
Soldiers,  I,  408. 

wnri/lpHTlfr    W    1  fiA 

I         Sole  corporations,  1.469, 
Solicitor,  111.  26, 

^,  general,  IIL27, 

Son  ftsaauTt  deme^tic,  III,  120.  306, 
Sophia^  princesB,  heirs  of  her  body,  1. 217, 
Sorcery,  IV.  6o. 
Sovereignty,  I,  49. 
,  of  the  kiii|«  l.  241. 

'    W                                                          ' 
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Statute  merchant,  11.160.  S89.«n.  IV.  436. 

rolls,  I.  18«. 

staple,  II.  160.  IV.  428. 

,  recognizance  in  nature  ctf, 

11.160.342.  IV.431. 
Statutes  of  a  corporation,  I.  475. 
Staundforde,  I.  72. 
Slaying  prooeedingt.  III.  56. 
Stalling  an  heiress,  IV.  208. 
Sterling,  1.278. 
Steward,  I.  427. 

,  lord  high,  III.  38. 

■,  hb  court,  IV.  26 1 . 
,  in  parliament,  IV.  260, 

265. 
',  of  the  university,  his 

court,  IV.  277. 

of  the  household.  III.  38. 

— — ,  hb  court,  III. 


239. 


76.  IV.  276. 
Stint,  common  without,  11.54.  III. 
Stipulatio,  III.  291. 
Scipulation  in  the  admiralty  court,  ill. 

108. 
Stirpes,  distribution  per,  II.  517. 

,  succession  in,  11.217. 

Stocks  for  punishment.  IV.  377. 

of  descent,  male  and  female,  II. 

234. 
Stolen  goods,  receiving,  &c.,  IV.  132. 238. 

marriages,  IV.  209. 

Stoppage,  III.  305. 

in  transitu^  II.  449. 

Stores,  embezzling  the  king's,  IV.  loi. 

Strangers  to  a  fine,  II.  356. 

Striking  in  the  king's  palace  or  courts  of 

justice,  IV.  125.276. 
Study  of  the  law,  its  discouragements, 

1.31. 

>  uses,  1. 6. 


1.24. 


restrained  in  London, 
-,why  neglected  in  the 


iinivernties,  1. 16. 
Stultifying  one's  self,  II.  291,  292.«, 
Subjection,  civil,  IV.  28. 
Subinfeudadon,  11.91. 
Subornation  of  perjury,  IV.  137. 
Subpoena  ad  testificandum.  III.  569. 

duces  tecum.  III.  582. 

'—  in  equity.  III.  445. 

,  iu  original.  III.  52. 

Subscription  of  witnesses,  II.  378. 
Subscriptions,  unlawful,  IV.  117. 
Subsequent  conditions,  II.  154. 

— evidence.  III.  403.  454.  455. 

Subsidies,  ecclesiastical,  1. 31 2. 

— ,lay,  1. 308.  511.  IV.  423. 

-*^— ^—  on  cxpoits  and  imports,  i.  316. 


Subtraction  of  cpnju^  righl»,  IIL94. 

legacies,  IIL  98. 

rent!  and  services.  111,  230. 

tithes,  111.88.  lo«. 

Succession  ab  intestato,  II.  516. 

to  goods  and  chattels,  II.  430. 

the  crown,  I.  197.  IV.  440. 

Sufferance,  estate  at,  11.  150. 
Suffrage,  who  entitled  to,  II .  171. 
Suggestion  for  prohibition,  III.  1 1^. 

,  prosecution  by,  IV.  S09. 

Suicide,  IV.  189. 

Suit  and  service,  11.  54. 

at  law.  III.  116. 

in  equity.  III.  442. 

,or  witneraes.  III.  295.     II.  xvii. 

Summary  convictions,  IV.  280. 

jurisdiction,  III.  26. 

Summoners,  III.  279.  II.  xiv.  xviii.    HI. 

iii.  xvi. 
Summons,  III.  vii. 
Summons  before  conviction,   I V.  ss  1  • 

to  parliament,  1. 1 49,  1  SO, 

Sumptuary  Jaws,  IV,  J70. 

Sunoay  no  juridical  day,  III.  278.  290. 

Superior  court,  tuU  for  Uu  than  40s.  tit, 

III.  36. 
Supersedeas,  writ  of,  I.  553* 
Superseding  commisMons  of  bankrupt,  11. 

488. 
Superstitious  uses,  information  of.  III.  ssf. 
Supplemental  bill  in  equity.  III.  448. 
Suppletor^  oath,  ill.  37 1 . 
Supplicayit,  IV.  253. 
Supplies,  1. 508. 
Supremacy,  IV.  430. 

■ ,  oath  of,  I.  568. 

,  refiising  it,  IV.  1 15. 

Supreme  magbtrates,  1. 146- 

—  power,  1. 49. 1 46. 

Surcharge  of  common,  II|.  237. 
Surplus  of  bankrupts^  ^^^>  ^^*  ^^'^' 

of  intestates'  effects,  II.  514. 

Sur-rebutter,  III.  310. 
Sur-rejoinder,  III.  310. 
Surrender,  deed  of,  II.  326. 

of  bankrupt,  II.  48 1 . 

copyholds,  11.365.  5««. 

. to  the  usesofwillyll,  3SS, 

want  of,  when  aided,  II.  353. 

Surveyors  of  highways,  I.  357. 
Survivorship,  if.  1 83.  vii. 

•  of  things  personal,   II.  399. 


285.  n. 


none    between  partnerg 


trade,\\,\%4, 
Suskin,  IV.  99. 

Suspendon  of  habeas  corpus  act,  1. 1 36.11. 
Sus.  per  col.  IV.  403. 
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Swans,  steoline  of,  11.  .'S94.  IV.  936, 
Swearing,  profane,  IV.  00. 

iy  soliUer  or  sailor,  IV.  60. 

-  the  peace,  IV.  256. 


Sweinmote,  court  of,  III.  72. 
Sycophants,  IV.  236.* 
Syngrapha,  II.  296. 
Synods,  I.  279. 


Tail  after  possibility  of  issue  extinct,  II. 

124. 

female,  II.  114. 

general,  II.  1 13.  vi. 

male,  II.  114. 

—  special,  II.  113. 

,  tenant  in,  II.  1 12. 

Tailor  common,  action  against,  III.  165. 
Taking,  felonious,  IV.  230. 232. 

,  unlawful.  III.  145. 

Tale,  or  count.  III.  293. 

Tales  de  circumstantibus.  III.  565.  xiv. 

IV.  354. 

,Mrt>  qua/ificaliorif 


III.  365. 


-,  writ  of,  III.  .764. 


Talionis  lex,  IV.  12. 

Talliage,  I.  31 1.  IV.  419.  426. 

Tariff;  I.  31 1. 

Taxation  by  the  house  of  commons,  1. 169. 

Taxes,  I.  139.  308.  IV.  426.  439. 

-,  settlement  bi/  payment  of,  1.364. 

,  their  annual  amount,  I.  328.  333. 

Technical  words  in  indictments,  IV.  306. 

Temporalities  of  bishops,  their  custody, 
I.  282.  IV.  421. 

■■  restitu- 
tion, 1.380.  IV.  421. 

Tenant,  II.  59. 

— —  to  the  praecipe,  IL  359.  367, 

Tender  of  amends.  III.  16. 
•  issue,  III.  313. 


■  money,  1. 277.  III.  303. 
.  oaths,  I.  368.  IV.  124. 


-,  plea  oC  III.  303. 


Tenement,  II.  16.  59. 

i ,  settlement  bu  renting,  I.  364. 

— entailable,  fl,  113. 

Tenemental  lands,  II.  90. 
Tenendum  of  a  deed,  II.  299.  i. 
Tenths,  ecclesiastical,  I.  284.  IV.  107. 

. ,  temporal,  1. 309. 

Tenure,  disturbance  of.  III.  242. 
Tenures,  antient,  II.  59. 
,  modem,  II.  78. 
Term  in  law,  essoi^n  day  of.  III.  27B. 
— ,  6rst  any  or,  III .  278. 


Term  in  law,  original  of,  III.  27.'!. 

,  returns  of.  III.  277. 

of  years,  11.  143.  iii.  vi.  IV.  430. 

Terminum  qui  praeteriit,  writ  of  entry  ad, 

III.  276.  183. 
Termor,  II.  142. 
Terre-tenant,  II.  91.  328. 
Test-act,  IV.  59.  439. 
Testament,  II.  11,  12.  373.  489.  499.  IV. 

424.  430. 
Testamentary  causes,  III.  95. 

— guardian,  I.  462.  II.  88. 

jurisdiction   in  equity.   III. 

437. 
spiritual 

courts.  III.  97.  IV.  421. 
Testamento  annexo,  administration  cum, 

11.504. 
Testatum  capias.  III.  283.  xviii. 
Teste  of  wnts  1. 179.    III.  274.  append. 

passim. 
Testes,  proof  of  will,  per,  1 1.  508 . 

,  trial  per.  III.  336. 

Theft,  IV.  229. 

,  its  punishment,  IV.  236.  ' 

Theft-bote,  IV.  133.  363. 
Theodosian  code,  1. 81 . 
Things  personal,  II.  384. 
real,  II.  16. 


420. 


rights  of,  II.  1. 


Threatening  letters,  IV.  137. 144. 
Threats,  111.  120. 

of  accusation,  to  extort  money, 

IV.  136.  242.71. 
Timber,  11.281. 

trees,  stealing,  IV.  233. 

-,  destroying,  IV.  247 


,  statutes  for  encouraging  the  growtk, 

11.34. 
Tippling,  IV.  64. 
Tithes,  1.388. 11.24. 

,  cognizable  in  equity.  III.  437. 

,  of  forest  land,  ill.  48. 

,  kin^s  prerogative  of   discharge 

Jrom,ll.3l. 

,  original  distribution  of^  1. 584. 

-,  su^racdon  of.  III.  88. 102. 


Tithing,  1.114.  IV.  411. 

Tithing  man,  1. 11 5. 406. 

Title  of  acu  of  parliament,  1. 1 83. 

to  lands,  II.  195. 

— ,  pretended,  selling  or  buying, 

IV.  136. 

the  Crown,  1. 190. 

things  personal,  IL  400. 

Toleration,  IV.  52^  53.  440. 
Tolt,  writ  of.  III.  34.  195.  i. 
Tongne,  cutting  out  or  disabling,  IV.  io&, 
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Tonnage^  1.316.  IV.  437. 
Ton!5iira  clericalif,  IV.  367 ♦ 
Tgrti,  actions  on,  HI.  U7, 
Torture,  L  133.  IV.  325. 

in  France,  IV.  326. 

Toum  of  the  shenft;  IV.  273. 41 1.  -124. 
Tout  temps  prist,  III.  303. 
Town,  L  115. 

Trade,  it's  progress  in  England,  IV.   419. 
424,  428.  431,  432.  438. 

,  offences  a<?ainst,  IV.  154. 

—- — — ^  offensive,  IV.  167, 

,  unlawful   cxerciftc  of,  I,  497.  IV, 

Tradesmen,  L  407. 

^- ,  actions  against,  III.  1«j5. 

Traitors,  11.  499,  IV,75. 
Transitory  actions  III,  294 
Trftfisitu,  stoppage  iti,  11.  4  49. 
Transportation,  1.137.1  V,  371.37  7.  401 . 
^ — ,  returning  from,   IV.  132. 

371. 
TVariMporied/efon,  pardon  of,  IV.  371. 
TravauJ'forcet,  IV.  13S. 
Traverse  of  indictment.  IV.  35 1 . 

offices,  111.1260. 

. plea.  III.  3l*J. 

Treason,  appeal  of  IV.  3 14. 

,  high,  IV.  75.  551.H,  428. 

,  misprision  of,  IV.  J  30. 

,  pent,  rV.  75.  203. 

,  trbls  in,  IV,  351.  440. 

Treasurer,  lord  high,  III.  38. 44.  56. 

= ,  kiUing  him,  IV.  84. 

Treasure-trove,  1.  295. 

. ;   concedment  of,   I.  297. 

IV.  121. 
Treaties,  lea^ie^,  and  allianceSi  1*257* 
Trebucket,  IV.  169. 
Trees,  destroying,  IV,  24(5,  247. 

,  stealing,  IV.  233* 

Tresavle,  III.  laS. 
Trespass,  costs  in.  III.  401 » 

— ,  fffier  noi'wcy  111.  215. 

,  on  lajuls,  III.  208,  209. 

: the  cftftD,  action  of,  IIL  52. 


122. 


vi  et  armi-s  aetiom  of,   IIL 


120,  121.  12.3.  l.'Jl.n. 
Trespassers  eh  initio,  III.  15, 
Trial,  III.  ,330.  IV.  342.  4U. 

— ,  changing  place  of,  IV.  965. 

,  in  ciitjf  or  town  corporate^  ibid, 

,  adjournment  of  criminal ^  IV.  360. 

,  new,  III.  387.  IV.  361.  438. 

Triennial  elections,  I.  189»453. 

parliaments,  I.  153,430.  439. 

Trinity,  deniaJ  of,  IV.  50. 

Trinoda  nec«S6itas^  1. 263, 357,  II,  102. 


Triors,  lords,  IV.  'i^%^  365. 

of  juroi's,  III,  fit; 5. 

Triplicatio,  IIL  310. 

Trithing,  L  117. 

Triverbial  days,  IIL  424. 

Trover  and   conversion,    aetion  of.  III. 

152.  IV.  565,36*. 
Truce,  breakers  of,  IV,  68. 
—^ — ,  conservators  of,  IV.  69. 
Trusts,  IL355,v,  vi, 

,  where  cognizable,  111.431.439. 

Tub-man,  in  the  exchccquer,  IIL  28. 

Tumultuous  petitioning,  1. 145.  IV.  I4T. 

Turhary,  common  of,  H.  34. 

Turnips,  stealing,  IV.  233 

Tumpikeji,  destroying  ot^  IV.  144. 

Tutor,  1.  306.453.460. 

Twelve  tables,  laws  of,  L  80. 

Two  witnesses,  when  neceMorv,  111.370. 

*     IV.  356. 

Tyranny,  L  ]2ti,  133. 

W  V 

Vacancy  of  the  throne,  L  212.  214.  

-*,  hordNoiiin^hmwt  9 

proleit  against  f  L  214. 
Vacari us,  Roger,  L  18, 
Vacating  records.  IV.  12H. 
Vaciitions,  III.  276. 
Vadium  mortuuni,  IL  157. 

vivum,  IL  157. 

Vagabonds,  IV.  169. 
Vagrants,  IV.  169. 

---■- — ,  harbouring  them,  IV.  I  TO. 
Valor  beneficiorum,  I.  284, 

maritagii,  IL  70.  88. 

Valuable  considerations,  IL  297, 

Valvasors,  L  403. 

Vas&al,  IL  &5. 

Ubiquity  of  the  king,  I.  270. 

Udal  right,  11.45* 

Venary,  beasts  of,  IL  41 5. 

Venire  facias,  writ  of,  IIL  352.  iria.  idfi. 

IV.  318.  351.  ill. 
Ventre  inspiciendo,  writ  «Je,  L  45^. 

. —  samere,  children  in,  L  130, 

Venue,  III.  294. 

^_^ —  princi^iUt  of,  heal  and  trmmU^im 

IIL  294.  ^' 


when  changed,  IIL  294.384. 


Verberation,  111.120. 
Verderors,  111.71.  72. 
V erdic t ,  111.377. viii . xiv.  IV. 360. iii. vi. 

,  false.  III.  402.  IV*  140. 

Verge  of  the  court,  IIL  76.  IV.  576. 
VcftjVenison,  and  covert,  injuries  to,lII,  71, 
Vested  legacy,  11.513. 

reroainder,  II.  1^8. 


L 


INDEX. 


Vetitum  namium.  III.  149. 

Vicar,  1.387. 

Vkrarages,  when  estabUsbed,  1. 587.IV.  4S8. 

Vicarial  tithes,  I.  388. 

Vice-admiralty  courts.  III.  69. 

Chancellor,  III.  56. 

Vicinage,  common  because  of,  II.  S3. 
Vicineto,  jury  de.  III.  385. 
Vicontiel  writs,  III.  238. 
Vidames,  1.403. 
View  by  jurors.  III.  299.  358. 
..i—  of  frankpledge,  IV.  279. 
VUl,  1.114. 
VUlein,II.92.  IV.  420. 

in  gross,  II.  93. 

regardudt,  II.  93. 

services,  11.61. 

-.  socage,  11.61.  98. 

Villenage,  II.  89.  92. 

priyileeed,  II.  98. 

— — ,  pure,  11. 61. 90. 
Villenous  jud^ment^  IV.  136. 
Vinciilo  liiatnmonii,  divorce  a.  III.  94. 
Viner,  Mr.,  his  institution,  1. 27. 
•  yinrrian  Statvies,  I.  28. 
Violating  the  queen,  &c.  1. 222,  223,  IV. 

81. 
Violent  presumption.  III.  371. 
Virge,  tenant  by,  II.  148. 
Virgin  Mai^,  a  civilian  and  canonist,  1.21. 
Viscount,  1.398. 

Vbitation  books  of  heralds.  III.  105. 
Visitor,  I.  480. 

of  civil  corporations,  1. 481. 

coUeijes,  1. 482. 

hospitals,  I.  482. 

Visne,  111.294.  IV.  350. 
Vivo  vadio,  estate  in,  II.  157. 
Umpire,  111.  16. 
'    Unanimity  of  juries.  III.  376.  IV,  414. 
Uncertainty  of  the  law,  III.  525. 
Uncore  prist,  III.  303. 
Undersheriff,  I.  345. 

General  deputy  of  Sheriff,  I. 

345. 
Underwood,  stealing,  IV.  233. 
Union,  articles  of,  I.  96. 

of  Great  Britain,  1. 93.   IV.  427. 

440. 
Unities  of  joint  estates,  II.  180. 
Universitates,  I.  469. 
University,  I.  471. 

— '• ,  burgesses  of,  1. 174. 

,  chancellor  of,  his  certificate. 


Unknown  persons,  larciny  from,  IV. -236. 

3595. 
Unmarried  Women  pregnant,  1. 365.  *  • 

exarnnoHon  of,  I.  458. 

—  puniihment  of,  Und, 

Voir  dire,  oath  of,  HI*  332. 
Voluntary  conveyance,  II.  296. 

■—  escape,  III.  41 5,  IV.  1 30. 

— jurisdiction,  111.66. 

: — manslaughter,  I\'.  191. 

oaths,  IV.  137. 

waste,  II.  281. 
Vouchee,  in  recoveries,  II.  358.xviii, 
Voucher,  III.  300. 

in  r^overies,  III.358.xviil. 

Uses,    II.  137.  271.  327-  III.  52.   IV.  427. 

429,43'J.    • 
— -,  covenant  to  stand  seised  to,  II.  338. 
,  deeds  to  lead  or  declare,  II.  339.365. 

ix.  X. 

^,  statute  of,  II.  532.  IV.  430." 

Utu  capio,  11.264. 

Usurpation  of  advowson.  111.  242. 

franchises  or    offices,  UL 

262. 
Usura  maritima,  11. 458. 
Usury,  11.  454.  IV.  116. 156.  172.n. 
Usus  fructus,  II.  327. 
Uterinus  frater,  II.  252. 
Uttering  false  monev,  IV.  89, 90.   . 
Vulgaris  purgatio,  1 V .  342.  ... 


III.  355 


III.  251 


*,  courts  of.  III.  83.  8541.  IV.  277. 
right  of,  to  popish  advowsons. 


W 

W^ager  of  battel.  III.  337. 339.  iv.  IV.  346. 

418.421.424. 

law.  III.  341.  IV.  414. 424.-.  . 

Wagerinc  policies,  II.  460.  .- . 

W^ages  of  members  of  parliament,  I.  LX4. 

servants,  1. 428. 

Waifs,  I.  297, 
Wainage,  IV.  379. 
Waiving  o/unnnen,  111.284. 
Wn\es,  1.  93.  IV.  427. 43 1. 

,  courts  of.  III.  77. 

: — ,  part  of  £ne]and,  1. 99. 

,  prince  of,  I.  223. 

■ — ,  compassing  and  imagining 

his  death,  1.  225.  IV.  76. 

,  princess  of,  1. 223. 

,  violating  her,  I.  22J. 


VOL. IV. 


•^  study  of  the  law  in,  1. 26. 


IV.81. 
Walter  Tyrrel,  1V.79. 
Wandering  soldiers  and  mariners,  I\  •  l^**- 
Want,  IV.  31. 

Wapentakes,  1. lie.  ,.      ,  p.- 

War  and  peace,  right  pf  ^^'"^^  ^'  *     * 

IV.72.n. 

o  0 


INDEX. 


War,  articles  of,  T.  415. 

-^-^,  levying  against  the  king,  IV.  8 1 . 

Ward  by  constables,  &c.,  1. 556.  IV.  S92. 

426. 
Wards  and  liveries,  court  of,  Ilf.  S58. 
'^  when  esiabiiikedf  II. 

69. 
Wardship  in  chivalry,  II.  67.  IV.  418.  4«0, 

421. 

■  copyholds,  II.  97, 98.if. 

socage,  II.  87 

of  females  how  affected    *y 

marriage^  li.  67. 
Warrant,  1. 137.  IV.  290. 

-  ofattomey,  to  confess  judgment, 

111.597. 
Warrantia  Cbartae,  III.  500. 
Warranty  of  chattels  personal,  II.  451. 

goods  sold,  III.  166. 

lands,  II.  500.  i.  xv.  xviif. 

Warren,  beasts  and  fowls  of,  II.  .58. 

,  robbery  of,  IV.  236. 

,  in  di^se,  IV.  1 44. 
Waste,  II.  281.  III.  225.  229.n. 
— — ,  how  prevented  in  equity,  II.  985.n. 

III.  438. 

-,  impeachment  of,  II.  283. 


-,  land,  II.  14.90. 

-,  writ  of,  III.227. 

-,  action  of  III.  225. 

-,  prohibition  of  III.  227. 


Watch,  I.  Z56.  IV.  292.  426. 

Water,  II.  14.18.n. 

Watermen  overloading  their  boats,  IV. 

192. 
Water-ordeal,  IV.  342. 
Ways,  11.35. 
—--•'  of  neceitityy  II.  36, 
private,  11.36. 
■  and  means,  committee  of,  1. 307. 

,  disturbance  of.  III.  241 . 

JFeAr,  IV.  313.  413. 

Weights  and  measures,  I.  274.  IV.   275. 
424. 

^tatutefor  uniformity 


of  I.  276. 


-,  felsc,  IV.  159. 


Weregild,  FV.  188.313.413. 
Wells,  property  in,  II.  5. 
West-Saxonrlage,  1. 65.  IV.  4 1 2. 
Whales,  property  of,  1. 223. 
Wharfs,  1. 264. 
Whipping,  IV.  372.377. 
White  rents,  II.  45. 
Whole  blood,  II.  227. 
Widow's  chamber,  11.518. 
Wife,  1. 433. 

,  battery  of.  III.  1 40. 

— ,  removal  of  to  maiden  sett/emeni^  1.363. 


Will,  defect  of,  IV.  20. 

,  estates  at,  II.  145. 

■     .  ,  way  still  be  creaiedj  JL 

147. 

of  the  lord,  II.  95. 1 47. 

,  virions,  IV.  21. 

Wills  and  testaments,  II.  1 1, 12.375.  489 

499.  IV.  424.  430. 

,  avoiding,  II.  503. 

,  revocation  of  ibid.  . 

miHam  Uty  his  laws,  IV.  420. 

— — —  submission  to  Some,  IV.  1 05, 

Winchester  measure,  L  274. 

Window  tax,  1. 325. 

Wine,  adulteration  of,  IV.  les, 

— — ,  licences,  1. 289. 

Witchcraft,  IV.  60.  456. 

Withdrawing  from  allegiance,  IV.  87. 

record.  III.  358. 

Withernam,  III.  129. 146. 413. 
Witnesses,  III.  369, 
,  children,  IV.  214. 

■  ■  for  prisoners,  IV.  3S9.  44 1 . 

■    ,  tampering  with,  IV.  126. 
— — — ,  their  expenses.  Ill  .569.  IV  .Wl 

.  —  to  deeds,  II.  507. 

,  wills,  II.  501. 

,  trial  by.  III.  336. 

«,  two,  where  necessary,  III.370. 


IV.  550. 

Wittena-gemote,  1. 148.  IV.  4 lis. 
Women,  appeals  by,  IV.  424. 

«  children,  stealing  or  seduction  ot'. 
IV.  209. 

-  guilty  of  clergyable  feloniea,  IV. 


369. 


->  jury  of.  III.  362.  IV.  395. 
Woodmote,  court  of.  III.  7 1 . 
Wood-stealings  IV.  233. 
Wool,  &c.  transporting,  IV.  154.  498. 
WooUin,  statute  for  burying   m,  repeoM. 

1.126. 
Words,  action  for.  III.  123. 

-,  costs  in  actions  for.  III.  40l. 


-,  treasonable,  IV.  79. 


Workhouse,  IV*570. 

Worthiest  of  blood,  11.213. 
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